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INSTITUTES 
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BOOK    IL 

CHAPTER      I. 

Of  focieties  in  general,  where  all  the  members 

are  equal. 

I  A  fodety  what,    II.  What  acts  of  a  fociety  hind  Its  mem-< 
hers.     III.    \Jp07i   an   equality    of  votes  nothing  is   done, 

IV.  Natural  majority  ivhat,    and  how   to  be  reckoned, 

V .  Abfent   members  have  a  right  to  vote  by  proxy, 

I.    A    Society  is  a  number  of  men  united  together  by  ^  focletjf 
-ZTjL  mutual  confent  in  order  to  deliberate,  determine 
and  atft  jointly  for  fome  common  purpofe. 

II.     In  every  ^  fociety,    where  all  the  members  are  what  a<5ls 
equal,  that  is,  where  one  has  no  more  authority  than  ^   -^-^^^  j^g 
another,  whatever  is  determined  by  the  whole,  or  by  the  niembcrs. 
greater  part  is  binding  upon  each  of  the  members. 

There  can  be  no  queftion,  whether  the  acl  of  the 
whole  is  binding  upon  each  of  the  members  :  becaufe 
each  of  the  members  is  naturally  bound  by  his  own 
aft ;  and  the  act  of  the  whole  is  only  the  joint  act  of 
each  individual  member.  The  chief  doubt  is,  whether 
the  majority  can  naturally  by  any  joint  a^   of  theirs 

a  Grot.    L.  II.  C.  V.  §  XVII, 

VOL.  II.  G 
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bind,  not  only  tbemfclves,  but  tbe  wbok  foclety,  even 
thofe,  who  are  in  the  minority,  and  diflent  from  fuch 
n6l.  This  feems  at  firft  fight  to  be  inconfiftent  with  a 
well-known  rule,  that,  as  ail  men  are  naturally  equal, 
no  perfon  can  be  obliged  by  the  a6l  of  another  without 
his  own  confent.  But  it  is  to  be  remembered,  that 
when  a  man  joins  himfelf  to  a  fociety,  which  is  formed 
or  instituted  for  the  fake  of  carrying  on  fome  certain 
purpofe,  he  either  exprefsly  confents,  or  muft,  by  thus 
joining  himfelf  to  fuch  fociety,  be  underftood  tacitly  to 
confent,  that  this  purpofe  fliall  be  carried  on.  He  obliges 
himfelf  therefore  by  his  confent,  either  exprefs  or  tacit, 
to  whatever  is  neceffary  for  carrying  on  this  purpofe  ia 
fuch  a  manner,  as  is  confiftent  with  reafon  and  equity. 
Now  there  are  but  three  ways,  in  which  a  number  of 
perfons  can  do  bufinefs  jointly :  it  muft  be  managed, 
cither  according  to  the  fentiments  of  the  whole  body,  or 
according  to  thofe  of  the  greater  part,  or  according  to 
thofe  of  the  lefler  part.  In  all  matters  of  a  doubtful 
nature,  or  of  an  uncertain  event ;  efpecially  where  the 
number  of  perfons  concerned  is  very  great ;  it  is  next 
to  impoflible  for  all  of  them  to  agree  in  the  fame  fenti- 
ments. The  purpofes  therefore,  for  which  a  fociety  is 
formed,  could  not  be  carried  on,  if  nothing  lefs  than 
the  full  agreement  of  all  the  members  was  fufficient  to 
determine  what  was  to  be  done,  fo  as  to  bind  each  of 
them  to  concur  in  the  fame  meafure.  But  each  member, 
when  he  joined  himfelf  to  the  fociety,  confentcd,  that 
this  purpofe  fhould  be  carried  on,  and  confequently 
confented  to  be  bound  in  fome  reafonable  and  equitable 
manner ;  though  the  whole  fociety  fhould  not  happen 
to  agree.  This  then  being  the  cafe ;  the  next  queftion 
will  be,  whether  it  is  more  reafonable  and  more  equi- 
table, that  the  minority  fhould  be  bound  by  the  a£l:  of 
the  majority,    or  the  contrary  ^    The   anfwer  to  this 
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queftion  is  obvious.  It  is  plainly  moft  coniiftent  witli 
rcafon,  that  the  fentiments  of  the  majority  flioiild  pre- 
vail and  conclude  the  whole  :  becaufe  it  is  not  fo  likely, 
that  a  greater  number  of  men  fliould  be  miftaken,  when 
thev  concur  in  their  judgment,  as  that  a  fmaller  num- 
ber Ihould  be  miftaken.  And  this  is  likewife  moft  con- 
liftent  with  equity  :  becaufe,  in  general,  the  greater  num- 
ber have  a  proportionably  greater  intereft,  that  the  pur- 
pofes  of  the  fociety  fhould  fucceed  well,  and  have  more 
at  ftake,  if  thofe  purpofes  fliouid  mifcarry  or  be  difap- 
pointed.  This  then  being  the  moft  reafonable  and  the 
moft  equitable  way  for  a  number  of  men  to  do  bunnefs 
jointly,  when  they  are  not  all  agreed  upon  the  fame 
meafures ;  and  each  member  of  the  fociety  having 
originally  confented,  that  the  purpofes,  for  which  it 
was  formed,  fhould  be  carried  on  in  the  moft  reafona- 
ble and  the  moft  equitable  manner  ;  it  follows  that  each 
member  has  confented  to  have  the  buiinefs  of  the  fociety 
done  according  to  the  opinion  of  the  majority ;  where 
there  is  not  an  unanimous  agreement  of  the  whole. 

From  hence  it  appears,  that,  although  no  perfon  can 
naturally  be  obliged  but  by  his  own  confent,  yet  each 
perfon,  who  votes  with  the  minority,  is  obliged  by  the 
a(5l  of  the  majority.  He  does  not  indeed  give  an  ex- 
plicit confent  to  fuch  a£l  at  the  time  of  voting:  but 
tliere  was  a  prior  confent,  from  whence  this  obligation 
arifes :  when  he  became  a  member  of  the  fociety,  he  con- 
fented, either  exprefsly  or  tacitly,  that  he  would  in  all 
inftances  conform  himfelf  to  what  fliould  be  the  fenfe 
of  the  greater  part  of  that  fociety,  to  which  he  joins 
himfelf,  fo  as  to  become  a  member  of  it. 

III.'^  Where  the  members  of  a  fociety  are  equally  di-  ^P'^"    a" 

•  J     1  •      ^1     •  .    •  .  ,  .  equality  of 

viaed  m  their  opmions  upon  any  pomt  -,  there  is  no  more  votes   no- 
weight  of  reafon  or  of  equity  on  one  fide  than  there  is  ^^'^^^^     ^^ 

^  vGrot.  ibid.  §  XVIII. 
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on  the  other.  No  bufinefs  therefore  can  be  done  :  and 
confequently  all  things  muft,  upon  fuch  an  equaUty  of 
votes,  continue  in  the  fame  ftatejthat  they  were  in  be- 
fore, without  having  any  change  made  in  them.  For  this 
reafon,  fays  Grotius,  where  judges  are  equally  divided 
in  their  opinions,  as  to  acquitting  or  condemning  a 
criminal,  fuch  criminal  is  acquitted.  And  in  like  manner, 
where  they  are  equally  divided  upon  a  queflion  of  pro- 
perty, the  poiTeilor  keeps  the  thing  in  difpute. 

But  after  he  has  thus  afligned  the  true  principle  for 
thefe  determinations,  he  goes  on  to  obferve,  from  Sene- 
ca, that,  when  one  judge  acquits  and  another  condemns, 
the   milder  or    more    favourable   opinion  prevails.     It 
is  true  in  fa£V,    that  where  the  judges  are  thus  equal- 
ly  divided  upon   the   queftion,   whether  a  perfon  ac- 
cufed  of  a  crime   is   guilty   of  it  or  not,   the   milder 
opinion  does  prevail.  But  this  is  merely  accidental.     The 
natural  reafon,  why  it  prevails,  is,  not  becaufe  it  is  the 
milder  opinion,  but  becaufe  nothing  is  done.     A  perfon 
accufed  of  a  crime  is  not  properly  a  criminal,    till  the 
crime  is  proved  upon  him  in  the  opinion  of  his  judges. 
Unlefs  this  is  done  upon  his  trial,   he  is  deemed  inno- 
cent, and  is  of  courfe  acquitted  ;   there  being  no  middle 
condition,  after  trial,  between  being  criminal  and  being 
innocent,  between  being  acquitted  and  being  condemned. 
If  therefore,    where  the  judges  are  equally  divided  in 
their  opinion,  nothing  is  done  ;  the  neceffary  confequence 
is,  that  the  perfon  accufed  is  acquitted  :   becaufe  he  has 
been  tryed,   and  is  not,  in  the   opinion  of  his  judges, 
proved  to  be  guilty. 

In  like  manner  in  a  queftion  of  propertv,  the  pof- 
felTor  naturally  keeps  the  thing  in  difpute,  if  the  judges 
are  equally  divided  :  not  becaufe  it  is  the  milder  opini- 
on ;  but  becaufe  nothing  is  done,  and  things  continue 
in  the  fame  flate,  thc;t  they  v.-ere  in  before  the  matter  was 
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litigated.  As  the  poiTeffor  therefore  had  the  thing  before 
fo  he  keeps  it  afterwards  ;  an  equahty  of  voices  not  having 
fuch  a  vi^eight  againft  him,  as  to  difturb  his  poiTeffion. 

The  fa6t  indeed,  which  Grotius  alledges,  as  the  ground 
of  this  determination,  might  in  many  inftances  bequefti- 
oned  -,  I  mean  it  might  be  queftioned,  whether  the  con- 
tinuance of  poffeflion  is  the  milder  opinion.  But  allow- 
ing it  to  be  fo  j  this  is  not  the  principle,  wiiich  decides 
in  the  pofTelTors  favour.  If  this  was  the  leading  principle, 
then  in  all  cafes,  where  there  is  an  equality  of  voices, 
the  more  favourable  opinion  would  take  place,  as  well 
as  in  thefe  two  cafes,  which  Grotius  mentions.  Amongft 
other  cafes,  which  might  be  produced,  where  it  is  other- 
wife,  we  have  one  in  our  own  univeriity.  If  a  perfon 
petitions  the  fenate  for  a  degree,  and  the  houfe  is  equally 
divided,  his  petition  is  rejected.  This  is  certainly  a  de- 
termination on  the  lefs  favourable  lide,  and  proceeds 
upon  the  other  principle  of  doing  nothing,  where  there 
is  an  equality  of  votes.  He  had  no  degree  when  he  piti- 
tioned  ;  and  as  an  equality  of  votes  does  nothing,  he 
continues  in  the  fame  ftate  :  fuch  an  equality,  not  being 
fufficient  to  produce  any  change,  is  not  fufficient  to  give 
him  a  degree. 

But  though  naturally  the  bufinefs  of  a  fociety  muft 
ftop,  where  the  fociety  is  equally  divided  in  opinion  ;  yet 
by  mutual  agreement  this  cafe  may  be  provided  for 
feveral  ways.  Some  one  member  of  the  fociety  either  by 
exprefs  agreement,  or  by  cuftom,  which  is  a  tacit  agree- 
ment, may  have  a  cafting  voice.  Or  the  bulinefs,  when, 
for  want  of  a  majority,  it  cannot  be  done  by  the  whole 
fociety,  may  by  pofitive  inftitution  devolve  to  fome  par- 
ticular members  of  it :  and  where  fuch  inftitution  gives 
thefe  feledl  members  this  power,  their  act,  or,  if  it  is  fo 
appointed,  the  a£t  of  the  majority  of  them,  becomes 
binding  upon  the  whole  :  becaufe  each  perfon,  when  he 
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-  confents  to  be  a  menibar  of  the  foclety,   is   underflood 
to  agree   to  all  the  rules  or  inftitutions  of  it.     In  fome 
lefTcr  Ibcieties   a  farther  provifion  is  fometimes  made : 
when    a   majority  cannot  be  procured   within    the  fo- 
ciety,    the    bufinefs    devolves  to    fome   one   or    more 
perfons,  who  are  not  members  of  it.     And  where  fuch 
proviHon  has  been  properly  eltabhfhed,  the  determina- 
tion of  fuch  perfon  or  perfons  is  binding    upon   the  {u' 
ciety  •,  not   becaufe   fuch   a  provifion  is  naturally   inci- 
dental to  a  fociety  ;  but  becaufe,  when  it  has  been  made 
and   eftablilhed  as  a  ftanding  rule   of  the  fociety,    all, 
who   become  members  of  fuch  fociety,  if  they  do  not 
confent  to  it  exprefsly,    are  underftood  by  the   a(5t   of 
making  themfelves  mxembers  to  confent  to  it  tacitly. 
Natural       IV.  ^  From  what  has  been  already  faid  the  reader  will 
whaT'and  ^afily  underftand,  that  the  natural  majority  in  a  fociety, 

how  to  be  where  no  agreement  has  been  made  to  the  contrary,  is 
reckoned. 

a  major  part  of  the  whole.    A  fociety  may  be  divided 

into  three  or  more  parts  of  as  many  different  opinions: 

and  though  there  may  be    a   greater  number    of  one 

opinion,  than  of  either  of  the  other  two  ;  yet  unlefs 

that  greater  number  is  a  majority  of  the  whole  fociety, 

it  is  not  fuch  a  majority,  as  will  naturally,  or  without 

fome  particular  agreement  conclude  the  whole.     If  the 

members,  who  are  of  the    other  two   opinions,  when 

they  are  taken  together,  w^ould  make  a  majority  of  the 

whole  fociety,  neither  the  equity  nor  the  reafon  is  with 

the  third  party.  The  equity  is  not  with  them;  becaufe  this 

third  party  has  not  a  greater  intereft  at  ftake  ;   and  the 

reafon  is  not  with  them  ;  becaufe  this  party  is  not  more 

1  kely   to  judge  rightly,    than  the    other   two,  which 

differ  from   it.     But    as  this   may  be  urged   equally  a- 

gainft   any  one   of  the  three  parties  j  in  fuch  circum- 

«  Grot,  ibid,  §XIX. 
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ftances  all  bufinefs  muft  flop  ;  unlefs  fome  method  has 
been  contrived  and  particularly  fettled  for  carrying  it 
on.  Some  of  the  methods  already  mentioned,  by  which 
the  bufinefs  of  a  fociety  may  be  carried  on,  when  there 
is  an  equality  of  votes,  may  be  made  ufe  of  here.  Or 
it  may  have  been  particularly  provided,  either  by  exprefs 
confent  or  by  cuflom,  that  whatever  is  agreed  upon 
by  the  greater  number,  whether  fuch  greater  number 
is  a  majority  of  the  whole  or  not,  fhall  be  conclufive. 
And  though  it  is  not  naturally  incidental  to  a  fociety  to 
be  determined  by  fuch  a  majority  as  this ;  yet  an  ex- 
prefs agreement  for  this  purpofe,  or  long  cuftom, 
which  is  a  tacit  agreement,  are  natural  m^eans  of  oblig- 
ing the  members  to  be  concluded  by  fuch  a  majority. 

It  may  happen,  that,  when' a  fociety  is  divided  upon 
any  queftion  into  three  or  more  parties,  though  none  of 
the  parties  taken  feparately  make  a  majority  of  the 
whole  fociety,  fo  as  to  determine  upon  the  whole  quef- 
tion, yet  two  of  the  parties  may  fo  far  agree,  upon 
part  of  the  queftion,  as  to  make  a  majority  for  deter- 
mining that  part.  And  if  thefe  two  parties  are  reckoned 
together  for  this  purpofe  ;  then  the  remaining  part  of  the 
queftion  is  to  be  determined  by  a  fecond  vote  or  fcrutiny. 
Thus,  if  a  fociety  of  judges  are  divided  into  three  par- 
ties, one  of  which  condemns  a  criminal  to  death,  another 
condemns  him  to  banifliment,  and  a  third  acquits  him  j 
the  two  former  parties  agree,  that  he  is  guilty,  and 
may  be  reckoned  together  to  make  a  majority  againft 
thofe,  who  acquit  him.  This  part  of  the  queftion  then 
is  determined  conclufively  :  the  third  party  is  over-ruled 
by  the  majority,  which  have  agreed,  that  he  is  to  be 
puniftied,  and  is  therefore  obliged  upon  a  farther  fcrutiny 
to  join  itfelf  to  one  of  the  other  two  parties,  fo  as  to 
make  a  majority  of  the  whole  for  fettling  what  his  pu- 
nifhment  fball  be.     Suppofe,  one  party  of  the  judges  to 
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condemn  the  criminal  in  a  fme  of  ten  pounds,  another 
party  to  condemn  him  in  a  fine  of  five  pounds,  and  a 
third  party  to  acquit  him  :  thofe,  who  condemn  him  in  a 
fine  often  pounds,  agree  with  the  fecond  party,  that  he  is 
to  be  fined:  but  though  the  lefier  fine  of  five  pounds  is  in- 
cluded in  the  greater,  yet  this  is  no  reafon,  why  the  fine 
flioukl  be  fettled  at  five  pounds.  The  two  parties  agree 
rr  f^y  the  frnne  thing,  thus  far,  that  he  is  to  be  fined  : 
but  then  they  do  not  agree  entirely :  they,  who  fet  the 
fine  at  ten  pounds,  may  be  underftood  to  fay,  that  he 
flialt  be  fined  five  pounds ,  but  this  is  not  all,  that  they 
fay ;  they  fay  this  and  more.  We  cannot  therefore,  in 
order  to  procure  a  majority  of  the  whole  fociety,  follow 
the  opinion  of  Grotius,  as  Gronovius  has  explained  it, 
and  fettle  the  fine  at  five  pounds,  but  muft,  as  in  the 
former  inftance  proceed  to  a  fecond  fcrutiny.  The  ma- 
jority have  determined,  that  the  criminal  fliall  be  fined ;- 
they  therefore,  who  were  for  acquitting  him,  are  con- 
cluded thus  far,  and  muft  upon  the  other  part  of  the 
queftion  ;  how  much  the  fine  fhall  be  .'*  agree  with 
one  or  the  other  of  the  two  parties. 

Thefe  difficulties  may  however  in  moil:  inftances 
be  avoided,  if  care  is  taken,  in  ftating  the  queftion, 
to  divide  it  originally  into  all  its  parts,  and  then  to 
put  each  part  to  the  vote  feparately.  Thus  in  the 
firft  inftance,  that  we  have  been  mentioning,  if  inftead 
of  voting  from  the  beginning,  what  In  general  was  to  be 
determined  concerning  the  perfon  accufed,  the  judges 
begin  with  voting,  whether  he  is  guilty  or  not ;  they  can 
only  divide  themfelves  into  two  parties.  If  this  queftion 
Is  determiined  in  the  affirmative,  they  may  next  vote, 
whether  he  is  to  be  puniffied  capitally  or  not ;  and  here 
again  there  can  be  but  two  parties.  They  may  proceed 
In  the  fame  manner  through  the  feveral  forts  of  punlfti- 
ment,  and  may  thus  without  much  difficulty  come  to 
a  clear  dccilion. 
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^The  foundation  of  a  fociety  may  be  fome  real  pof- 
feffion,  in  which  the  feveral  members  of  the  fociety  have 
unequal  ihares.  Thus  a  joint  flock  of  money  may  be- 
long to  feveral  proprietors ;  and  feme  of  thefe  pro- 
prietors may  have  ten  times,  fome  four  times,  fome 
three  times  as  great  a  {hare  in  the  capital,  as  others. 
In  fuch  focieties,  Grotius  is  of  opinion,  that  the  weight 
of  each  perfons  vote,  in  regard  to  the  management  of 
the  joint  ftock,  fliould  be  eftimated  in  proportion  to 
his  fliare  in  that  flosk  ;  or  that,  if  he,  who  has  one" 
fliare,  has  one  vote  upon  any  queftion,  he,  who  has  two 
fliares,  fliould  have  two  votes,  and  he,  who  has  ten 
lliares,  fliould  have  ten  votes.  The  equity  of  the  cafe 
feems  to  be  on  this  fide ;  as  it  is  equitable  to  allow  each 
pcrfon  a  weight,  in  determining  upon  any  queftion,  pro- 
portionable to  the  intereft,  which  he  has,  that  the  whole 
flock  fliould  be  rightly  managed.  But  the  reafon  of  the 
thing  is  on  the  other  fide  :  fince  there  is  no  more  likeli- 
hood, that  a  man  fliould  judge  rightly  about  the  ma- 
nagement of  fuch  ftock,  becaufe  he  has  tan  fhares  in  it^ 
than  there  would  have  been,  if  he  had  been  pofTefied  of 
no  more  than  one  fhare.  We  cannot  therefore  from  the 
nature  of  fuch  focieties  determine  either  one  way  or  the 
other  :  and  this  uncertainty  makes  it  necefiary,  that  the 
point  fhould  be  fettled  by  particular  agreement.  In  facfl 
we  find,  that  fome  focieties  of  this  fort  have  fettled  this 
point  one  way,  and  that  others  of  the  fame  fort  have 
fettled  it  the  other  wav. 

V.   "-'  Yf  hen  a  fociety  meets  to  do  bufinefs,   the  abfent      Abfcnt 
members  or   it  have  a   natural  right   to   vote  by  proxy,  ^.^e     a 
that  is,  to  appoint  agents,  who  fhallvote  in  their  ftead  :  '"'J?'^^    ^^ 
becaule  what   a  man   does   by  another  is  naturally  as  proxy, 
much  his  own  acl,  as  if  lie  had  done  it  in  his  own  per- 
fon.     But   when  we  fpeak  of  the   right  of  voting  by 

<"  Grot.  ibid.    §    XXn.  r  Grot,  ibid    §  XX, 
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proxy  as  a  natural  one,  we  muft  not  be  underftood  to 
mean,  that  it  is  an  unalienable  one,  fo  that  the  mem- 
bers of  a  fociety  cannot  by  agreen'ient  bind  themfelves 
either  to  vote  in  perfon  or  not  to  vote  at  all :  we  only 
mean,  that,  where  no  fuch  agreement  has  been  made 
either  exprefsly  or  by  cuftom,  it  is  not  incidental  to 
Ibciety,  that  no  member  (lioukl  have  a  right  to  a6l  by 
another  :  every  one  has  in  this  inftance,  as  in  all  others, 
a  right  of  appointing  a  proxy  to  a6t  for  him,  unlefs  he 
has  confented  to  part  with  that  right. 

A  Ibciety  may  indeed  be  fo  formed,  that  each 
member  may  be  reprefented  in  it,  though  he  has  no 
particular  proxy.  To  fuch  focieties,  as  thefe,  it  is 
naturally  incidental,  that  the  abfent  members  of  them 
fliould  have  no  right  of  appointing  any  particular 
proxies :  becaufe  they  are  reprefented  without  having 
any.  Thus  if  a  fociety,  which  is  too  large  for  all  the 
members  of  ic  conveniently  to  meet  together  for  doing 
buiinefs,  chufes  a  felefl  number  or  fmaller  fbcietv  out.  of 
the  whole,  and  delegates  a  power  to  this  fmaller  focletv 
to  do  buiinefs  for  them  ;  each  member  of  this  com- 
u\ittee  or  fmaller  fociety,  being  likewife  a  member  of  the 
whole,  has  had  his  vote  already  in  the  choice  of  fuch  com- 
mittee, and  confequently  is  reprefented  in  it.  If  therefore 
he  fliould  at  any  time  be  abfent,  when  the  reft  meet,  he 
has  no  right  of  voting  by  any  particular  proxy,  of  his 
own  immediate  appointment  •,  becaufe  by  this  means  he 
would  be  twice  reprefented  \  once  by  the  committee, 
which  he  had  a  flinre  in  chuling,  and  once  by  fuch  proxy 
{o  appointed. 

But  in  all  focieties,  where  there  is  no  right  of  appoint- 
ing proxies,  and  even  in  thofe,  which  allow  this  right, 
if  any  member  is  abfent  without  appointing  his  proxy ; 
fuch  members,  as  are  prefent,  conclude  the  whole  :  be- 
caufe thofe,  who  are  abfent,  are,  by  their  not  attendinfy 
either  in  perfon  or  by  proxy,  underftood  to  devolve  their 
power  01  voting  upon  thofe,  who  do  attend. 
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CHAP.    II. 
Of  civil  fociety,  its  nature  and  origin. 

I.    Civil  focisty  ivhat.   II.  'The  motives,   ivhich  lead  men  ta 

form   civil  focieties.  III.  All  mankind  are  not   one  civil 

fociety.  IV.    The  manner  of  forming  civil  fociefier.     V, 

Occafions  of  forming  civil  faciei  ies.  VI.  Hoiu  men  become 

members  of  civil  focieties.  VII.  Members  of  a  civil  fociety 

not  to  leave  it  ^without  confent  of  the  public.     VIII.  Hoiu 

far  allegiance  to  a  civil  fociety  is  due  from  its  banifJjed 

members. 

I.  A  Civil  fociety,  or,  as  we  ufually  call  it,  a  ftate  has  ^  ^'^'^  ^p'^'" 
jL  X.  already  been  defined  to  be  a  compleat  alTembly 
of  men  of  free  condition,  who  are  united  together  for 
the  purpofes  of  maintaining  their  rights,  and  of  ad- 
vancing a  common  good.  Thefe  two  purpofes,  which 
civil  fociety  has  in  view,  point  out  to  us  the  mutual 
claims  of  fuch  fociety  and  of  its  feveral  members. 

Each  individual,  who  afTociates  himfelf  with  others, 
fo  as  to  form  with  them  one  civil  fociety  or  body  po- 
litic, does  it  with  a  view  of  obtaining  their  afliftance  in 
the  maintenance  and  fupport  of  his  rights ;  that  is,  he 
propofes  to  himfelf  the  advantage  of  being  protected 
again H:  fuch  injuries,  as  he  might  have  been  expofed  to, 
if  he  had  continued  in  a  (late  of  nature.  On  the  other 
hand,  the  body  politic,  to  which  he  joins  himfelf,  that 
is,  the  other  individuals,  with  which  he  afTociates,  ex- 
pert in  return,  that,  as  he  is  protected  by  them,  he  fliail 
agree  with  them  in  whatever  is  necelTary  or  conducive  to 
their  common  benefit. 

Now  as  thefe  are  the  known  purpofes,  which  the 
body  and  each  of  its  members  have  refpedively  in  view, 

^  See  B.  I.e.  J.  §  XI.' 
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m  afTociatlns^  with  one  another ;  the  very  act  of  aiToci- 
ating,  though  there  flioiild  be  no  exprefs  ftipulation  be-^ 
tween  them,  implys,  that  the  fociety,  confi-dered  as  a 
boJv,  af^rees  to  the  terms,  uoon  which  each  individual 
joins  himfelf  to  it  j  and  that  each  individual  agrees  to 
the  terms,  upon  which  the  fociety  admits  him  as  a  mem- 
ber. And  thus  the  fociety  obliges  itfelf  to  protect  its 
feveral  members ;  and  each  member  obliges  himfelf  to 
pay  allegiance  to  the  fociety,  that  is,  to  conform  him-- 
felf  to  whatever  fuch  fociety  fliall  judge  to  be  for  the 
common  good. 

_,      ^,  II.  Under  the  notion  of  protecSlion  tvro   things  are 

The    mo-  ^  »  o 

lives  implyed,  firfl  the   afcertaining   our  feveral  rights   and 

rie'n   to      confequently  the    feveral    duties    that    correfpond     to 
form  civil  tj-^gj^-,^  ^l^^\  fecondly  the  ufe  of  fuch  force  as  is  neceflary 
to  prevent  thofe  rights  from   being  violated.     The  law 
of  nature  conliders  all  mankind  as  one  great  fociety,  and 
obliges  tliem  in  this  view  not  to  hurt  one  another,  and 
mutually  to  do  for  one  another  all  fuch  kind  ofhccs,  as 
are  in  their  pov^-er.     And  if  all  mankind  were  fully  in- 
formed of  the  feveral  oarticularH  included  in  this  c^ene- 
ral  rule,  and  were  ready  to  a61  accordingly,  they  would 
have  no   inducements  to  feperate   themfelves  into  lelTer 
communities,  or  to  form  civil  focieties.     But  though  the 
general  rule  of  duty  may  be  plain  and  obvious,  yet  all 
men  are   not   able  to  apply  it  to  particular  inftances  of 
practice,  and   even    amongO:   thofe,    v/ho   can  apply  it, 
{c\v  are  willing,  to  acl  up  to  it.  ^  The  lavv^  of  nature  has 
indeed  provided  a  remedy  againfl:  injuries  in  the  equali- 
ty of  nature  :  any  perfon,  who  is  either  in  danger  of  fuf- 
ferinp"  an  injm-y,  or  has  atftualiy  fuffered  one,  may  make 
ufe  of  force  either  to  defend  or  to  redrefs  himfelf.    But 
this  remedy  will  frequently  be  infufficient,  when  he  has 
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no  force  but  his  own  to  carry  his  claims  into  execution, 
and  to   fupport  him  in  the  enjoyment  of  what  he  has  a 
right  to.     If  thofe,  who  unjufcly  oppofe  or  attack  him, 
are  ftronger  than  he  is ;   his   right  will  avail  but   little 
againft   their  fuperior  ftrength.     He   might  indeed  de- 
fend himfelf-,   but  he  is  not  able  :  he   might  demand 
reparation  of  what  damages  he  has  fuftained  •,  but  he  is 
too  weak  to  enforce  this  demand  :  he  might  infliiSi:  pun^ 
ifliment  upon  them,  who   have  done  wrong  and  fo  fe- 
cure  himfelf  for  the  future  •,  but  they  are  ftronger  than 
he  is,  and  refufe  to  fubmit  to  it.  However,  we  are  to  ob- 
ferve,  that  not  only  the  perfon,  who  has  fuffered  an  in- 
jury, but  thofe  likewife,  who  have  done  one,  have  fome- 
times  occafion  for  more  ftrength,   than  they  are  mafters 
of,  to  fecure  what  they  have  a  right  to.  As  the  fufterer 
is  apt  to  be  too  much  blinded   by  paflion  and  byafTed 
by  prejudice,  to  fee  how  far  his  duty  will  allow  him  to 
go  ',  there   is   commonly  occafion    for   fome   lefs  preju- 
diced underftanding  than  his  own,  to  lead  him  to  what 
is  right,  and  for  fome  fuperior  ftrength,  to  oppofe  itfelf 
to  his  paftions  and  prevent  him  from  doing   what  is 


wrong. 


'^  All  men  may  indeed,  in  the  liberty  of  nature,  join 
their  force  to  fupport  the  pra£lice  ofjuftice:  but  then 
they  are  not  obliged  to  do  fo ;  they  are  not  fo  flir 
bound  to  make  themfelves  parties  in  the  quarrel  of 
another,  as  to  give  him  any  right  to  demand  it  of 
them.  And  even  if  he  could  demand  their  ailiftance, 
he  would  many  times  have  no  benefit  from  it ;  unlefs 
he  had  ftrength  enough  to  compel  them :  and  it  is 
only  for  want  of  fuch  ftrength,  that  he  has  any  oc- 
cafion for  their  afliftance. 

Here  then  are  fufticient  motives  to  engage  mankind 
to  enter  into  civil  focieties,  that  every  one  mav,   by  the 
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joint  underftanding  of  many,  be  informed  of  his  duty, 
and  tliat  every  one  may,  by  the  joint  force  of  many,  be 
compelled  to  pra^life  it.  Nor  can  we  well  conceive  any 
other  motives,  tliat  fhould  lead  mankind  thus  to  afTo- 
ctate,  but  what  may  be  reduced  to  one  or  other  of  thefe  " 
two  heads :  becaufe  all  would  be  as  happy,  as  they 
couU  whh  to  be,  or  at  leafl:  as  the  condition  of  human 
nature  would  allow  them  to  be ;  if  all  were  fully  in- 
formed of  their  duty,  and  all  were  willing  and  ready  to 
comply  with  it. 
All  man-  ^^^'  -'^^^^  motives,  which  we  have  been  fpeaking  of, 
liind  are  would  not  engage  any  man  to  aflbciate  himfelf  with  all 
vilfociety.  ^^^  fpecies.  What  he  is  chiefly  concerned  in  is,  that 
they  who  live  near  him,  or  with  whom  he  has  the 
moft  frequent  intercourfe,  fhould  have  their  duty  af- 
certained,  and  fhould  be  held  to  the  performance  of 
it  by  fuch  a  force,  as  is  fuiBcient  to  reftrain  or  to  cor- 
real them.  His  intereft  will  be  fecured,  as  far  as  he 
wants  to  have  it  fecured,  provided  they,  who  are  mod 
likely  to  hurt  him,  or  to  hinder  his  benefit,  are  informed 
what  they  ought  to  do,  and  what  they  ought  to  avoid  ; 
and  provided  he  affociates  himfelf  with  fuch  a  number, 
as  will  have  force  enough  to  guard  him  againft  the  in- 
juries, which  he  fears,  or  to  redrefs  the  injuries,  which 
he  has  fufFered. .  As  good  care  is  taken  of  his  happinefs, 
as  he  has  occaiion  for,  by  joining  himfelf  to  a  part  of 
mankind :  if  they,  to  whom  he  is  joined  are  properly 
informed  of  their  duty,  and  have  flrenath  enough  botli 
to  enforce  the  pra<Slice  of  this  duty  among  themfelves, 
and  to  repel  the  injuries  of  all,  who  are  not  aflbciated 
with  them,  it  is  of  no  importance  to  him  to  join  himfelf 
in  this  manner  to  any  more,  and  much  lefs  to  form  the 
fame  fort  of  connection  with  all  mankind. 

It  is  neceiTary,  that  the  number  of  perfons  thus  uni- 
ting  themfelves   fhould   not   be   very  fmall :    becanfe 
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though  others,  who  are  at  a  diflance  from  them  and  have 
but  little  intercourfe  with  them,  are  not  very  likely  to 
injure  them  at  all,  or  at  leaft  have  not  an  opportunity 
of  injuring  them  frequently  ;  yet  iince  what  is  not  very 
likely  to  happen  often,  may  poilibly  happen  fometimes  ; 
it  is   covenient  to   have  llich  a  number  united,  as   will 
be  able,    not  only  to  reftrain  them,   who   are  members 
of  the  fame  fociety,  from  doing  what   is  wrong  to   one 
another,  but  to  repel  likewife    the  violence   of  others, 
who   are  not   alTociated  with  them.     But  in  the  mean 
time,   the  ends   which  men   propofe  to  themfelves  in 
forming  civil  focieties,   are  fo  far  from  leading  them  to 
aflbciate  in  this  manner  with  their  whole  fpecies,  that  in 
fuch  a   bulky  fociety  thefe  ends  could  not  be  conveni- 
ently and   effectually  anfwereJ.     The  common  under- 
ftanding  of  fuch  an    exteniive   body  could   neither  be 
collected  nor  made  known,  fo  as  to  guide  all  the  parts  of 
it  :  and  fuch  an  unwieldy  body  would  be  unable  of  ex- 
ert its  joint  force.  There  would  indeed  be  no  exercife  of 
a  common  force  wanting  to  repel  the  external  enemies 
of  this    vaft  community  ;    becaufe,  by  the  fuppofition, 
all  mankind  are  included  in  it.     But  then  as  the  feveral 
parts  of  it    have   fuch   inconliftant   humours,  and  fuch 
different  interefts ;  fome  or  other  of  them  would  fet  up 
for  themfelves,  and  would  be  daily  forming  leffer  bodies 
with  an  intereft  of  their  own,  feparate  from  the  intereft  of 
the  reft.     And  as  the  joint  force  of  the  whole  could  not 
exert   itfelf  to   reprefs   fuch   parties,    after    they   were 
formed,  thofe  parties   would  be  able  to  do  what   they 
pleafed ;    unlefs  the  force  of  their  neareft  neighbours 
Was  fufficient  to  reprefs  them.    But  as  this  neighbouring 
force  would  not   always   be   fufficient  for  this  purpofe, 
the  parties  fo  formed   would  fometimes  eftablilh  them- 
felves into  a  feparate  fociety.  It  would  therefore  not  only 
be  ufelefs,   as  to  the  ends  of  engaging  \n  civil  fociety, 
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to  form  one  of  fuch  a  vaft  extent ;  but  even,  if  fuch  an 
one  \vas  formed,  it  would  be  impoflible  for  it  to  fublid 
long,  without  being  broken  to  pieces,  and  refolved 
into  fuch  fmaller  bodies,  as  can  be  dire61ed  by  the  com- 
mon underftanding  or  general  fenfe  of  their  refpe^ive 
wholes,  and  can  exert  fuch  a  joint  force,  as  is  neceil^ary, 
not  only  to  guard  themfelves  fi*om  foreign  enemies, 
but  to  reduce  their  feveral  conflituent  parts  to  obe- 
dience, and  by  this  means  to  keep  themfelves  to- 
gether. 
TIic  man-       ^^'  Wh?.t   has  been  already  flievvn,  in   the  former 

ner        of  p^^^  Qf  ^\.[^  Work,  concerning  the  natural  rights  of  man- 
forming      \  .... 
civil  foci-  kind  confidered  as  individuals,  will  ferve  to  teach  us  by 

what  means  civil  focieties  muft  be  formed,  in  order  to 
make  them  conHfrent  with  thofe  natural  rights.  '  Every 
man  has  naturally  a  right  to  think  and  to  adl:  for  himfelf. 
The  law  of  nature  has  indeed  reftralned  liim  fromdoino: 
what  is  unjuft,  and  has  fubjecled  him  to  proper  checks 
to  prevent  him  from  caufelefsly  hurting  others,  and  to 
proper  punifhment,  if  he  does  caufelefsly  hurt  them  : 
it  has  obliged  him  llkewife  to  advance  the  happinefs  of 
mankind,  as  he  has  ability  and  opportunity  ;  but  then 
it  leaves  him  to  judge  and  determine  for  himfelf  in 
what  inftances  he  can  conveniently  advance  their  good, 
and  to  chufe  for  himfelf  the  means  of  doing  it.  When 
he  becomes  a  member  of  a  civil  fociety,  the  public  or 
body  politic  claims  a  right  of  pointing  out  to  him 
what  is  jufi  and  what  is  unjuft,  and  of  direfting  him 
likewife  what  good  he  is  to  do,  and  in  what  manner 
lie  is  to  do  it.  There  is  no  way  of  making  fuch  a  claim 
as  this  confiftent  with  his  natural  ridit  of  thinkimi  and 
chufing  for  himfelf;  unlefs  by  his  own  confent,  either 
exprefs  or  tacit,  he  has  waved  this  right,  and  has  volun- 
tarily agreed  to  be  fo  guided  and  directed.     Every  man 
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has   naturally  a  right  to  make   ufe  of  his   own  force, 
either  for  his  own  defence,  when  he  is  in  danger  of  be- 
ing injured,  or  to  obtain  reparation  and  to  inilicl  punifli- 
ment,  when  he  has  been  injured.  But  the  civil  fociety,  to 
which  he  is  joined,    claims  a  right  to  judge  both  upon 
what  occafions  any   force  is  lawful,   and   what  force  is 
lawful  upon  thefe  occafions.   And  as  it  takes  him  and  all 
its  other  members  under  the  protection  of  the  common 
force,    and  confiders   him  as  a   part  of  the  public ;    it 
does  not  allow  him  to  exert  his  own  force,  but  in  con- 
cert with  the  public,   a'^d  requires  him  fo  to  exert  it5, 
whenever  it  is  wanted.     Here  again  the  claim  of  civil 
fociety,    upon  the  individuals,  that  compofe  it,   cannot 
be  reconciled  with  the  natural  rights  of  mankind,   unlefs 
each  individual  has,  either  by  exprefs  or  tacit,   by  ex- 
plicit or  implied  confent,    parted  with  fuch  rights,  and 
agreed,  that,  where  the  public  force  can  defend  or  re- 
drefs  him,  he  will  never  make  ufe  of  his  own,   but  in 
fuch  manner,  as  the  public  fliall  dire<5V.     Thus  the  liber- 
ty of  individuals  is  abridged  in  a  ftate  of  civil    fociety : 
the  community  has  fuch  a  claim  upon  them  in  refpedt 
both  of  the  rules,  which  they  are  to  follov/,  and  of  the 
manner  in  which  they  are  to  made   ufe   of  their  force, 
as  the  fame  men,  that  compofe  the  fociety,  would  not 
have  had,    either  feveral   or  jointly,  if  they  had  con- 
tinued unaiTociated,  or  had   remained  in  that  ftate    of 
equality,    in   which  all   mankind  are  naturely   placed. 
And  as  it  would  be  an  injury  to  take  any  part  of  their 
natural  liberty  from  them  without  their  confent ;  the 
confequence  is,  that  civil  focieties.  could  not  be  formed, 
confiiiently  v.-ith  natural  juftice,  by  any  other   means, 
than  by  the  joint  confent,  either  exprefs   or   tacit,  of 
thofe,  who  com.pofe  it. 
Each  individual,  who    thus  confents  to  give  up  a  part 
of  his   natural  liberty,  obtains  however  more  than  an 
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equivalent  for  what  he  gives  up.     If  he  fubmlts   to.be 
'  guided  in    his   duty    by   the    public    underftanding   or 

general  fenfc  of  the  community,  to  which  he  joins 
himfclf ;  thofe,  who  are  near  him,  and  with  whom  he 
has  the  mofl  frequent  intercourfe,  fubmit  in  return  to 
be  guided  in  the  fame  manner.  And  as  by  this  means 
he  is  lefs  likely  to  tranfgrefs  the  duty,  which  he  owes  to 
others  ;  fo  he  has  good  reafon  to  expe61:,  that  others 
will  be  lefs  likely  to  tranfgrefs  the  duty,  which  they 
owe  to  him  ;  than  if  both  they  and  he  had  continaed  in 
a  ftate  of  natural  independency.  As  he  parts  with  his 
independent  right  of  ufing  his  own  force  according  to 
his  own  dil'eretion,  either  to  defend  or  to  redrefs  him- 
felf,  and  gives  the  public  a  claim  upon  him  to  join  his 
force  with  theirs,  who  are  aflbciated  with  him,  when- 
ever his  affiftance  is  wanted  ;  fo  in  return  he  is  affured 
of  the  protection  of  the  community,  and  has  the  ad- 
vantangc  of  a  ftronger  force,  than  his  own,  to  defend  and 
to  redrefs  him,  when  he  has  a  rcafonable  occafion  for  it. 

As  this  principle  of  forming  a  civil  fociety  by  the 
mutual  cenfent  of  thofe,  who  are  members  of  it,  is 
fuiiicient  to  reconcile  the  obligations,  which  each  mem- 
ber is  under  to  the  public,  with  their  refpeflive  nutural 
rights  ;  fo  it  will  likewife  (hew  us,  that  their  afTociating 
themfelves  together  in  this  manner  is  not  contrary  to  the , 
rights  of  others,  who  are  not  afTociated  with  them,  and 
to  the  obligations,  which  they  are  under  to  the  reft  of 
their  fpecies.  The  claim,  which  the  public  has  upon  the 
liberty  of  each  individual,  who  is  a  member  of  it,  arifes 
originally  from  his  own  confent.  This  ^  claim  therefore 
can  extend  no  firther,  than  fuch  individual  had  a  power 
of  binding  himfelf  or  of  alienating  his  liberty.  Now 
each  individual,  who  joins  himfelf  to  any  civil  fociety, 
is  under  a  prior  obligation  to  obferve  the  laws  of  nature 

B.I.  ex.  §1V. 


C.  II.  N  A  T  U  R  A  L      L  A  W. 

and  to  make  them  the  rule  of  his  conduct   towards  all 
mankind  :  and  as  he  has  not  the  liberty  of  tramgrefiing 
thofe  laws,  he  cannot  alienate  a  hberty,  which  he  never 
had  :  and   confequently    he  cannot   give  the  fociety  a 
right  to  require  him  to  tranfgrefs  them.     When   there- 
fore a  number  of  men  have  united  themfelves  together 
for  the  purpofes   of  maintaining  their  rights,    and  of 
promoting  their  common  good  ;  what  they  have  done 
in  order  to  obtain  thefe  purpofes  is  is  no  injury  to  the 
reft  of  mankind.     The  individuals,  who  are  thus  aflb- 
ciatev!,  are  ftill  under  the  fame  obligations  towards  all 
fuch,  as  are  not  aflbciated  with  them,  that  they  would 
have  been  under,  if  they  had  fllll  continued  in   the   li- 
berty of  nature.     Whatever  adventitious  obligations  a- 
rife  from  the  civil  connedVion   of  thefe  individuals  with  i 

one  another,  they  muft  be  fuch  as  are  confiftant  with  the 
duties,  which  they  naturely  owe  to  the  reft  of  man- 
kind, who  are  not  joined  to  them  by  any  conne<Slions 
of  this  fort.  Thofe,  who  are  members  of  the  fame  civil 
fociety,  acquire  new  rights  and  are  laid  under  new 
obligations  in  refpe<fl:  of  one  another.  But  then,  ftnce 
thefe  rights  and  thefe  obligations  muft  be  conliftent 
with  the  law  of  nature,  all,  who  are  members  of  the 
fame  civil  fociety,  are  ftill  bound  to  obferve  the  law  of 
nature  towards  the  reft  of  mankind ;  their  rights  and 
obligations  in  refpecV  of  all  fuch,  as  are  either  members 
of  different  civil  focieties,  or  remain  in  the  liberty  af 
nature,  are  the  fame,  that  they  would  have  been,  if 
no  fuch  civil  conneflions  had  ever  been  formed. 

V.  The  occaftons  of  formin;^  or  beglnnlnsr   diftin^l  _     ^ 

^      .  °  ^-.  .        Occafions 

civil  focieties  have  been  various.     A  number  of  mdivid-  of  form- 

uals  falling  into  diftrefs  at  one  and  the  fame  time,   and  '"^.   '^ 

o  '  lociet  es. 

hoping  by  their  joint  force  and  mutual  affiftance  to 
mend  their  condition,  have  in  many  inftances  been  the 
founders  of  new   civil  focieties.     Thus  a  multitude  of. 
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the  Keneti,  who  had  been  driven  from  Paphhgonla. 
joined  themfelves  to  Antenor,  and  fettling  with  him 
on  the  coaft  of  Italy  founded  the  ftate  of  Venice.  It 
may  perhaps  be  denied,  that  there  ever  was  a  time 
when  all  mankind  lived  in  a  flate  of  natm-e.  But  be  this 
as  it  will :  there  certainly  have  been  many  perfons, 
who  at  one  and  the  fame  time  have  been  broken  off 
from  focieties  already  eftabliihcd,  and  have  been  forced 
to  fliift  for  themfelves  independently  of  one  another. 
Individuals  in  thefe  circumftances  are  properly  in  a 
fbate  of  nature,  and  have  no  other  connections  with 
one  another,  befides  what  they  make  by  joint  confent ; 
and  their  comm.on  diftrefs  is  a  natural  occalion  of  en- 
deavouring to  form  fuch  connc«Stions,  for  their  mutual 
relief  and  fupport. 

But  diftrefs  has  not  always  been  the  occafion, 
which  led  men  to  unite  together  and  to  form  a  com-' 
mon  or  civil  intereft.  They  have  fometimes  been, 
brought  together  by  their  birth,  that  is,  by  having 
arifen  from  the  fame  common  parent.  I  would  not  be 
underOiood  to  m.ean,  that  parental  power  is  the  fame 
with  kingly  power  ;  and  that  the  children  of  the  fame 
parent  were  under  any  natural  obligation  to  fubmit  to 
ilich  parent  as  their  civil  governour,  after  they  w^erc 
groum  up.  They  were  fubject  indeed  to  his  parental 
authority,  whild:  they  continued  in  the  ftate  of  infancy  ^ 
and  this  might  induce  them  to  place  themfelves  after- 
wards by  their  free  confent  under  his  civil  jurifdiclion. 
But  if  no  fuch  "  confent  had  intervened  ;  then  as  foon  as 
they  were  grown  up,  and  were  able  to  think  and  to  act 
for  tliemfelves,  they  were  naturally  at  liberty  either  to 
continue  in  his  family,  and  fo  to  become  fubje6t  to  his 
power,  as  the  head  of  this  little  community,  or  elfe  to 
withdraw  themfelves  from  it,  and  to  begin  other  fami- 
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lies  or  communities  of  their  ovvn^  Their  children  again, 
when  they  came  to  years  of  difcretion,  would  enjoy 
the  fame  liberty ;  they  might  either  remain  with  the 
original  anceftor,  and  fo  increafe  the  family ;  or  they 
might  feparate  themfelves  from  this  community  and 
fet  up  for  themfelves.  If  the  children  of  the  fame 
parent,  and  their  defcendents  after  them,  choofe  to  re- 
inain  united  together  under  the  direction  of  the  com- 
mon anceftor ;  fuch  a  number  of  free  men  fo  united  by 
their  own  confent,  in  order  to  fecure  their  refpeclive 
rights,  and  to  advance  their  com.mon  intereft,  would 
form  a  civil  fociety.  I  call  them  free  men  ;  notwith- 
flanding  the  fubjeiSlion  to  their  common  anceftor,  which 
began  from  their  birth,  might  be  continued  during  the 
life-time  of  fuch  anceftor  :  becaufe  when  they  were  at 
age  to  judge  for  themfelves,  they  were  free  to  feperate 
themfelves  from  his  family :  and  if  their  fubjection  to 
him  as  their  civil  governour  continued,  it  was  the 
effect  of  their  own  adl.  His  authority  as  a  parent 
ceafed,  when  they  attained  to  the  ufe  of  their  reafon  : 
and  whatever  authority,  properly  fo  called,  he  might 
have  over  them  afterwards,  as  parts  of  his  family, 
it  was  derived  from  their  chufing  to  continue  in  this 
f:imily,  of  which  he  was  the  head.  If  any  of  the  im- 
mediate or  the  remoter  defcendents  of  this  common 
anceftor  found  reafons  to  leave  the  fam>ily ;  thofe,  who 
{o  feperated  themfelves  from  it,  a^ed  as  confiftently 
with  the  law  of  nature,  and  confequently  had  as  good  a 
right  to  do  what  they  did,  as  the  others,  who  remained 
in  it.  For  the  law  of  nature,  after  children  are  arrived 
at  a  proper  age,  ties  them  to  no  other  duty  in  refpect 
of  their  parents,  befides  thofe  of  gratitude  and  re- 
verence :  and  thefe  are  duties,  which  will  not  confme 
them   to   live  under  the  jurifdit%n   of    their  parent ; 


34  INSTITUTES      OF  B.  II. 

they  are  duties  which  imply  no  fuch  fubje^lion,  as  will 
oblige  the  children  to  continue  in  the  parents  family, 
and  to  fubmit  themfelves  to  his  civi!  authority. 

The  '  jcvvifli   ftate  arofe   from  fuch   a    beginning    as 
this.     The  dcfcendents  of  Abraham,  in  thofe  branches 
of  the  family,    which  were   derived    from  Ifaac,     and 
after  him  from    Jacob,  continned    together  ;  till    they 
were  fo  encreafed,  as  to  become  a   multitude ;  and  till 
their  family-connexion   ended   in     a  civil  union.     In 
the   mean  time  Iflimael  and    Efau,  with    their  refpec- 
tive  defcendents,   feparated  themfelves  from  the  reft  of 
the  family  ;  and  each   of  them  founded  dictincl  bodies 
politic.     They  became    wholly  unconnected    with  the 
reft  of  their  brethren,  and  with  each  other,  and  had  no 
other   connection  with  their  refpe<Slive  parents,  befides- 
the  ties  of  filial  love  and  reverence.     We  have   an  in- 
ilance  of  this  filial  love  in  Ifhmael,  when  he  joined 
with  his  brother  Ifaac   ""  in  burying  their  common  pa- 
rent.    And  I  chufe  to  take  notice  of  this  circumftance, 
that  the  reader  may  not  imagine  the  fons  duty  of  filial 
reverence  to  be  inconfiftent  with  his  civil  independency  : 
for  it    is  plain,  that  Ifhmael,  notwithftanding  this  a6l 
of  filial  reverence,  had   no  civil  dependence  upon  his 
father  Abraham  :  bccaufe  he  was  then  feparated  from 
the  family  of  Abraham,    not  only  by  his    own  choice, 
but  by  the  a6t  of  Abraham   himfelf,  and  confequently 
was  fo  entirely  free  from    all   proper  jurifdiclion  of  his 
parent,  as  to  have  a  full  right  to  difpofe  of  himfelf  in 
what  manner  he  pleafed.     It  is  farther  obfervable  in  this 
patriarchal  family,  that  a  fon,  by  being  feparated  from 
the  family  of  his    parent,  not  only  ceafes  to    be  under 
the    jurifdicTion    of  this   family  with  the  parent  at  the 
head  of  it,  but  may  even  acquire  civil  jurifdiclon  over 
it.     Jofeph  was  accidentally  feparated  from  the  reft  of 
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his  brcthern,  and  began  a  family  of  his  own  in  Egypt  j 
where  he  was  advanced  to  civil  authority  not  only  over 
the  native  Egyptians,  but  over  all  ftrangers,  who  were 
permitted  to  fettle  in  that  country ;  amongft  whom  we 
find  his  father  and  his  brethren.  No  one  can  reafon- 
ably  deny,  that  in  thefe  circumftauces  he  had  as  good 
a  natural  right  to  found  a  diftindt  fociety,  as  his  father 
Jacob  had.  Any  pofitive  command  of  God  to  keep  all 
the  children  of  Jacob  united  together  is  here  out  of 
the  queftion.  As  we  are  now  conlidering  how  civil  fo- 
cieties  may  begin,  and  what  may  give  occafion  to  the 
founding  of  them  confiftently  with  natural  right  ;  we 
might  be  excufed  from  taking  notice  of  whatever 
is  matter  of  pofidve  inftitution.  However  we  find, 
that  even  in  this  family,  which  was  kept  together  by 
fuch  pofitive  command,  the  defcendents  of  Jofeph  were 
looked  upon  as  parts  of  a  new  family,  exempt  from  the 
patriarchal  jurifdidlion,  till  they  were  recalled  into 
it  by  "  adoption  or  confent  of  parties.  So  little  ground 
is  there  for  concluding  ,  that,  becaufe  family-conneclions 
have  in  fome  inftances  been  the  occafion  of  civil 
union,  therefore  civil  power  is  naturally  derived  from 
parental  authority,  without  the  confent  of  thofe,  who 
are  fubje<Sl:  to  fuch  civil  power. 

The  reader,  if  he  attends  to  the  hifi:ory  of  Abrahams 
family,  will  be  able  to  deduce  thefe  confequences  from 
it.  Firfi:,  civil  foeieties  may  frequently  begin  from  fa- 
mi]y-ccnne£lions :  the  children  and  defcendents  of  the 
fame  common  ftock,  having  been  conne£led  with  one 
another  originally,  may  choofe  to  continue  united,  and 
by  fuch  a  voluntary  union,  which  their  original  con 
ne^lion  led  them  to,  may  form  a  body  politic.  But 
then  fecondly  ;  though  every  child  is  born  under  a  natu- 
ral fubjedlion  to  his  parents  j  yet  he  becomes  iiidepen- 
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dent  of  them,  as  he  advances  in  years,  and  is  able  to 
think  and  to  acl  for  himfelf.  He  is  therefore  at  hbertv 
either  to  feperate  himfelf  from  his  brethren,  to  remove 
himfelf  from  under  the  jurifdiciion  of  his  parents,  and 
to  begin  a  family  or  fociety  of  his  own,  or  elfe  to  con- 
tinue with  his  brethren,  to  remain  under  the  jurifdi- 
ciion of  his  parents,  and  fo  to  make  a  part  of  that  corn- 
unity,  of  which  his  parents  are  the  head.  If  the  child 
feparates  himfelf  from  the  family  of  his  parents,  their 
authority  over  him  is  at  an  end  ;  nay  he  may  even  ac- 
quire civil  jurifdiciion  over  them.  He  ftill  owes  them 
indeed  the  duties  of  gratitude  and  efteem ;  and  as  the 
inilance  of  lilimael  already  mentioned  will  ferve  to 
teach  us,  that  thefe  duties  are  coniiftent  with  the  civil 
independence  of  the  child,  fo  the  behaviour  of  Jofeph 
towards  his  father  is  an  evidence,  that  the  duty  of  filial 
piety  is  fo  far  from  fubje^ling  the  fon  to  any  civil  jurif- 
didtion  of  the  father,  that  it  is  coniiftent  even  with  the 
fons  civil  jurifciidlon  over  the  father.  If  the  child  re- 
mains in  the  family  of  the  parent :  then  indeed  the  pa- 
rents authority  over  him  continues  after  he  is  come  to 
vears  of  difcretion :  but  it  is  continued  no  otherwife, 
than  by  the  choice  and  voluntary  act  of  the  child  :  it  is 
his  own  confent,  either  exprefs  or  tacit,  which  produces 
civil  jurifdi<ftion,  when  paternal  authority  ends. 

If  any  one  doubts,  whether  civil  fociety  arofe  at 
firft  from  mutual  confent,  and  his  doubts  proceed 
from  a  notion,  that  mankind  were  never  adlually  in  a 
ftate  of  equality,  becaufe  all  men  were  born  in  a  na- 
tnral  fubje£tion  to  their  parents  \  it  will  now  be  eafy 
V  to  clear  up  this  difficulty.     The  fubjecflion  of  a  child  to 

the  authority  of  his  parents  continues  during  his  in- 
fancy :  but  after  he  is  come  to  years  of  difcretion,  he 
is  then,  as  to  any  jurifdi6tion  or  authority,  properly  ^o 
called,  equal  to  his  parents,  and  is  therefore,  inrefpecl 
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of  them,  fo  far  in  a  ftate  of  nature,  as  to  be  at  liberty 
either  to  join  with  them  in  the  ianie  fociety,  or  to  be- 
gin a  fociety  of  his  own.  Soppofe  it  therefore  to  be 
true  in  fa<5t,  that  civil  fociety  is  as  ancient  as  the  race 
of  mankind,  and  that  the  natural  connections  of  the 
firft  family  gave  occafion  to  the  lirft  civil  fociety  •,  yet 
this  fuppolition  will  be  no  ohjeclion  to  what  has  been 
faid  concerning  the  means,  by  which  civil  focieties  are 
formed.  Thefe  family-connections  might  give  occa- 
fion to  civil  union ;  but  fuch  union  could  never  be 
formed  confidently  with  that  natural  equality  and  in- 
dependency, to  which  all  men  are  born,  without  fome 
exprefs  or  tacit  confent  of  the  individuals  fo  united. 
Notwithflanding  the  firfl  man's  parental  authority  over 
his  children,  he  would  have  had  no  natural  right  to 
keep  them  in  fubjeclion,  after  they  became  capable  of 
thinking  and  acting  for  themfelves  •,  if  they  had  not 
agreed  to  fubmit  to  him  as  their  civil  governour. 

It  is  probable  indeed,  that  the  firfl  civil  focieties  were 
nothing  elfe   but  fo  many  diftinfl:  families  with   their 
refpedlive   parent  at  the  head  of  each  of  them.     But 
then  we  cannot   well   imagine,   that  in  thefe  firft  rudi- 
ments of  civil  fociety,   or  thefe  firft  attempts  to  form 
bodies   politic,    every   thing    was    immediately   as   well 
regulated,   as  we  find  it   at  prefent.     There  is  not  the 
leafl  appearance  of  reafon  for  believing,   that  the  ties,  ^ 
by  which  the  feveral  parts  of  thefe  bodies  were  united 
to  one  another,  were  the  fame  then,  that  we  find  them 
to  be  now.     "We  mud  on  the  one  hand  be  but  little  ac- 
quainted with  the  hiftory  ofmankind,  or  of  the  begin- 
ning of  nations ;    if  we  can  perfuade  ourfclves,   either 
that  the   firft   civil  fociety  was    formed    by   a    regular 
meeting  of  a  number  of  men,   who  had  before  lived  in 
a  flate  of  nature,   and  then  agreed  to  unite  into  a  body 
politic,  which  arofe  at  once  from  fuch  agreement,  com- 
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plcte  in  all  its  parts,   as  well  methodized  as  the  ends  of 
forming   fuch   bodies  require,    as   the   light   of  reafon 
could   fuggefl,   or  the  law   of  nature  admit.     On  the 
other  hand,  if  we  are  aware,  that  the  firft  rudiments  of 
civil  fociety  were  laid  amongft  the  children  of  the  fame 
parent  and  amongft  the  families  defcended  from  the  fame 
common  ftock  j  we  mud  have  made  but  few  obfervations 
upon  the  gradual  improvements  in  all  other  human  in- 
ventions,  if  we   can   perfuade  ourfelves,  that   focieties 
were  from  the  beginning  kept   together   by  the  fame 
ties,   which  keep  them  together  at  prefent.     One  would 
rather  think,   that  a  comm.on  affe6lion  for  their  parent, 
a  deference  to  his  judgment,   a  fenfe  of  his  regard  for 
them,   and  the  inconvenience  of  leaving  him,  were  the 
bands,  which  at  firft  kept  his  defcendents  together.     As 
thefe  bands  would  be  broken  by  his  death,  the  feveral 
families,  which  were  derived  from  him,  would  then  be 
at  liberty  to  feparate  from  one  another.     Thus  the  fe- 
veral fons  of  the  fame  parent,  v/ho  continued  in  a  fort 
of  temporary  fociety,    whilft  he   lived,    would  be  In  a 
ftate  of  nature,   after  his  death,   and  might  either  by  a 
fubfequent  confent  continue  united  under  fuch  a  form 
of  government,  as  they  could  agree  upon,  or  elfe  might 
each  of  them  aftert  his  own  independency,   and  begin 
a  fociety  from  that  branch  of  the  family,  of  which  he 
himfeif  was  the  head. 

We  meet  with  fomething  like  this  in  the  hiftory  of 
Jacob  and  Efau.  "  Though  Efau  complained  of  having 
been  defrauded  by  his  brother  ;  yet,  whilft  they  contin- 
ued in  the  family  of  Ifaac,  he  confidered  himfeif  as 
under  the  jurifdiction  of  their  common  parent,  and  did 
not  propofe  immediately  to  punifli  the  acSt,  which  he 
complained  of,  but  refolved,  that,  after  Ifaac's  death,  he 
would  aftert  his  ov/n  independency  and  would  kill 
his  brother   Jacob.       His  i^  convenience    however    led 
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him  afterwards  to  feparate  from  his  father,  and  to 
fet  up  for  himfelf,  before  this  event  happened.  By  this 
means  he  became  independent  of  the  little  fociet)^,  to 
which  he  formerly  belonged,  and  was  advanced  to  be 
the  head  of  fuch  another  fociety  of  his  own  forming. 
Jacob  was  aware  of  this ;  and  knowing,  that  his  bro- 
ther Efau  was  no  longer  under  the  jurifdiction  of  their 
common  parent,  he  did  not  think  himfelf  fafe  under 
Ifaac's  prote£lion,  but  fought  for  other  means  of  fecu- 
rlty,  and  endeavoured  to  purchafe  his  friendfliip  or  at 
leaft  to  appeafe  the  anger  of  Efau  by  a  prefent. 

It  is  not  neceffary  to  fuppcfe,  that  all  civil  focleties 
were  encreafed,  till  they  became  as  large,  as  we  now 
find  them,  by  the  conftant  addition  of  frefh  defcen- 
dants  from  the  lame  original  parent.  As  the  fons  of 
one  common  parent,  and  the  families  derived  from 
thofe  fons,  who  had  confcnted  to  remain  united  toge- 
ther under  the  jurlfdl^llon  of  fuch  parent,  as  long  as 
he  lived,  were  at  liberty  after  his  death  either  to  conti- 
nue in  a  like  union,  or  to  feparate  from  one  another : 
fo  the  fons  of  different  families,  and  their  defcendants 
with  them,  in  confequence  of  fuch  a  hberty  as  this, 
might  join  with  one  another  and  form  larger  bodies,, 
which  did  not  come  originally  from  the  fame  common 
ftock.  Such  unions  may  frequently  have  been  occali- 
oned  by  the  want  of  a  fettlement,  or  by  the  fear  of  un- 
juft  violence.  The  fear  even  of  juft  puniihment  has  un- 
doubtedly fometimes  encreafed  the  multitude  in  a  fo- 
ciety  thus  joined  together :  and  Rome  itfelf  would 
have  begun  from  fmaller  numbers  than  It  did,  if  its 
founder  had  not  opened  an  afylum  to  fcreen  criminals 
from  juftice.  Nay  there  is  fome  reafon  to  believe,  that 
the  firft  fociety  wdilch  we  read  of,  owed  Its  original  to 
fuch  an  occafion  as  this.  "^  The  firft  city,  that  hifiiory 
makes  mention  of,  was  built  by  Cain.   And  if  Cain  does 
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not  fliew  what  motive  led  him  to  this   undertaking, 
when  he  declares  his  apprehenfion,  that  every  one,   who 
found  him,    would  kill  him  ;    yet  we  may  learn  it  with 
fome  degree  of  certainty  from  what  Lamcch  is  record- 
ed to  have  faid  to  his  two  wives.     He  did  not  chufe  to 
be  fliut  up  with  his  brethren,  but   was  defirous  to  live 
at   large  like  the    reft  of  mankind  :   and  to   encourage 
his  wives  not  to  fear,  that  the   crime  of  their  anceftor 
would  be  puniflied  upon  them,  he  clears  himfelf  from 
the  guilt  of  it,   and  afTures  them,  that  there  was  no  dan- 
ger in  leaving  their  prefent  way  of  life,   and  in  trufting 
themfelves    abroad.     This    will   be    the    moft    obvious 
meaning   of  what  he  fays  to  Adah   and  Zillah,    if  we 
render  the  words,   as   they  may  be  rendered — Have   I 
flain  a  man  to  my  wounding,   and  a  young  man  to  my 
hurt?    If  Cain  fhall  be  avenged  feven-fold,   truely  La- 
mech  leventy  and  feven-fold. 
How       VI.  The  condition  of  mankind  is  at  prefent  fome- 
come        thing  different  from  what  it  was  formerly,  when  civil 

members  focieties  firft  began  to  eftablifli  themfelves.     Such  foci- 

of    civil  ° 

focieties.    eties    are  now  pftabliflied    in  almoft  all   parts  of  the 

world,  that  are  inhabited  at  all :   they  are  no  longer  in 

their  firfl  rudiments,    as    they   were    whilft   feperate 

families  were    making   attempts    to   fettle   themfelves, 

and   to   coUecl  a   force  fuflicient  to  repel  injuries,  but 

are  founded  upon  fteady  principles,   and  unite  their  fe- 

veral  members  together  by  firm  and  lafting  ties.     And 

yet   even   in   the    prefent    circumfliances   of   mankind, 

numberlcfs  individuals  Iiave  an  opportunity  of  fetting 

themfelves  free  from  thefe  ties  in  fuch  a  manner,   as  to 

be  at  liberty  either  to  found   new   civil   focieties,   or    to 

unite  tiiemfclves  to  fuch  new  focieties,    as  others  have 

begun. 

It  will   be  neceffirv,    for  the  better  underftandino; 

this  matter,   to  confider  by  v/hat  means   men  naturally 
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become  'members  of  any  particular  nation   or  civil  foci- 
etv;   and  by   what  means,    after    they  are   fo   become 
members  they  may  be  at  liberty  to  feparate  themfelves 
from  it  again.     Civil  focieties  in  general  are  willing  to 
confider  perfons,     who    are    born   amonll    them,     as 
members  of  thofe  focieties  where  they  are  born.     It  is 
plain,  that  they  are  confidered  in  this  light,    becaufe  if 
they  were  looked  upon   as  aliens,  till  they  have   been 
formally  admitted  to  be  members,  they  would,   like  all 
other  aliens,  be  incapable   of    inheriting  immoveable 
goods.     But  then  this  is  matter  of  favour  in  the  fociety  : 
and  perfons   fo   born  feem   to  be    naturally  at  liberty 
either  to  make  ufe  of  this  favour  or  to  refufe  it.     There 
does  not  appear  to   be   any  natural  reafon  why  a   child, 
though  he  is  born  of  parents,    who  belong  to  any  par- 
ticular  nation   or  civil  fociety,    and  is    born  like  wife 
within  the  territories  of  that  nation,  fhould  be  obliged, 
after  he  is  come  to  years  of  difcretion,    to   continue  in 
it.     Pofitive  inftitutions  may  indeed  have   ordered    it 
otherwife  :    but  he  appears  to   be  naturally  at   liberty 
either  to  make  himfelf  a  member  of  that  fociety,   if  it 
will  receive  him,  or  to  join  himfelf  to  any  other,    or  to 
begin  a  new  one  in  any  part  of  the  world   not  yet  in- 
habited.    He  may  indeed  part  with  this  liberty,  after 
he  is  capable  of  thinking    and  of  adling   for  himfelf, 
either  by  exprefs  or  by  tacit   confent.     If   any  exprefs 
ftipulations  for  that  purpofe  pafs  between  him  and  the 
fociety,   in  v/hich  he  was   born,   he  makes   himfelf  a 
member  of  it,   and  is  no  more  at  liberty,   after  fuch  fti- 
pulations,  to  leave  this   fociety,  than   he  is  to  depart 
from  any  other  contrail,    by  which  he  has  bound  him- 
felf.    But    without   any  formal  or  exprefs   ftipulations, 
he    may  unite  himfelf  cffedlually   to    the    fociety,    in 
which  he  is  born,  by  tacit  confent.     After  he  is  arrived 
at  maturity  of  judgn^nt,  if  he  continues  to  make  ufe 


42 


INSTITUTES      OF        B.  IL 

of  the  prote6lion  of  that  fociety,  and  to  pay  it  fuch 
allegiance,  as  it  requires  of  its  members  ;  his  condudl 
muft  neceflarily  be  under ftood  as  an  evidence  on  his 
part,  that  he  is  willing  or  confents  to  be  a  member  of 
it,  and  on  the  part  of  the  fociety,  that  it  confents  to 
receive  him.  Amongft  other  inftances  of  tacit  confent 
we  may  reckon  his  taking  anj  holding  fuch  immove- 
able goods,  as  are  in  the  jurifdiftion  or  general  pro- 
perty of  the  fociety.  As  ^  aliens  cannot  naturally  take 
and  hold  fuch  goods ;  as  it  is  plain,  that  the  iociety  by 
allowing  a  native  to  take  and  hold  them  conliders 
or  however  is  willing  to  confider,  a  native  as  a  mem- 
ber. And  whoever  makes  ufe  of  this  favour  declares 
by  fo  doing  that  he  is  willing  or  confents,  to  be 
conlidered  in  the  fame  light,  in  which  the  fociety  con- 
fidered  him.  And  it  may  be  worth  the  while  to 
obferve,  that  though  he  fliould  afterwards  relinquifli 
his  goods,  or  difpofe  of  them  by  fale  or  by  gift,  he 
does  not  ceafe  to  owe  allegiance  to  the  fociety  :  becaufe 
the  jurifdi<5lion  of  the  fociety  over  him  did  not  arife 
merely  from  the  polTeffion  of  fuch  goods,  but  from 
his  confent  to  be  a  member  of  it,  of  which  confent  his 
fo  taking  and  holding  thefe  goods  was  an  evidence. 

The  only  natural  difference  between  a  native  and  a 
foreigner,  in  refpedt  of  their  becoming  members  of 
any  particular  civil  fociety,  is,  that  the  native  was  cer- 
tainly never  united  to  any  other  fociety ;  whereas  the 
foreigner,  may  pofhbly  have  been  united  to  fome  other, 
before  he  came  to  fettle  within  the  the  territories  of  this. 
The  effect  of  this  doubt,  concerning  the  pofhbility  of  the 
foreigners  being  a  member  of  fome  other  civil  fociety, 
is,  that  he  cannot  become  a  member  of  the  nation,  in 
whofe  territories  he  fettles,  without  fome  exprefs  ftipu- 
lations,  by  which  he  engages  his  allegiance  to  this  na- 

t  B.  I.e.  VI.  §  VI.  ^" 


C.  II.  N  A  T  U  R  A  L     L  A  W. 

tion,   and  is  formally  received  by  it,     If  he  continues 
there  any  time  before  he  makes  thefe  exprefs  ftipula- 
tions,   and  before  he  is  formally  received  as  a  member  ; 
he  is  obliged  to  behave  himfelf  peaceably  and  to  fub- 
mit  to  the  laws   of  the   country ;   becaufe   the   fociety 
would  not  fuffer  him  to  ftay  within  its  territories  upoii 
any  other  terms.     This  peaceable  behaviour  therefore  is 
no  evidence  on  his  part,  that  he  owes  no  allegiance 
any  where  elfe  :  and  the  fociety  by  allowing  him  to  ftay 
within  its  territories,  before  this  point  is  cleared  up,  can- 
not be  underftood  tacitly  to   receive  him  as  a  mem- 
ber.    In  the  mean  time  he  cannot  unite  himfelf  to  the 
fociety  by  taking  and  holding  fuch  land,  as  is  under  its 
jurifdiaion  :  becaufe  as  long  as  he   is  confidered  as  an 
alien,  that  is,  till  he  is  formally  admitted  into  the  fo- 
ciety, he  is  naturally  incapable  of  taking  and  holding 
fuch  land.     Thefe  principles  however  are  not  applicable 
to  foreigners,  who  have  been  brought  by  their  parents 
into  the  territories  of  any  nation,  and  have  fettled  there, 
whilft  they  were  in  their  infancy.     For  at  that  time  of 
life,  they  could  naturally  owe  no  allegiance  elfewhere. 
And  confequently,  if  any  diftindlion  is  made  betv/eeu 
fuch  foreigners  and  natives,  it  muft  be  derived  merely 
from  pofitive  inftitution. 

But  notwithftanding  the  clofe  ties,  by  which,  in  the 
prefent  conftitution  of  civi!  focieties,  men  are  generally 
underftood  to  be  connected  with  thofe  particular  focie- 
ties, of  which  they  are  members  ;  it  is  poffible  for  them 
to  recover  a  natural  right  of  founding  and  eftablifliing 
new  focieties  independent  of  that,  to  which  they  for- 
merly belonged.  Wher^  the  territories  of  a  nation  are 
llnall,  or  where  the  inhabitants  even  of  a  large  territory 
become  very  numerous,  efpecially  if  they  have  not  the 
Ikill  or  the  opportunity  of  fupplying  thcmfelves  with 
neceftaries  by  hufbandry,  or  by  trade  and  by  manufac- 
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tui'cs  ;  It  will  be  for  the  convenience  of  all  parties,  that 
companies   of  adventurers   fhould  be  fent  out  to  feek 
their  fortune.     Sometimes  a  powerful  faction  in  a  ftate 
think  it  for  their  intereft  to  drive  out  their  weaker  an- 
tagonifts.     Sometimes  a  lawlefs  tyranny,  ufurped  over 
the  religious  or  civil  rights  of  the  fubjedts,  leaves  them 
only  the  alternative  either  of  fubmitting  to   oppreffion 
and   cruelty,   or  of  freeing  themfelves  by  a  voluntary 
exile.     Sometimes  by  war  or  other  calamities  a  civil  fo- 
ciety,  which  was  formerly  eftabliflied,  may  be  broken 
in  pieces.     In  any  of  thefe  cafes,  and  in  many  others  of 
the  hke  fort,  which  the  readers  own  imagination,  or  his 
acquaintance  with  the  hiftory  of  mankind  may  fuggeft 
to  him,  there  are  individuals  enough  reAored  to  the 
liberty  or  equality  of  nature  to  begin  new  focieties,   in 
any  part  of  the  world,  where  they  can  gain  a  fettlement, 
and  under  any  form  of  government,  that  is  agreeable  to 
themfelves.     And  as  individuals,  when  they  are  in  thefe 
circumftances,   are  at  hberty  to  found  a  civil  fociety  of 
their  own,   if  they  have  numbers  fiifficient  for  fuch  a 
purpofe  ;   fo  are  they   at   liberty  to  join  themfelves  to 
any  civil  fociety,   which  is  already  eftabliflied,   and  is 
willing  to  receive  them. 
Meml>er!i       VII.  '"  Grotius  Is  inclined  to  think,  that  individuals, 
ciety    not  ^^^^^  ^^^7  ^'^'^  become  members  of  any  particular    civil 
to  leave  it  fociety,  are  at   liberty  to   withdraw  themfelves  from   it 

without 

ronfent  of  at  any  time,  even  without  having  iirft  obtained  the 
the  public,  con  fent  of  that  fociety.  The  principal  or  indeed  the  on- 
ly reafon,  which  he  offers  in  fupport  of  this  opinion,  is, 
that  though  fuch  a  liberty  might  be  inconvenient  to  the 
fociety  in  refpecl"  of  the  members,  which  it  lofes  ;  yet 
this  inconvenience  may  be  balanced  by  the  general  co.n- 
lideration,  that,  if  this  is  the  cafe  in  all  civil  focieties 
Vv'hatro;;ver,  each  in  its  turn  would  be  as  likely  to  gain 
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new  members  from  others,  as  to  lofe  old  members  of 
its  own.  But  the  determination  of  this  queilion  does 
not  depend  upon  prudential  reafons,  which  can  only 
give  occafion  to  pofitive  institutions;  but  upon  fucli 
reafons,  as  are  drawn  from  thofe  mutual  ties,  be- 
tween the  body  politic  and  its  feveral  members,  which 
necelTarily  refult  from  the  nature  of  civil  fociety. 

Grotius  himfclf   makes  fuch    conceffions    upon  this 
head,    as  will  be  luilicient  to  overturn  his  own  opinion. 
In  the  firft  place  he  allows,    that  it  is   inconfiftent  with 
the  nature  of  civil  fociety  for  its   members  to  withdraw 
themfelves  in  great  numbers  at  one  and  the   fame  time. 
For  we  cannot  fuppofe  civil  fociety  to  form  itfelf  upon 
fuch  principles,   as  naturally  tend  to  its  own  deftru£lion  : 
and  confequently  we  cannot  fuppofe  the  nature  of  it  to 
be  fuch,    as  will  allow  the  members  to  withdraw  them- 
felves in  great  numbers  at  once ;   becaufe  fuch  a  liberty 
as  this  tends  to  deftroy  it.   From  this  conceflion  we  may 
reafon  in  the  following  manner.    If  any  one  individual  is 
at  liberty  to   withdraw   himfelf  at  any  time   from  the 
civil  fociety,  of  which  he  is  a  member,  without  having 
firft  obtained  the  confent  of  that  fociety  ;    any  other  in- 
dividual has  the  fame  liberty.     If  any  two  individuals 
may  thus  leave  the  fociety,   whenever  they  pleafe,   any 
other  two  may  leave  it  in  like  m.anner.     And  what  is  na- 
turally lawful   for   any  four  individuals,   mufb  upon  the 
fame  principles  be  equallv  lawful  for  any  four  hundred, 
or  any  four  thoufand,  or  any  other  number  of  them.  We 
cannot  therefore  maintain,   that  a  fingle  member  of  a 
civil  fociety  may  leave  the  fociety,  to  which  he  belongs, 
whenever  he  pleafes  *,    unlefs   we  will  maintain  farther 
that  any  number  of  members  may  leave  it,  at  any  time. 
But  cur  author  allows,   that  it  is  inconfiftent   with^  the 
nature  of  civil  fociety   for   great  numbers  thus  to  with- 
draw themfelves  •,  and  confequently  he  ought  upon  his 
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own  principles  to  allow,  that  it  is  equally  Inconliftent. 
with  the  nature  of  civil  fociety  for  any  fingle  member  to 
leave  it,  till  he  has  firft  obtained  the  confent  of  the  fociety 

Grctius  allows  farther,  that  where  the  fociety  has 
any  particular  intereft  in  keeping  all  its  members  toge- 
ther;  fuppofe  for  inftance,  that  the  public  is  in  debt, 
io  that  the  burden  of  paying  the  debt  will  be  lefs 
felt,  in  proportion  as  there  are  more  perfons  to  bear  a 
part  of  it ;  or  fuppofe,  that  the  ftate  is  engaged  in  a 
war,  or  any  other  undertaking,  the  fuccefs  of  which 
depends  upon  its  numbers ;  no  perfon  can  leave  the 
fociety  conliftently  with  his  obligations  to  it ;  unlefs  he 
has  taken  care  to  fatisfy  the  interefl:,  which  it  has  in  his 
continuing  united  to  it.  Nov/  if  this  is  a  true  principle, 
if  no  mem.ber  of  a  civil  fociety  is  at  hberty  to  withdraw 
himfelf  from  it,  where  the  fociety  has  a  particular  in- 
tereil  in  his  not  withdrav/ing  himfelf;  the  confequence 
is,  that  no  member  can  leave  the  fociety,  till  he  has  firft 
obtaineJ  the  confent  of  the  public  :  unlefs  we  maintain, 
that  each  member  has  naturally  a  right  to  judge  and 
determine  between  himfelf  and  the  public,  how  far  it  is 
interefled  in  his  ftaying  or  withdrawing  himfelf. 

If  each  individual  was  at  liberty  to  leave  the  flate, 
to  w^hich  he  belong?,  whenever  he  pleafes  ;  civil  fociety 
would  be  nothing  but  a  rope  of  fandj  it  would  be  im- 
pollible  f  jr  a  common  good  to  be  eiteclually  promo- 
ted, or  for  a  common  mifchief  to  be  eue<5lually  guarded 
againft.  Every  member  of  the  fociety  would  be  at  li- 
berty either  to  continue  in  it,  and  endeavour  to  advance 
the  general  interef!:,  or  to  leave  it,  in  order  to  advance 
a  feparate  interefl:  of  his  own.  And  in  times  of  public 
diitrcfs,  whoever  could  fhift  for  himfelf  would  be  at  li- 
berty to  do  fo,  though  he  left  the  other  members  of 
the  fociety  to  perifh  for  want  of  his  alBAance.  But  the 
great  end  of  forming  civil  focieties  is  to  promote  a  com- 
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mon  good,  and  to  guard  agalnfr  a  common  mifchief. 
Certainly  therefore  the  nature  of  civil  foclety  can  never 
allow  fuch  a  liberty  as  this  to  its  members  :  becaufe  it 
is  inconfiflent  ^^=ith  the  end,  which  a  civil  focicty  prc- 
pofes  to  itfelf.  Each  particular  member  indeed  propofes 
to  advance  his  own  intereft,  to  obtain  his  own  benefit, 
and  to  guard  himfelf  againft  fuch  dangers,  as  he  would 
be  expofed  to  in  a  flate  of  nature.  But  this  dc{\gn  of 
any  individual,  though  it  is  the  motive,  which  enga- 
ged him  to  join  himfelf  to  the  fociety,  is  not  the  ntea- 
fure  of  the  obligation,  which  he  is  under  towards  it. 
The  other  indivi  luals,  who  are  afTociated  with  him, 
as  each  of  them  had  the  fame  view  for  himfelf,  that 
he  had,  Vv-^ould  not  have  joined  with  him  for  thefe  pur- 
pofes  of  promoting  his  benefit,  and  of  fecuring  him 
from  violence,  unlefs  he  would  confent  to  join  with  / 
them  for  the  like  purpofes,  for  the  purpofes  of  pro- 
moting their  benefit,  and  of  fecuring  them  from  vio- 
lence. So  that  if  each  member  is  confidered  in  his  turn 
as  an  individual  joining  himfelf  to  fociety,  and  the 
other  members  are  confidered  as  the  fociety,  to  which 
he  joins  himfelf;  the  ends  propofed  on  each  part  are 
their  refpeclive  benefit  and  fecurity.  And  as  thefe  are  the 
terms,  upon  which  they  aiTociate  ;  the  very  acl  of  alTo- 
ciating  implies,  that  they  agree  to  thefe  terms,  that  each 
individual  confents  to  join  in  promoting  the  common 
interefl:,  and  in  maintaining  the  common  fecurity  of  tiie 
refl.  The  end  therefore,  which  each  propofes,  is  a  par- 
ticular good  to  himfelf:  but  he  cannot  purfue  this  end 
'by  the  help  of  civil  fociety,  that  iG,  the  fociety  will  not 
receive  him  as  a  member,  upon  any  ether  terms  ;  but 
thofe  of  confenting,  and  confequently  of  obliging  himfelf 
by  fuch  confent,  to  join  with  it  in  promoting  a  general 
good.  Prote(Stion  is  the  end  which  he  propofes ;  and 
as  the  fociety  by  receiving  him  agrees  to  this   endj  it 
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becomes  the  meafure  of  the  focieties  obligation  towards 
him.     Allcgience  is  what  the  fociety  expecl  in  return  v 
and  as  he  by  joining  himfelf  to  it  agrees  to  thefe  terms, 
thev  become  the  meafure  of  liis  obligation  towards  the 
focietv.     But  in  this  mutual  oblis:ation  thus  derived  from 
mutual  confent,    as  in  all  other  contracts,    where  there 
is  no  failure  in  preforming  the  conditions  ftipuiated  on 
one  part,    it  would  be  unjuft  not  to  perform   the    con- 
ditions {lipulated  on  the  other  part  ;    unlefs  the   parties 
contracting  have  releafed  one  another  by  a  like  confent : 
as  long  as  the   fociety  grants  the  proredlion,  which  it 
owes  to  the  individual,  he   cannot  juftly  withdraw   the 
allegiance,  which  he  owes  to  the  fociety  \  unlefs  he  has  ' 
the  confent  of  the  fociety  for  fo  doing. 

There  is  however  ncreafon  for  maintaining  in  the  mean 
time,   that  every  perfon,   who  is  a  member  of  any  civil 
fociety,  mufc  necelTarily  continue  a  member  of  the  fame 
fociety,   unlefs  the  pubhc   exprefsly   confents  to   his  re- 
moval from  it.     Where  an  individual  of  httle  or  no  im- 
portance to  the^ftate  removes,   and  is  neither  ftopped  at 
iirft  nor  reclaimed  afterwards ;  this  may  be  looked  upon 
as  a  tacit  confent ;  the  pubhc  may  be  prefumed  to  agree 
to  what  it  does  not  hinder.     And  thus  far  the  opinion  of 
Grotius  may  be  admitted  to  be   true  j    that   though  a 
iingle  m.ember  of  no  importance  may  thus  remove  in 
times  of  peace  and  fecurity  without  the  exprefs  leave  of 
the  ftate  -,  yet  no  individual  of  great  importance,   nor  a 
great  number  of  individuals,   who  are   made  of  impor- 
tance by  their  numbers,  nor  any  individual  in  times  of 
public  diftrefs,   when  the  fituation  of  affairs  makes  every 
one  of  imoortance,  can  prefume  upon  the  confent  of  the-- 
ftate,   but  in  order  to  juftify  their  removal  they  ought 
to  have  its  exprefs  confent :   not  becaufe  an  inconiidera- 
ble  perfon  in  times   of  peace  and  fecurity  has  any  more 
right  to  w^ithdraw  from  a  fociety  without  its  confent, 
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than  he  would  have  in  times  of  public  danger,  or  than 
an  important  perfon,  or  a  number  of  perfons  of  any 
fort  would  have  at  any  time  j  but  becaufe  the  confent 
of  the  fociety,  though  it  is  not  exprefsly  granted,  may 
be  more  reafonably  prefumed  in  one  cafe,  than  it  can  be 
in  the  other. 

This  obligation  upon  every  individual,  who  is  a 
member  of  any  civil  fociety,  not  to  leave  it  without 
either  the  exprefs  or  the  tacit  confent  of  the  public,  is 
no  exception  to  an  inflance,  juft  now  mentioned,  of  per- 
fons freeing  themfelves  from  lawlefs  tyranny  and  op- 
preffion  by  a  voluntary  exile :  lince  the  withdrawing 
protection  on  the  part  of  the  fociety,  and  much  more 
fuch  iawlefs  tyranny  and  oppreffion,  as  is  not  only  in- 
conliftent  with  the  notion  of  protection,  but  is  directly 
contrary  to  it,  muft  neceflarily  be  looked  upon  as  a  dif- 
charge  from  allegiance  on  the  part  of  its  members.  For 
in  this  contrail  between  the  members  and  the  body, 
as  in  all  other  contracts  of  a  like  fort,  when  one  of  the 
parties  refufe  to  difcharge  their  part  of  the  obligation, 
this  is  natura'lly  a  releafe  to  the  other  party. 

VIII.   A  civil  fociety,  fays  "=  Grotius  has  no  claim   of  How     far 
alleg'ance  upon  its  banifhed  members.      And  certainly  ^'^'^^'^".'^^ 

*->  ^  •'     to    a   civil 

this  muit:   be  true  in  general :   bscaufvi  the  obligations,  fociety    is 
of  protection  on  the  part  of  the  fociety,  and  of  allegi-  j^.^  t-^niih- 
ance  on  the  part  of  its  members,  being  mutual ;  when-  ^^    m.cm- 
ever  the  fociety  judges   the    crimes  of  any  one  of  its 
members  to  br-fuch  as  will  difcharge  it  from  a(fordine 
him  prote(ftion  any  longer,  and  will  juftify  it  in  forcing 
liim  to   leave  it,    the   natural  confequencc  of  its   with- 
drawing  protetStion    is,    that    fuch    member     will    be 
difcharged  from  all  claims  of  allegiance,   v/hich  the  fo- 
ciety had  upon  him.     We  might  as  reafonably  maintain 
on  the  one  hand,  that  the  public  owes  proteilion  to  the 
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individual,  when  he  has  withdrawn  his  allegiance,  as  on 
the  other  hand,  that  the  individual  owes  allegiance  to 
the  public,  when  it  has  withdrawn  its  proteclion.  All 
that  can  be  faid  to  make  thefe  two  cafes  appear  dif- 
ferent is,  that  if  the  individual  is  banifhed  for  any 
crimes  committed  by  him,  the  public  has  a  juft  caufe 
for  putting  him  out  of  its  protection  ;  whereas,  if  he 
has  left  the  fociety  without  its  confent,  he  has  not 
juftly  withdrawn  his  allegiance.  But  this  difference  is 
not  at  all  material  to  the  point  in  queftion.  If  indeed 
we  maintained,  that  where  protection  is  withdrawn 
by  the  fociety,  allegiance  may  be  withdraw^n  by  the 
member  in  the  way  of  reprifal ;  it  might  be  fomething 
to  the  purpofe  to  urge,  that  in  the  cafe  of  banilliment 
the  ftate  has  a  juft  caufe  for  putting  the  member  out  of 
its  protection  :  becaufe  then  it  would  follow,  that  where 
the  fociety  has  done  no  v/rong  to  the  individual  by 
banifhing  him,  he  could  not  juftly  make  the  reprifal  of 
withdrawing  his  allegiance.  But  this  is  not  the  way,  in 
which  his  obligation  to  allegiance  ceafes  :  it  ceafes  of 
natural  confequence  :  his  right  to  protection  and  his 
obligation  to  allegiance  correfpond  to  one  another  ;  and 
when  he  lofes  the  right,  whether  juftly  or  unjuftly,  the 
correfpondent  obligation  is  at  end.  Plowever,  the  opinion 
of  Grotius  upon  this  head,  though  it  is  true  in  general, 
ought  to  be  fo  explained  as  to  admit  of  its  natural  limi- 
tations. A  member  of  civil  fociety  is  commonly  faid  to 
be  banifhed,  when  he  is  compelled  to  leave  that  part  of 
the  focieties  territories,  in  which  he  was  fettled  and  had 
made  all  his  connections  before,  and  to  remove  to  fome 
diftant  and  perhaps  inconvenient  part  of  them.  Such  a 
removal  as  this,  though  we  ufually  call  it  baniuiment, 
is  not  properly  a  banilhment  from  the  fociety,  bat  only 
from  his  own  habitation  :  he  ftill  continues  Vv^ithin  the 
terntories,    and   confequently  is   ftill  fubjeCt  to  the  civil 
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jurifdI<n:Ion  of  the  fociety.     So  likewife  we  call  the  tem- 
porary removal  of  a  man  from  under  the  prote^Ion  of 
that  fociety,  of  which  he  is  a  member,    by  the  name  of 
banifhment.    He  is  faid  to  be  baniflied,  if  he  is  compell- 
ed to  leave  the  territories  for  ['ivcn  or  for    ten    years. 
In  the  mean   time  the  prote6lion   of  the  fociety  is  fuf- 
pended,  and  of  confequence  his  allegiance  mud  be  fuf^ 
pended  with  it.    But  then  at  the  expiration  of  the   time, 
his  own  ftate  will  have  the  lame  claim  of  fubje^lion  up- 
on him,  that  it  would  have  had  if  he  had  never  been 
banifhed :   becaufe  as  fuch  a  banifliment   is  not  a   final 
excifion  of  him  ;    the  nature  of  it  fliews,  that   the  ftate 
intended  to  receive  him  under  its  protection  again,    and 
to  reclaim  his  allegiance.     But  where  the  banifhment  is 
not  limited  to  any  particular  time  :   or  where  it  appears 
from  the  begining  to  be  a  final  excifion  of  the  mem- 
ber ;   the  regard,    which  he  may  (hew   to  the  authority 
of  fuch  fociety,    after  he  has  left   it,   is  merely  volun- 
tary ;    the   hopes  of  being  recalled   may  lead  him,    but 
the  nature  of  civil  fociety  will   never   oblige  him,   to 
pay  it. 
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CHAPTER    in. 

Of  civil  Power. 

I.  Civil  power  is  legijlative  or  executive.  II.  Origin  of 
civil  power.  III.  Legijlative  power  implies  a  power  of 
altering  and  repealing  laws,  IV.  Legijlative  power  im- 
plies a  power  ojenaBitig  penalties.  V.  Legijlative  power 
implies  a  poiver  of  taxing  the  fubjcBs.  VI.  Executive 
power  is  either  external  or  internal  or  mixed.  VII.  ju- 
dicial power^  is  J  internal  executive  power.  VIII.  Exter- 
nal executive  power  is  military  power.  IX.  Appoint- 
ment of  rnagif  rates  is  mixed  executive  poiver,  X  Pre- 
rogative what.  XL  Civil  and  military  power  how  dif- 
tinguijhed, 

^'^1^   I.  TF  \ve   attend  to  the  motives,  which  lead  men  to 
power     13  I 

iegiflative  JL  unite  into  civil  focieties,  they  will  help  to  give  us 
fome  infight  into  the  nature  of  civil  power,  that  is,  to 
inform  us  what  fort  of  power  naturally  arifes  out  of 
fuch  an  union.  As  men  are  originally  led  to  unite 
themfelves  into  diftincl  civil  focieties,  with  a  view  of 
having  their  feveral  rights  and  duties  afcertained  by 
a  joint  or  common  underilanding,  and  v/ith  a  view 
hkewife  of  forming  a  joint  or  common  force,  fo  as  to 
act  with  it  for  their  fecurity  ;  we  cannot  fuppofe  them 
to  have  united  together,  without  defigning  at  the 
fame  time  to  eftabhlli  fuch  powers,  as  would  be  necef- 
farv  for  obtaining  thefe  purpofes,  which  they  had  in 
view.  The  natural  confequence  therefore  of  mens  for- 
mino-  a  civil  fociety  is  the  cftablilhment  of  a  power,  in 
fuch  fociety,  to  fettle  or  afcertain,  by  its  joint  or  com- 
mon underilanding,  the  feveral  rights  and  duties  of 
thofe,  who  are  members  of  it,  and  of  a  power  likewife 
to  a£t  with  its  joint  or  common  force  for  their    defence 


or    execu- 
tive. 
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and  fecurlty.  The  former  of  thefe  is  r  led  the  leglfla- 
tive,  the  latter  is  called  the  executive  p.^wer.  No  other 
powers  belides  thefe  are  requifite  for  obtaining  the  ends, 
which  mankind  prcpofe  to  themfelves  in  forming  civil 
focieties  ;  no  other  powers  therefore  belides  ifhefe  are  ne- 
ceflary  for  governing  fuch  focieties  :  and  confcqucntly 
civil  power,  which  we  have  defined  to^be  the  power,  that 
governs  a  civil  fociety,  conlills  of  thefe  two  branches 
and  of  thefe  onlv. 

II.  After  what  has  been  t  faid,  it  will  be  necdlefs  to  origin 
(lop  here  and  enquire  from  whence  civil  power  is  de-  «f  civil 
rived.  For  lince  this  power,  in  both  its  branches,  na- 
turally arifes  from  the  eftablifhment  of  civil  fociety, 
the  fame  confent  or  agreement  of  mankind,  by  which 
they  form  themfelves  into  din:in<Sl:  focieties,  muft  ne^ 
celTarily  be  the  principle,  from  whence  civil  power  is 
derived. 

III.  The  legiilative  power,   as  It  is  here  defined,    Im-      *  ^  t 
plies  a  power  not  only  of  making   laws,  but   of  altering  tivepower 
and    repealing   them.       As    the    circumftances    either  powt'/  Jf 
of  the  ftate  itfelf  or   of  the  feveral  individuals,  which  a'terinc: 
compofe  it,   are  changed,  fuch  claims  and  fuch  duties,  pealing 
as  might  once  be  beneficial,    may  become  ufelefs,  bur- 
denfome,  or  even  hurtful.     If  therefore  the  legiflatlve 
power  could  not  change  the   rules,   which  it  prcfcribes, 
fo  as  to  fuit  them   to  the  circumftances    of  the  body 
politic,  and  of  the  members  of  that  body  ;  it  could  not 
anfwer  the  'purpofes,   for  which  it  was  eftablilhed  ;   it 
could  not  at  all  times  fettle  their  claims  and  their  duties 
in  fuch  a  manner,  as  is  moft  conducive  to  tlie  good  of 
the  whole,  and  of  the  feveral  individuals,   which  make 
up  that  whole. 


jB.  II.  C.  II. 
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laws. 
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l^eglifla-  IV.  The  legiflative  power  implies  farther  a  power  of 
implies  a  eftabliiliing  laws  in  fuch  a  manner,  as  to  make  them 
power    of  efFe£lual ;   that  is  in  fuch  a  manner  as  to  fecure  the  ob- 

enadting; 

penalties,    fervance  of  them.     For  it  would  anfwer  no  purpofe  at 
all  to  fhew  men  what  their  duty  is,   if  they  were  after- 
wards to   be  left  at   liberty  either   to  difcharge  or  neg- 
le<5t  it,  at  their  own  difcretion,   without  apprehending 
any  particular  inconvenience  to  themfelves   from  not 
complying  with  the  rules,   which   the  common   under- 
ftanding  of  the  fociety  has  enjoined.     It  is  poffible  in- 
deed,  that  in  fome  inllances  the  fhare,   which  any  indi- 
vidual   might    promife    himfelf  in    the    general   good, 
would  lead  him  to   comply  with  thofe   laws,  which  he 
fees  will  be  productive  of  fuch  a  good.     It   is  poffible 
too,    that  in  fome  inllances,  where  he  either  did  not  fee 
the  general  ufefulnefs   of  lavv's,   or  did  not  apprehend, 
that  he  fliould   have  any  fhare   in  the   general   good, 
which  they  produce,  he  might   be  willing  to   comply 
with  them,  out  of  a  proper  regard  and  deference  to  the 
public   underflanding  ;  efpecially  if  he   found   no  par- 
ticular inconvenience   to  himfelf  from  fuch  compliance. 
But  even  where  the  laws  made  by  the  public  are  con- 
ducive to   a   general  good,  in    which   the  feveral  indi- 
viduals  will  probably  have  a  fliare  -,  .many  are  fo  felfifh> 
as  not  to  be  fatisfied  with  fuch  a   remote  and  feeming- 
ly  fmall   advantage,    and    are   defirous   of  grafping   at 
what  they  think  will  be   of  greater  and  more   immedi- 
ate benefit  to  themfelves ;   however  inconliftent  it  may 
be  with  the  benefit   of  the   public.     Even   where   men 
would   feel  no   particular   inconvenience  from  comply- 
ing with  the   laws,  which  the  common   underftanding 
has  thought  fit  to  eftablifli ;   many,  are  fo  conceited  and 
l-)€tulant,   that  inftead  of  obeying  a  law,  becaufe  it  has 
been   eftablifhed   by  the  common  underftanding,    they 
would  look  upon  this   as  a  rt^afon,    why  they  fliould 
difobt-y  it,   as  far  as  they  fafely  can. 
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Something  farther  therefore  is  neceliary  to  fecure 
the  obfervance  of  fuch  rules,  as  the  legifi^.tive  power 
e ft abli flies,  befides  the  mere  eflabhiliment  of  them ; 
efpecially  fince  the  advancement  of  the  general  good 
will  frequently  require  not  only  fuch  laws  to  be  made, 
as  will  be  productive  of  more  benefit  to  each  individual, 
than  he  could  obtain  without  obferving  them,  or  fuch 
as  all  may  obferve  without  any  inconvenience  to  them- 
felves  •,  but  fuch  likewife,  as  may  cut  off  many  indivi- 
duals from  fome  private  benefit,  which  they  might 
otherwife  have  obtained,  in  order  to  advance  the  greater 
benefit  of  other  individuals  and  of  the  public  in  general. 
One  method  therefore  of  fecuring  the  obfervance 
of  laws  is  to  eftablifli  them  under  fome  penixky ; 
th©  view  of  which  may  check  the  petulance  of  thofe, 
who  would  other  wife  have  tranfgrefled  them  without 
any  reafon  at  all,  and  may  give  a  proper  turn  to  the  fel- 
fillmefs  of  thofe,  who  would  otherwife  have  tranfgrefled 
them  upon  reafons  of  private  interefi:.  Whether  this  is 
the  only  method  or  not,   fliall  be  confidered  hereafter. 

We  may  take  this  matter  frill  higher.  All  mankind 
in  the  liberty  of  nature  have  a  promifcuous  right  of  pu- 
nifliing  criminal  adlions.  But  thofe,  who  are  united  in 
a  civil  fociety,  have  agreed  to  put  themfelves  under  the 
condu<ft  of  the  common  undcrftanding,  to  have  their 
duties  regulated,  and  their  rights  adjusted  by  the  legifla- 
tive  power  of  that  fociety.  And  as  this  power,  when  it 
makes  laws,  regulates  the  duty  of  the  feveral  indivi- 
duals, by  declaring  what  actions  appear  to  the  conmion 
underfi:anding  to  be  contrary  to  their  duty,  and  are  to 
be  treated  as  crimes;  fo  the  fame  power,  when  it  enacts 
penalties,  adjufts  the  right  of  punilliing  fuch  crimes,  by 
declaring  or  appointing  what  punifhment  is  to  ^c  in- 
fliCled  on  thefe,  who  are  guilty  of  them.  So  that  the 
-power  of  making  laws  and     ena^lting  penalties  is  only 
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one  and  the  fame  power  exerting   itfelf  upon   different 
objecSts  :  in  making  the  law  it  exerts  itfeL^  in  afcertainir^g 
the  rules  of  duty  •,  in  enacting  the  penalty  it  exerts  it- 
felf in  adjuring  the  right  of  puniOiment. 
Leglfla-       V.    As  it  belongs  to  the  legiflative  power  of  a   civil 
impWes^*^r  ^^^*'^^y  ^o  ^-iiredl  the  feveral  members   of  it    what    they 
power   of  are  to  do  for  the  common  good  ;    fo  it  belongs   to  the 
fubjeds.      f^rne  power  to    direct  them  iikewife  what   they  are    to 
give  for  this  purpofe  ;   that  is,  the  power  of  railing  mo- 
ney to  anfwer  the  expences,  which  the  fociety  mull:  make 
in  its  political  capacity,  or  in  purfuing  the  ends,  for  which 
it  was  formed,   is  a  branch  of  the  legiflative  power. 

The  payment  of  fiich  money,   as  thefe  purpofes  re- 
quire, is  an  obligation,  which  each  individual  lays  him- 
felf  under,  when  he   becomes  a  member  of  civil  fociety. 
He  tacitly  agrees,  by  this  adt   of  becoming  a   member, 
to  contribute  his  endeavours  towards  advancinir  and  fe- 
curing  the  general  good.     And  fince  the  general  good  of 
the  fociety   cannot  be  advanced  and  fecured,  nor   even 
the  fociety  itfelf  be  kept  together,   without  a  public  re- 
venue, this  agreement  binds   him  to  pay  his  fliare  to- 
wards fuc  ha    revenue.     This  then  is  a  duty  of  every  in- 
dividual, who  is  a  member  of   civil  fociety.     And  con- 
iequently  it  belongs  to  the  legiflative   power    to  fettle 
what  fhare  each  is  to  pay  :  becaufe  itbelongs  to  the   le- 
giflative power  to  adjuft  and  afcertain  the  duties  of  each. 
This  right  of  the  legiflative  power  over  the  property 
of  the  fubjedts  is  not   a  right  to  take  the  whole,  or  in- 
deed any  part  of  it,    from  them  caufelefsly  and  arbitra- 
rily.    The  prefervation  of  each  mans  property  is  one  of 
the  ends,  which  he  propofed  to  himfelf  in  entering  into 
civil  ibciety.     But  it  is  abfurd  to  fuppofe,  that  he  would 
give  up  the  whole  of  his  property  for  the  fike  of  pre- 
fer\'ing  it.     And  the  right,  which  the  fociety  has,  either 
over  his  perfon  or  over    his  property,  is  to  be  meafure4 
by  what  he   may  reafonably  be   prefumed   willing   to 
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give  up  for  the  fake  of  obtaining  thofe  ends,  which  he 
propofed  to  himfelf  in  becoming  a  member  of  fuch  i'o- 
ciety.  It  is  indeed  reafonable  to  prefume,  that  each  in- 
dividual would  be  willing  to  give  up  a  part  of  his  pro- 
perty for  the  fake  of  enjoying  the  reft  in  peace  and  fe- 
curity.  It  is  therefore  the  bufmefs  of  the  legiflative 
power  to  coniider  and  to  dire6t  what  part  of  each  man's 
property  it  is  worth  to  have  the  reft  fecured  to  him. 
Now  the  fecurity,  which  he  has  in  vievr,  depends  upon 
the  prefervation  and  welfare  of  the  public.  And  for  this 
reafon  the  legiflative  power,  In  fettHng  what  each  per- 
fon  is  to  pay,  fhould  confider  how  much  of  each  per- 
fons  property  it  would  be  worth  to  him  to  preferve  the 
ftate  and  advance  its  welfare  :  becaufe  whatever  ap- 
pears to  the  common  underftanding  to  be  neceflary  for 
thefe  purpofes,  is  what  every  perfon  who  belongs 
to  the  ftate,  i^  naturally  prefumed  to  be  willing  to 
part  with.  Upon  this  account  the  burden  of  thofe 
payments,  which  are  called  taxes,  or  duties  and  cuf- 
toms  upon  goods  both  moveable  and  immoveable, 
ought  to  be  proportioned,  as  near  as  may  be,  to  the  va- 
lue of  each  perfons  property  :  becaufe  the  more  a  man's 
property  is  worth,  the  more  he  is  naturally  willing  to 
pay  for  the  fecurity  of  it.  From  hence  wc  may  fee  the 
reafon,  why  thefe  payments  are  naturally  made  higher 
in  times  of  public  danger,  than  in  times  of  peace  and 
quiet :  the  more  a  man's  property  is  expofed  to  danger, 
and  the  more  expence  the  fociety  is  at  in  defending  and 
fecurmg  it ;  the  rnore  he  is  reafonably  bound  to  pay 
for  having  it  fecured. 

It  might  perhaps  be  of  public  benefit,  if  the  (late 
could  get  pofTefHon  of  a  private  man's  lands.  The 
fociety  may  want  them  for  enlarging  their  roads,  for 
eredling  fortifications,  or  other  public  works  of  general 
utility.     The  principles  here  laid  down  will  (hew  iis^,  that 
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the  right,  which  the  legiflative  power  has  in  the  pro- 
perty of  individuals,  will  not  juftify  the  taking  fuch  a 
man's  lands  from  him,  without  making  him  amends. 
Such  a  tribute  as  this  w^ould  not  be  a  tax,  which  all  the 
members  pay  in  proportion  to  their  property ;  it  would 
be  a  payment  exacted  of  one  man  for  the  benefit  of  the 
whole,  and  would  therefore  be  contrary  to  the  nature 
of  civil  fociety,  which  requires,  that  the  burden  of  all 
fuch  public  payments  fliould  be  borne  by  the  feveral 
members,  in  proportion  to  the  intereft,  which  their  pro- 
perty gives  them  in  the  general  utility.  But  though  the 
public  fliould  force  him.  to  give  up  his  land,  the  burden  is 
borne  by  ail  the  members,  if  amends  is  made  to  him  for  it. 
Some  taxes  or  duties  are  paid  indeed  rather  for  the 
fecurity  of  a  man's  psrfon,  or  for  the  quiet  enjoyment  of 
fome  perfonal  conveniences,  than  for  the  fecurity  of  his 
property :  fuch  are  poll-taxes,  duties  upon  marriages, 
and  many  others  of  the  like  fort.  But  the  fame  princi- 
ples, with  very  little  variation,  are  applicable  to  thefe 
payments.  They  are  a  part  of  a  man's  property,  which 
he  is  prefumed  to  be  willing  to  give  to  the  fociety,  for 
the  defence  of  his  perfon,  and  for  the  quiet  enjoyment 
of  thefe  perfonal  conveniences.  The  chief  difference  be- 
tween thefe  taxes  and  others  is,  that  fince  fuch  advanta- 
ges as  thefe  are  of  equal  value  to  all,  the  tax,  which 
each  pays  to  the  public  for  fecuring  them,  may  reafon- 
ably  be  an  equal  one  :  whilll:  other  taxes,  which  are 
paid  for  the  fecurity  of  each  perfon's  property,  follow 
the  value  of  that  property,  or  are  proportionable  to  the 
worth  of  it. 
Executive        ^^I-  Tii^  natural  ufe  of  the  joint  ftrength,   which  a 

power   IS    ^[y[\  fociety  forms,   is  either  to   prcferve  the  rifrhts  and 
c-ither  in-  -^  '  ^  ,     .  . 

ternal  or    enforce  the  duties  of  the  members  of  fuch  lociety,  in  re- 

nr^m'r!.H     fpccl  of  ouc  another,   and  of  the  public  ;   or  elfe  to  pro- 

tcCi  the  whole  and  the  feveral  parts  of  it  againft  fuch 
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injuries,  as  other  civil  focietles,  or  other  individuals, 
who  ftill  continue  in  a  (late  of  nature,  or  who  are  mem- 
bers of  other  civil  focieties,  might  do  them  ;  to  prevent 
fuch  injuries  from  proceeding,  where  they  are  begun ; 
or  to  procure  reparation,  and  inflidt  punifliment,  where 
they  are  completed. 

Now  the  executive  power  is  a  power  of  a(Si:ing  with 
this  joint  ftrength,  in  order  to  obtain  the  purpofes,  for 
which  fuch  ilrength  was  formed.  And  confequently  the 
executive  power  is  either  Internal  or  external.  We  may 
call  it  internal,  when  it  is  exercifed  upon  objecSls  within, 
the  fociety ;  when  it  is  employed  in  fecuring  the  rights 
cfr  enforcing  the  duties  of  the  feveral  members,  in  refpe6l 
either  of  one  another  or  of  the  fociety  itfelf.  And  we 
may  call  it  external  executive  power,  when  it  is  exerci- 
fed upon  obje6ls  out  of  the  fociety  ;  when  it  is  employed 
in  protecting  either  the  body  or  the  feveral  members  of 
it  againft  external  injuries,  in  preventing  fuch  injuries 
from  being  done,  or  in  procuring  reparation  or  in 
inflidling  puniihment  for  them,  after  they  are  done. 
The fe  two  branches  of  the  executive  power  may,  if  we 
like  thefe  nam.es  better,  be  called  civil  and  military.  Civil 
executive  power  is  a  name,  which  will  very  well  exprefs 
all,  that  is  meant  by  internal  executive  power.  And  the 
only  objection,  againfl  caUing  external  executive  power 
by  the  name  of  military  executive  power,  is,  that  fome- 
thlng  more  is  Included  in  this  branch  of  power  befides 
what  is  flrlclly  called  military. 

VII.  Judicial  power  is  the  Internal  or  civil  branch  of    Lijidal 
executive  power  exerting  itfelf    under  fuch  checks  and  P"wer  h 

internal 

controls,  as  the  legiflative  power  has  fubje<Sled  it  to,  in  executive 
order  to  prevent  its  deviating   from   the  purpofes,   for  P"^^'^^* 
which   it  was  formed.     A  legiflative   power  without  an 
e:xecutive  one  would  be   of  no   great  ufe.     It  might  in- 
deed afccrtain  the  rights  and  determine  the  duties  of 
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the  fubjects  •,  but  unlefs  the  common  ftrength  of  the  fo- 
ciety  comes  in  to  its  alilftance,  that  is,  unlefs  the  exe- 
cutive  power  interpofes  to  fupport  thofe  rights  and  to 
enforce  thofe  duties,  the  laws  might  fail  of  obtaining 
their  effect ;  it  would  depend  upon  the  virtue  or  upon  the 
humour  of  the  fubjects,  whether  they  fliould  obtain  it 
or  not.  On  the  other  hand  an  internal  executive  power, 
which  is  under  no  checks  or  controls  from  the  legifla- 
tive,  would  be  more  dangerous  than  ufeful :  it  muft  be 
either  a  brute  force  uninformed  and  unguided  by  any 
intelligent  principle,  or  elfe  a  difcretionary  power  in  the 
hands  of  them,  who  are  entrufted  with  the  manage- 
ment of  it.  In  the  former  cafe  the  wrong  or  the  right 
application  of  it  would  be  merely  accidental ;  and  in  the 
latter  cafe  it  would  probably  be  oftener  made  ufe  of  as 
an  inftrument  of  private  intereft  and  undue  favour,  of 
avarice  or  opprefTion,  of  revenge  or  cruelty,  than  as  the 
means  of  doing  juftice  to  the  public  and  to  the  feveral 
members  of  it. 

But  in  matters  of  internal  jurifdielion  the  executive 
power  will  plainly  appear  to  be  fuch  an  one,  as  is  cal- 
culated to  anfvver  its  proper  purpofes  •,  if  we  conlider  it 
as  a<5ling  in  this  inftance  under  the  direction  and  con- 
duct of  the  legiflative.  Now  as  the  legiflative  power 
adjufts  and  fettles  the  rights  of  the  feveral  members  of 
a  civil  fociety,  it  naturally  belongs  to  this  power  to  de- 
termine, how  far,  and  upon  what  occallons,  they  fliall 
have  a  right  to  the  interpolition  of  the  common  force^, 
that  is,  it  naturally  belongs  to  this  power  to  direct  the 
vSc  and  extent  of  the  internal  executive  power.  EfFec-' 
tual  care  will  be  taken  about  the  due  ufe  of  this  com-^ 
mon  force,  if  provihon  is  made,  that  it  fhall  not  be 
put  in  motion  in  criminal  matters,  unlefs  the  fa6t  to 
be  puniflied  is  firft  made  evident  in  the  eye  of  the 
law,  that  is,  in  the  judgment  of  the  pubhc  underftand- 
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ing  fpeaklng  by  the  law  ;  and  iinlefs  the  hSi,  when  fo 
made  evident,  is  fuch  an  one  as  the  law  has  declared  to 
be  punifhable  :  and  if  a  farther  provliion  is  made,  that, 
'  after  the  fa<Sl  is  clear,  and  the  legal  guilt  of  it  is  appa- 
rent, no  other  ule  fliall  be  made  of  this  common  force, 
bcfides  what  the  law  allows,  that  is,  that  no  other 
punifhment  fliall  be  inflidled,  but  what  the  law  has  pre- 
fcribed.  The  like  care  is  taken,  if  a  like  provilion  is 
made,  in  matters  of  claim  for  reftitution  or  damages 
done ;  if  the  law  does  not  allow  the  claimant  to  have 
any  affiftance  from  the  common  force,  till  his  right  is 
made  evident  in  the  fame  manner ;  and  then  allows 
him  no  farther  affiftance  from  it,  than  what  the  law  has 
determined  to  be  fufficient  to  enforce  his  claim,  or  to 
obtain  fatisfadiion. 

We  may  obferve  here,  that  the  judicial  power  is  di- 
vided into  two  branches  ;  one  is  called  civil  judicature, 
and  the  other  criminal  or  penal  judicature.  The  former 
afls  with  the  common  or  joint  force  of  the  fociety  to 
obtain  reftitution  of  what  is  unjuftly  witholden,  or 
reparation  for  damages  done.  The  latter  adls  in  like 
manner  to  inflicSt  punifliment  for  the  guilt  of  crimes  com- 
mitted. 

The  name  of  judicial  power,  vdiich  belongs  to  this 
power  in  both  thefe  branches,  has  probably  been  what 
leads  many  writers  upon  this  fubjedl  to  diftinguifh  it 
from  executive  power.  Having  determined  the  notion 
of  executive  power  to  conlift  in  a  power  of  ufing  and 
applying  the  joint  force  of  a  civil  fociety,  they  do  not 
immediately  fee,  how  it  could  ever  be  called  by  the  narne 
of  judicature  ;  iince  judicature  implies  an  acl  of  the 
common  or  public  underftanding,  and  not  a  mere  ex- 
ercife  of  the  common  force.  In  the  mean  time  they 
are  aware,  that  judicature  and  legiilation  are  different 
things,  that  the  former  is  the  application  of  fuch  laws, 

I 


(52  INSTITUTES      OF  B.  II- 

as  are  derived  from  the  authority  of  the  latter.  And 
thus,  as  they  diftinguifli  the  judicial  from  the  executive 
power  oil  the  one  hand,  fo  they  diftinguifli  it  likewife 
from  the  legiflative  power  on  the  other  hand.  The  con- 
fequence  of  which  has  been,  that  they  confider  the  civil 
power  as  conhfting  of  thefe  three  feveral  parts,  legiflative 
judicial,  and  executive.  Whereas  in  fact  the  province  of 
judicial  power  is  plainly  to  direcl  and  apply,  to  a<5luate 
or  reftrain,  the  public  force  of  the  fociety  ;  and  in  this 
view  it  can  be  nothing  elfe  but  a  branch  of  the  executive 
power.  All  the  formalities,  which  preceed  this  ap- 
plication of  the  public  force,  are  fo  many  checks 
and  controls,  which  the  legiflative  has  fixed,  to  prevent 
an  undue  application  of  it.  Courts  of  judicature  are  the 
means,  by  which  the  legiflative  controls  the  the  executive. 
Their  proceedings  are  fettled  by  the  diredtion  of  the 
legiflative  ;  and  the  executive  a6ls  under  their  direction. 
The  name  of  that  power,  which  fuch  courts  exercife, 
regards  them  indeed  as  the  inflruments  of  the  legifla- 
tive, rather  than  as  the  principal  agents  of  the  execu- 
tive *,  as  checks  of  the  common  underftanding  upon  the 
common  force,  rather  than  as  the  fprings,  which  put 
that  force  in  motion,  and  direct  its  application.  But 
in  whatever  light  the  judicial  power  njight  be  con- 
fidered  by  them,  who  gave  it  this  name  ;  its  efficacy 
and  the  ufe,  that  it  is  of  to  civil  fociety,  arife  from  its 
being  executive  in  its  nature.  Courts  of  judicature  might 
meet,  might  hear  caufes,  and  might  give  fentence  upon 
them,  as  the  lav.'-s  direcl"  ;  but  thefe  fentences  would 
be  nothing,  they  could  neither  redreis  injuries  nor  in- 
fUcipuniQiment,  if  fuch  courts  had  not  either  an  origi- 
nal or  a  delegated  power  of  ailing  with  the  joint  force  of 
the  fociety  to  put  their  fentence  in  execution. 
External        VIII.  The  fecond  branch  of  executive  power,  which 

executive     .  „     ,  ,  .  -r  ti 

powsi-  or    IS  called  external  executive  power,    or  may,  it  we  like 

military     ^.j-.^  name  better,  be  called  military  power,  is  the  power 
power.  .    . 

of  a<Sling  with  the  common  ftrength  or  joint  force  fo 
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the  fociety  to    guard  againfl:  fuch  injuries,   as  threaten 
it   from  without  ;  to   obtain   amends  for   the   damages 
arifmg  from  fuch  injuries  ;  or  to  infli£l  punilhment  up- 
on the  authors  and  abettors  of  them.      The  force  of  the 
fociety,  as  it  is  imployed    upon  thefe  objetSls,  is  called 
its  military  force.      And  the  only  objection  againil  calling 
this  whole  branch  of  the  executive  power  by  the  fame 
name  is,  what  has  been  "  hinted  already,  that  this  exter- 
nal branch  of  executive  power,  or  rather   the  pcrfons 
vefted  with  it,  are  employed,  not  only  in  the  a£lual  ufe 
of  the  common  force,  but  in  regulating,    abating,    or 
flopping  it.     Thus  if  the  fociety  is  attacked  or  any  of 
its  rights   are  infringed  by  foreign   enemies  j  it  is   the 
ufual  province  of  them,  who  are  veiled  with  this  power, 
not  only  to  make  war  upon  fuch  enemies,  but  likewife, 
as  the  circumftances  of  the  cafe  may  require,  to  fufpend 
the  war  by  a  truce,    or  to  end  it  by  a  peace.     Nor  is  this 
ufually  the  whole  of  their  province.      As  a  civil  fociety 
may  be  attacked  by  more  or  by  ftrongcr  enemies,    than 
it  can  conveniently,  or  perhaps  than  it  can  at  all,  defend 
itfelfagainft  by  its  own  flrength ;   there  is  frequent  oc- 
cafion  to  call  in  the  affiftance  of  others  to  help  it.     And 
becaufe  the  procuring  and   engaging  fuch  affiftance,    as 
well  as  the  adlual  ufe  of  it,  when  procured  is  ufually  con- 
fidered  as  an  act  of  the  common  force  ;  this  is  looked  up- 
on as  a  part  of  external  executive  power.  Farther  ftill ;  as 
this  power  afts  with  the  common  force  of  the  fociety  a- 
gainft  its  foreign  enemies,  where  thofe  enemies  infringe  its 
rights,   and  likewife  ftops  or  fufpends  its  action,  where 
the  purpofes  of  uiing  it  are  anfwered,    or  are  likely  to  be 
anfwered  -,   the  power  of  adjufting  the  rights  of  the  fo- 
ciety in  refpecl  of  foreigners  is  commonly  conne^ed  with 
external  executive  power,  and  is  confidered  as  a  part  of 
it.     Hence  it  is,  that,  when  we  are  fpeaking  of  external 

«  §  VI. 
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executive  power,  we  are  fuppofed  to  include  under  that 
head,  not  only  what  is  properly  called  military  power,  but 
the  power  likewife  of  making  war  or  peace,  the  power 
of  engaging  in  alliances  for  an  encreafe  of  ftrengtb^ 
either  to  carry  on  war  or  to  fecure  peace,  the  power 
of  entering  into  treaties,  and  of  making  leagues  to  re- 
liore  peace,  where  there  has  been  a  war,  and  the  power 
of  adjufling  the  rights  of  a  nation  in  refpeft  of  navigation, 
trade,  &c.  by  conventions  or  agreements. 

However,  though  thefe  feveral  powers  are    ufually 
connected  with    external    executive    power    by    being 
lodged  in  the  fame  hands,  they  are  not  naturally  effen- 
tial  parts  of  it.     Thefe  feveral  powers  are  rather  a£l:s  of 
the  common  underftanding,  than  of  the  common  force; 
and  therefore  feem,   in  their  own  nature,  to  be    parts 
rather  of  the  legiflative    than    the    executive   power. 
But  where  the  legiflative  and  the   executive  power  are 
lodged  in  different  hands,   and  efpecially  in  thofe  civil 
focieties,  where  the  former  of  thefe  powers  refldes   in 
tlie  whole  body,  or  in   a   conllderable  number  of  re- 
prefcntatives  *,  the  ufual  pradlice  is  to  allow  fome   de- 
gree of  difcretionary  power  in  refpect  of  war  or  peace 
to  him  or  to  them,  who  are  entrufted  with  the  right  of 
putting  the  military  force  in  motion  ;  efpecially  in  thofe 
inftances  where  the  legiflative  body  cannot   a6l  with 
fuch   readinefs  and   expedition,  as  the  occafions  or  op- 
portunities of  war  require.     And  fince  war  is  the  means 
by  which,  in  the  laft  refult,  all  the  rights  of  the  fociety 
in   refpecl:   of  foreigners   muft  be   defended  and    main- 
tained ;  it  is  ufually  thought  convenient  that  thofe  rights 
ihould    in  fome  meafure   be   under  the    infpedion  and 
management  of  the  fxme  perfon,  or  perfons,    who  arc 
employed  in  looking  after  and  managing   the   occafions 
and  opportunities  of  war.     So  that  where  the  public  un- 
derftanding  cannot  dire<ft  by  fettled  rules,  which  have 
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been  eftablifhed  beforehand,  but  muft  a<Si:  if  it  a6ts  at  all, 
as  occafion  offers,  and  particularly  where  this  public 
underftanding  is  the  joint  fentiment  of  a  great  number 
of  men,  and  cannot  for  that  reafon  be  coUeded  or  made 
known  on  a  fudden  ;  in  thefe  cafes  and  in  others,  which 
are  naturally  connected  with  them,  it  has  in  muft  civil 
focieties  been  thought  convenient  to  allow  thofe  a  dif- 
cretionarv  power  of  ailing,  who  have  the  external  exe- 
cutive power,  or  to  fubftitute  their  judgment  in  the 
place  of  the  public  underftanding. 

This  however,  though  it  may  be  convenient,  is  not 
neceftary  :  for  the  legiflative  body,  where  no  pofitive 
law  of  the  conftitution  forbids  it,  may  appoint  its  own 
agents,  diftin61:  from  thofe,  who   a(Sluate   the  common 
force  :  it  may  naturally  not  only  make  war  or  peace  by 
its  own  authority,    but  may  fend  its  deputies  along  with 
the  army  to  control  its  operations  even  in  war.     Ex- 
cept indeed  in  the  heat  of  allien  ;  where,  unlefs  there 
is  a  difcretionary  power  lodged  in   the  hands  of  thofe, 
who  have  the  military  command,  it  would   be  impofti- 
ble  for  them  to  do  their  duty*      If    the  right  of  doing 
this  is  naturally  implyed   in  the  notion  of  a  public  or 
common  underftanding  formed   for  the  purpofe  of  di- 
redling  a  civil  fociety  ;  that  is,  if  a  right  to  diredl  fuch 
affairs,  as   relate   to  external   jurifdidlion,    is   naturally 
implyed  in  the  notion  of  legiflative  power  *,  the  confe- 
quencc   is,  that  in  thofe  particular  civil  focieties,  where 
by  the  conftitution  of  government  they,  vdio  are  intruft- 
ed  with  the  external  executive  power,  a6l  in  any  inftance 
of  external  jurifdiflion  at  their  own  difcretion  without 
any   immediate  control  from    the  legillative,  this    dif- 
cretionary power  muft   be  coniidered  as  originally  con- 
nected with  the  legiflative  :  [it    muft    be  fo    coniider- 
ed in  this  fenfe  at  leaft,  that  though  the  fundamental 
laws  of  the   conftitution   may  take  it  unconftitucional 
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in  after  times  for  the  legillative  body  to  take  this  power 
to  themfelves,  yet  there  was  from  the  beginning  no  na- 
tural reafon,  or  no  reafon  drawn  from  the  nature  of 
civil  focicty  or  of  civil  power,  again  ft  their  preventing 
any  fuch  difcretionary  power  from  being  eftablifhed 
bv  freneral  confent,  or  from  eflablilliingitfelf  afterwards 
bv  Ion  a:  ufac^e  and  cuftom. 

In  fliort,  the  external  executive  power,  in  its  ov/n  na- 
ture, is  no  more  an  independent  power  of  acting  with- 
I  out  being  controlled  by  the  legiilative,  than  the  internal 

executive  power  is.  Even  in  thofe  civil  focieties,  where 
the  particular  conftitution  has  left  this  power  difcretion- 
ary in  fome  inftances,  it  does  not  fuffer  it  to  be  fo  in  all. 
And  by  the  checks,  to  which  it  is  fubjecl:,  in  other  in- 
flances,  v/e  are  naturally  led  to  judge,  that,  if  the  poiitive 
will  or  appointment  of  the  legiflative  power,  confidered 
as  acting  originally  in  modelling  the  civil  conftitution, 
had  not  from  the  begining  eftablifhed  the  contrary,  it 
would  have  been  fubje^l  to  the  like  checks  in  alL 

Thefe  checks  appear  principally  in  thofe  inftances, 
where,  without  any  great  inconvenience  to  the  fcciety, 
the  external  executive  power  may  be  directed  by  general 
and  ftanding  laws,  or  rather  in  thofe  inftances,  where  it 
could  not  without  great  inconvenience  be  left  indepen- 
dent. Thus  the  legiftative  power,  notwithftanding  the 
exs^cutive  is  in  fome  other  refpedls  left  independent,  de- 
termines what  number  of  the  members  of  the  fociety 
Ihall  be  armed  in  order  to  join  their  force  for  repelling 
or  fubduing  its  external  enemies.  It  determines  to  what 
laws  or  to  what  fort  of  military  difcipline  they  fliall  be 
*  fubject,  who  are  thus  armed.  It  determines  in  what  man- 
ner they  ihall  be  maintained  or  paid,  in  order  to  make 
them  amends  for  giving  up  other  employments  and 
engaging  in  this,  to  which,  as  members  of  the  fociety, 
they  were  no  more   obliged  than  the  other   members 
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In  alliances,  leagues,  or  conventions,  if  they  bind  any 
of  the  members  to  give  up  their  private  claims,  or  to  do 
any  thing,  which  is  inconliftent  with  the  civil  laws  then 
in  being,  its  authority  makes  them  void  of  courfe,  un- 
lefs  it  interpofes  to  eftablifli  them.  In  particular,  if  fucli 
agreements  cannot  be  made  good  witliout  money  to  be 
raifed  by  a  tax  upon  the  property  of  individuals  ;  if 
new  duties  are  to  be  impofed  upon  any  commodities 
or  duties  eftablifhed  already  are  to  be  abolillied ;  fuch 
agreements  are  not  valid  by  any  difcretionary  a<Sl  of  the 
executive  power,  but  may  either  be  made  void  or  con- 
firmed by  the  legiflative.  Thefe  are  plainly  natural 
checks  of  the  legillative  power  upon  the  executive,  and 
are  fufficient  to  {hew,  that  the  latter  is  not  a  difcretionary 
power,  but  is  in  itfelf  under  the  control  of  the  former. 
So  that  wherever  it  is  otherwife,  in  whatever  nation  we 
find  a  difcretionary  executive  independent  in  any  inftan- 
ces  upon  the  legiflatlve,  we  may  conclude  that  it  owes 
this  independency  to  civil  conftitution  or  poiitive  appoint- 
ment, and  does  not  derive  it  from  its  own  nature. 

IX.  By  magiftrates  I  w^ould  here    be  underftood  to     Appoint- 
mean  fuch  perfons  in  a  civil  focietv,  as  nut  the  common     ^^'^^'^■r  ^ 
force  of  it  in  motion,    or  act  with  that  common  force,     trates 
I  ufe  the  word  therefore  in  a  more  extenfive  fenfe,  than     ^.„m„„  ' 
it  is  commonly  ufed,  to  mean   not  only  fuch   perfons,     P^w^*"* 
as  act  with  the  common  force  in  the  judicial  or  internal 
branch  of  the  executive,  but  fuch  perfons  likewife,    as 
adl   with  that  force  in  the  military  or  external  branch 
The  name  of  magiftrate  in  the  ufual  fenfe  of  the  word, 
is  appropriated  to  the  former :  the   latter  are  generally 
called   officers,    where    the    executive  power  is  purely 
military,  and  ambalTadors,  minifters,    envoys,    &c,    in 
the  reft  of  that  branch  of  the  executive  power,  which 
is  external.     According  to    this  notion  of   magiftrates, 
they  arc  the  agents  of  the  executive  power  ;  and  con- 
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fequently  the  appointment  of  them  belongs  to  this 
'power.  But  becaufe  their  province  is  partly  internal 
and  partly  external,  the  power  of  appointing  them  be- 
longs partly  to  one  branch  of  the  executive  and  partly 
to  the  other  ;  fo  that  it  may  not  be  improper  to  call  this 
mixed  executive  power. 

It  isnecelTary  however  to  take  notice  of  a  difference 
between  internal  and  external  maglftrates.  The  judi- 
cial power,  which  belongs  to  internal  magistrates,  is 
under  the  coraftant  and  fteady  control  of  the  legiflative  ; 
-  their  power  of  a£ting  with  their  public  force  is  regulated 
and  limited  by  (landing  law^s.  And  confequently  the 
nature  of  their  jurifdicStion  is  defined  or  fettled  by  the 
legiflative :  though  the  power  of  exercifing  fuch  jurif^ 
diction  is  derived  from  the  executive  :  it  fo  far  belongs 
to  the  legiflative  to  erecl  or  appoint  courts  of  judica- 
ture, as  to  appoint,  that  maglfl:rates  with  this  or  that 
particular  power  may  or  fhall  be  ere^led  ;  notwithftand- 
ing  the  perfons  themfelves  are  chofen  or  nominated,  and 
the  powers,  which  they  exercife,  are  derived  from 
the  executive.  This  would  be  the  cafe  likewife  of  ex- 
ternal maglftrates,  fuppoling  this  branch  of  the  exe- 
cutive power  to  be  under  the  hke  uniform  control  of 
the  legiflative.  But  In  mofl:  civil  focieties,  where  there 
legiflative  and  executive  are  In  difi'erent  hands,  the 
conftitution  leaves  the  latter  in  fome  inftances  a  difcre- 
tionary  power,  as  to  the  external  branch  of  it.  And  for 
this  reafon  fuch  maglftrates,  as  have  their  province  of 
tills  branch,  not  only  derive  their  power  from  the  exe- 
cutive, but  are  likewife  under  the  regulation  of  the 
executive,  as  to  the  degree   or  extent  of  their  power. 

"^  Grotlus  divides  civil  power  into  the  five  fol- 
lowing parts ;  firft  the  power  of  making,  altering, 
or  repealing  laws,  both  fuch  as  concern  facred,  and 
fuch  as  concern  other  matters,   as  far  as  the  former  re- 
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kte  to  or  afFe<Sl  the  (late.  Secondly  the  power  of  mak- 
ing war  or  peace,  of  engaging  in  treaties,,  leagues,  al- 
liances, or  conventions.  Thirdly  the  power  of  eftab- 
lifhing  taxes,  cuftoms,  or  duties  to  be  paid  out  of  the 
property  of  individuals  for  the  public  ufe  and  fervice. 
Fourthly,  the  power  of  hearing  and  effectually  deter- 
mining all  matters  of  controverfy,  which  arife  between 
individuals.  And  fifthly  the  power  of  appointing  ma- 
giftrates,  ambalTadors,  or  other  officers.  Though  I 
have  not  kept  to  this  divilion,  tlie  reader  will  be  able 
to  fee,  without  much  trouble,  that  all  thefe  feveral 
parts  of  civil  power  have  been  taken  notice  of,  and 
been  reduced  to  one  of  the  two  general  heads,  into 
which  I  have  divided  it ;  they  are  all  of  them  branches 
either  of  the  legiflative  or  of  the  executive. 

X.  If  we   continue  to  fpeak   of  th"^  legiflative  and     Preroga- 
executive  power  in  the  abftract ;  it  will  be  difficult  to  '^^^        ** 
explain   rightly,  what  is  meant  by  prerogative.     It  can- 
'not  properly  be   called  difcretionary  executive  power; 
becaufe  the  executive  power  in  the  nature  of  the  thing 
is  not  difcretionary   in   any   part :    wherever   it  a£ls  at 
difcretion,  this  privilege,  unlefs  it  arifes  from  the  ne- 
ceffity  of  the  cafe,  as  in  the  heat   of  military   adlion, 
comes  from  the   legiflative  either  by  original  eftablifh- 
ment,  or  by  long  ufage  and   cuftom,   or  by  occafional 
permiffion.       We    fliall    be  better  able  to  underftancl 
what  prerogative    is,  if  we  fpeak  of  the  legiflative  and 
executive  power,  not  in  the  abflra^l,  but  as  lodged  or 
entrufted  by  the  ftate  in   the  hands   of   fome    one  or 
more  perfons.     Where  the  perfon,  fo  entrufted  with  the 
executive  power,  is   left  by  the  legiflative  to  acl  in  any 
Infl:ances,  at   his  own  difcretion,  to  direcfl  by  his   own 
underflanding  the  public  force,   which  is  naturally  un- 
der  the  direclion  of  the  public   underftandiag,  fuch   a 
dlfcretionnry  power  in  him  is  called   prerogative.     Thus 
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In  penal  cafes,  if  the  legiflative  forbids  the  public  force 
to  be  put  in  motion  for  the  punifhment  of  any  action, 
till  the  fact  itfelf  is  proved  to  the  public  underftanding 
in  fuch  a  manner  as  the  law  appoints,  and  then  will 
not  fufFer  this  force  to  be  ufed  but  under  the  conducSt 
of  the  law,  fo  as  to  inflidl  only  the  legal  penalty ;  thus 
far  there  is  no  prerogative  or  no  difcretionary  power 
in  him,  who  is  entrufted  with  the  executive.  But 
then  if  the  legiflative,  inftead  of  referving  to  itfelf  the 
right  of  judging,  whether  fuch  legal  punilliment  is  to 
be  fufpended,  or  whether  the  criminal  is  to  be  wholly 
pardoned,  leaves  it  to  him  to  pardon  or  not,  as  he 
thinks  proper,  fuch  a  difcretionary  power  entrufted 
with  him  is  called  prerogative.  In  cafes  of  external 
jurildidHon ;  if  the  fociety  makes  war  or  peace,  as  he 
thinks  convenient,  if  it  is  bound  by  fuch  leagues  or 
conventions,  as  he  engages  it  in ;  if  its  military  force, 
when  appointed  and  eftabliflied,  is  under  his  command, 
and  is  to  act  as  he  dire6ls ;  thefe  are  inftances  of  a  dif- 
cretionary power :  and  where  the  perfon  entrufted  with 
the  executive  has  ft.ich  a  difcretionary  pov/er,  it  is  cal- 
led prerogative.  If  he,  who  is  entrufted  with  the  exe- 
cutive, has  a  difcretionary  power  of  calling  the  public 
together  to  acl  in  its  legiflative  capacity,  or  of  calling 
the  reprefentative  of  the  public  together,  where  it  a<5ts 
in  this  capacity  by  its  reprefentatives  ;  or  if  it  is  left  to 
him  to  appoint  the  time  and  place  of  its  meeting  ;  this, 
though  it  is  not  properly  any  branch  of  executive 
power,  yet  if  it  is  fo  entrufted  with  him  who  has  the 
executive  power,  will  come  under  the  notion  of  prerog- 
ative. But  fliould  the  legiflative  ever  have  limited  him 
in  this  refpe^,  and  tied  him  down  to  call  them  together 
at  any  particular  time  or  place  ;  fo  far  this  prerogative 
is  at  an  end  ;  and  the  z6\  of  calling  them  together, 
though  it  might  once  be  an  adl  of  prerogative,   and 
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fo  m^Lj  ftlll  retain  the  name,  becomes  in  its  nature  min- 
ifterial. 

"We  may  from  hence  learn,  that  in  thofe  nations,    in 
which  there  is  any  ftruggle  between  the  legiflative  body 
and  the  perfon  or  perfons,  who  are  entrufted  with  the 
executive    power,  this  is  not    a    ftruggle   between  the 
legiflative  and  the  executive  powers.     The  provinces  of 
thefe  two  powers    conlidered  abftra^iedly,    or  as  they 
are  in  themfelves,  are  marked  out  diftin6lly  enough  for 
any  one  to  fee  their  refpedlivc  limits.     It  belongs  to  the 
legiflative   power,    confidered  as    the    common    under- 
ftanding,  or  joint   fenfe  of  the  body  politic,    to  deter- 
mine and  direct  what  is  right  to  be  done  :   and  it    be- 
longs to   the  executive  power,  confidered  as   the  com- 
mon or  joint  ftrength  of  the  fame  body,   to  carry  what 
is  fo  determined  and  directed  into  execution.  But  in  thofe 
particular  civil  focieties,  where  the  legiflative  and  exe- 
cutive power  are  lodged  in  different  hands,  it   is  ufual, 
efpecially  if  the  legiflative  body  is  a  large  one,  to  allow 
thofe,  who  have  the  executive    power,    to  a(51:   difcre- 
tionally  in  fome  cafes,  that  is,  it  is  ufual  for  them  to  have 
in  fome  inftances  fuch  a  difcretionary  power  as  is  called 
prerogative.     And    the   only  fubje^t   of  difpute   about 
prerogative,  that  can  be  intelligible,  is  between  the  exe- 
cutive body  and  the  legiflative  body,  concerning  the  in- 
ftances, where  this   difcretionary  power  takes  place,  or 
elfe  concerning   the  extent  of  it  in  fome  particular  in- 
ftance  ;  that  is,  they  may  poflibly  difpute,    either  how  far 
in  fettUng  the  conftitution  of  government,  fuch  power  of 
a<Sting  at  difcretion,  vefted  in  the  executive  body,  was 
defigned  to  extend,  or  how  far   it  may  be  proper   and 
convenient  for  the  public,  that  it  lliould  extend. 

The  reader  may  perhaps  have  meet  with  fome  diffi- 
culties in  this  chapter  for  want  of  having  attended  to  a 
neceffary  diftin^ion  between  the  legiflative  power   of 
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civil  fociety  in  general,  and  the   legiilative  body  of  any 
particular  fociety,  and  to  a  lilce  diftinclion  between  the 
executive  power  and  tlie  perfon  or  perfons,  with  whom 
ftich  power  is  entrufted.     The  foUov/ing  chapter  is  the 
place,  in  which  the  fubjecl  will  lead    us  to  explain  this 
di[Vin6lion.     And  when  it   is   explained,  fome  pallages 
in   this,  which  may  have  appeared  diiHcuk,  will    pro-, 
bably  be  better  underftood. 
CIvjI  and       XI.  The    force  of  a  body  politic,  as  it  Is   employed 
force "Jw  ^^  matters    of  internal  jurifdidlon,  is  called    the   civil 
ditlm-^      force  ;  and  as  it  is  employed  in  matters  of  external  juris- 
diction, it  is  called  the   mihtary  force.     The  civil  force 
is  wliat    the  judicial  or  internal  executive    power    acts 
with  •,  and  the   military  force  is  what  the   external    or 
military  executive    power  acts  v/ith.     Thefe  two  forces 
therefore,  though    they  may  appear  to  be    the   fame, 
when  they  are  conlidercd  only  as  the  joint  force  of  the 
fame  body  politic,  arc  d!ll:in«fi;  from  one   another  in  re- 
fpe(St  of  their   obje^s.     The  civil  force  is  employed  in 
putting  the  law?  in  execution,  that  is,  in    maintaining 
and  fupporting  within  the  fociety  what  is  right  in   civil 
matters,    cr  in    infiidting    puniilnnent   in    thofe  which 
though  they  are   of  a   civil  nature  are  diftinguilhed   by 
the  name  of  criminal  matters.     The   military  force   is 
empIoye<.l  in  defending  the  fociety  and  its  feveral  mem- 
bers againft  injuries  from  without. 

This,  which  is  a  diftinction  between  thefe  two  forces 
in  refpe<5i  only  of  their  objects,  leads  us  to  a  diflinction, 
which  m.av,  in  fome  focieties  be  made  between  the 
forces  themfeives  ;  when  we  confider  one  of  them  as  the 
force,  with  which  the  internal  executive  power  a^ts, 
and  the  other  as  the  force,  with  which  the  external  exe-? 
cutive  power  a^s.  For  the  internal  executive  power  is 
under  the  condant  and  uniform  control  of  the  legifla'^ 
tive :  v/hereas  In  moft  civil  focieties  there  is  fomething 


C.    III.  NATURAL        LAW.  73 

of  a  difcretlonary  power  joined  with  the  external  exe- 
cutive. The  confequence  of  which  is,  that  the  civil 
force,  or  force  employed  to  maintain  juflice  within  the 
fociety,  is  under  the  fame  control  with  the  internal 
executive  power  :  but  the  miUtary  force,  or  force  em- 
ployed againft  injuries  from  without,  may  in  fome  in- 
ftances  be  a  difcretionary  force,  not  guided  fo  much  by 
the  legillative  body,  as  by  the  judgment  of  them,  who 
are  entrufted  to  act  with  it. 

If  the  conft-itution  of  government  has  introduced 
fuch  a  diftin£\ion  in  fadl ;  that  is,  if  the  military  force 
is  actuated  by  a  difcretionary  power  ;  there  is  an  evident 
reafon,  why  this  force  does  not  it  its  own  right  come 
in,  where  only  the  members  of  the  focicty  are  concern- 
ed, in  order  to  carry  the  laws  into  execution  :  becaufe 
the  force  employed  for  this  purpofe  ought  to  be  fuch 
an  one,  as  is  under  the  checks  and  control  of  the 
laws,  and  not  fuch  an  one,  as  in  any  refpe<5t  a^s  at 
difcretion. 

The  force  indeed,  v/hich  the  fociety  eftabliflies  to 
carry  the  lav/s  into  execution,  is  commonly  a  fmall  one. 
What  is  done  in  this  particular  is  confidered  as  done  by 
the  joint  force  of  the  whole,  though  the  whole,  inftead 
of  riling  for  this  purpofe,  a6ts  by  fuch  civil  officers,  as 
the  public  underftanding  has  thought  fufficient.  Thefe 
are  commonly  but  few ;  becaufe  few  are  fufficient  to 
give  a  perfon  polTeffion  of  fuch  rights,  as  the  law  has 
adjudged  to  him,  or  to  inili6t  punifiiment  after  a  legal 
fentence.  However,  if  this  fmall  force  is  found  infuffi- 
cisnt,  thefe  civil  officers  ufuallv  call  in  anv  of  the  mem- 
bers  of  the  fociety  to  their  affiitance  in  order  to  encreafe 
their  force.  They  fometimes  call  in  the  affiftance  even 
^  of  the  military  force  :  upon  which  occafion  it  is  cod- 
lidered,  not  as  the  military  force,  or  not  as  having  in  any 
refpe£l  a  difcretionary  power,  but  as  a  part  of  the  civil 
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force  atTllng  under  the  direction  of  the  civil  magiftrate. 
So  that  perhaps  it  might  be  more  proper  to  fay,  that 
the  civil  magiftrate  upon  fome  occaiions,  where  he 
apprehends  the  ufual  force  employed  by  him  to  be  too 
weak  to  anfwer  his  purpofe,  calls  in  the  foldiery  to  his 
affiftance  j  than  that  he  calls  in  the  military  force.  The 
perfons,  which  are  ufually  employed  by  him  are  either 
too  few  or  too  unlkilful  to  withftand  the  reliftance, 
which  he  is  likely' to  meet  with.  Therefore  as  there  are 
many  members  of  the  fociety,  who  are  the  inftruments 
of  the  external  executive  power,  and  who  are  trained 
up  to  oppofe  fuch  violent  refiftances,  as  frequently  come 
from  without ;  he  has  recourfe  to  them,  and  ufes  them 
as  his  inftruments,  fubjecSl,  when  they  are  fo  called  in 
by  him,  to  his  control,  and  confequently  fubjedt,  as  he 
is  himfelf,  to  the  control  of  the  law. 
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CHAP.  IV. 

Of  the  different  forms  of  civil 
government. 

I.  Sovereign  and fupreme  poiver  what,     II.  Legif.ative  and 
executive  poiuer  compared.     III.   Civil conjl'itutmi  what. 
IV.    Origin  cf  civil  conjiitutions  in    refpeB  of  the  /?- 
Qiflative.     V,   H01V  a   civil  eonjlitntion   becomes  jixcdy 
as   to   the  le^riflative,      VI.   Executive  body  hozu  formed. 
VII.   Defpotic  conHitiition  hoiv  produced.    VIII.   Execu- 
tive bod^^  hctv  fixed.      IX.  Nutional confiitution  a  quefiion 
if  fact,      X.   Monarchical  confitutions  not  more  natural 
than   others.       XI.    Monarchical   conRituticns    not   im^ 
pofftble.     XII.    Confitutions   not  neceffarily  democratual, 
XIII.   Titles   or  appearances  do  not  determine  the  nature 
of  a  confiitution.      XIV.    Tenure  of  civil povoer  to  be  dif- 
fiinguifioed  from  the  poiver  itfelf.      XV.   Promife  or  oath 
of  a  king  may  limit  his  ponuer.     XVI.   Mixed  confitu- 
tions.    XVII.   Civil  confitutions  may  be  altered. 


HEN  we  fpeak  of  fovereign  power  or  of  fu-  Sov^rel^ 
preine  power,  we  are  led  into  fome  iniftakes,  ^""    ^"^ 
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by  uiing  thefe  words  indifcriminately.  When  we  call  power 
any  power  fupreme,  the  expreffion  feems  to  be  relative 
to  fome  other  fubordinate  powers :  to  call  any  power 
the  higheft  of  all  is  not  very  intelligible  \  if  there  are  no 
other  powers  below  it.  Sovereign  power  is  likewil'e  a 
relative  term  -,  but  then  it  has  not  a  neceiTary  relation 
to  fubordinate  powers.  To  call  any  power  by  the  name 
of  fovereign  power  does  not  neceffarily  imply,  that  there 
are  any  other  powers  in  fubordination  to  it.  Whatever 
power  is   independent,  fo  as  not  to   be  fubjett  to  any 
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other  power,  though  It  has  in  the  mean  time  no  other 
power  fubje(Sl  to  itfelf,  may  with  propriety  enough  be 
called  by  this  name.  In  fliort,  that  power  may  well  be 
callfid  fovereign,  to  which  none  is  fuperior  :  whereas 
none  can  be  called  fupreme,  unlefs  there. are  others  in- 
ferior to  it. 

3  Grotius  indeed  has  not  obferved   this  diftin6lIon  : 

he  dehnes  fupreme  power,   as  I  fliould  define  fovereign 
power,   to  be  fuch  an  independent  power  of  governing 
a  civil  fociety,   that  no  acts,  which  are  done  by  it,  can 
be  made  void  by  any  other  human  power.     In  this  fenfe 
every  ft?.te,  in  reference  to  all  other  ftates,  has  fupreme, 
or,  as  we  might  better  call  it,  fovereign  power  within 
itfelf  :  it  governs  itfelf  independently,  and  no  other  flate 
has  authority  to  make  its  acts  of  government  void.     A 
fociety  of  men,  by  whatever  ties  and  for  whatever  pur- 
pofes  they  may  be  united  to  one  another,  is  not  complete 
in  itfelf ;  if  it  has  not  within  itfelf,  an  independent  power 
of  government,  but  is,  either  in  its  legiflative  or  in  its 
executive  fubje6t    to   be  controled   by  any  power  from 
without.     Such  a  fociety  therefore  though  formed  for 
civil  purpofes,  is  no  civil  fociety  ;   It  can  at  beft  be  only 
a  part  of  ibme  other  ftate,   and  is  ufually  called  a  pro- 
vince to  that  ftate  in  particular,    from  which  it  receives 
its  laws,  or  by  which  its  public  force  is   put  in   motion 
and  made  to  a<5l. 

Every  individual  in  the  liberty  of  nature  is  his  own 
Txiafter,  and  has  an  independent  or  fovereign  power  over 
himfelf.  The  confequence  of  which  is,  that  when  a 
number  of  fucli  individuals  are  united  together,  fo  as 
to  form  a  fociety,  this  fociety  is  naturally  its  own 
mafter,  and  has  an  independent  or  fovereign  power 
over  itfelf.  Since  no  perfon,  and  no  collection  of  per- 
fons,  out  of  the  f:)ciet.y,  hr.s  naturally  any  authority  over 
any  individual   within  it  i  the   confequence   is,  that  no 

^  L    I,  C.  III.  §  VII. 
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other  civil  fociety  can  have  any  authority  over  a  body 
politic  made  up  of  iuch  individuals. 

If  indeed  any  one  body  politic  has  confented  to  (lib-- 
mit  itfelf  to  the  authority  of  any  other  body  of  the 
fame  fort ;  it  ceafes  to  be  its  oun  mafler,  it  has  no 
longer  an  independent  or  foverei^n  power  of  its  cvv-n. 
'^  But  then  it  ceafes  at  the  fame  time  to  be  a  frate  and 
•becomes  a  province.  No  aflembly  of  men  is  called  a 
•ftate,  unlefs  it  is  complete  In  itfelf:  and  no  aircmbly  of 
men  united  for  the  purpofes  of  advancing  a  common 
•utihty  and  of  fecuring  their  rights  can  be  complete  ;  if  it 
has  not  within  itfelf  v^hatever  is  necefTu-yto  anfwer  thofe 
purpofes ;  if,  inftead  of  having  a  legiflative  and  an  exe- 
cutive power  of  its  own,  it  is  obliged  to  have  recourfe 
to  fome  other  fociety  or  aiTemblv  of  men  to  afcer- 
tain  the  rights  and  to  prefcribe  the  duties  of  its  mem- 
bers, or  to  maintain  thoie  rights,  when  they  are  afcer- 
lained,  and  to  enforce  the  obfervance  of  thofe  duties^ 
when  they  are  prefcribed. 

II.  The  not  having  attended  to  the  diftincllon,    al-   Leglfla- 
ready  taken  notice  of  between  the  notions  of  fovereign    executive 
and  fupreme  power,  and  the  promlfcuous  ufe  of  thefe    compared. 
two  words,  may  poffibly  have  been  one  occaiion  of  a 
feming  difference  in  opinion  between  thofe,    who,    if 
they  were  to  explain  their  meaning,   might  poffibly  be 
found  to  agree.     The  executive  power  in  any  ftate  may 
tmdoubtedly  be  called   fovereign  power :     becaufe,    in 
reference  to  all  other  flates,   it  is  an  independent  power. 
It  is   not  naturally  fubjeft  to  the  reftraint,  or  to  the  di- 
redlion  of  any  power  out  of  the  fociety.     Where  it  is 
{iibjedt  to  any  fuch  external  reftraint,  there  is  no  ftate, 
but  a  province  only,   a  part  or  member  of  fome  other 
fociety.     Now  as  the  terms  fovereign  and  fupreme  power 
are  ufed  indifcriminately  ;   v/c  are  apt  to  conclude,   that 

*"  Gre^t.ibld. 
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the  executive,  becaufe  it  may  in  this  fenfe  be  called  fo- 
vereign  power,  is  likewife  to  be  confidered  as  fupreme 
power.  But  then  the  enquiries  upon  this  head  are 
ufually  carried  fomething  farther.  The  legiflative  and 
the  executive  power  in  the  fame  fociety  are  fometimes 
compared  together :  and  then  the  queftion  is,  which  of 
thefe  two  is  to  be  looked  upon  as  the  fupreme  power. 
It  is  not  uncommon  to  imagine  here,  that  executive 
power,  becaufe  it  is  called  fovereign,  and  is  therefore 
looked  upon  as  fupreme  in  one  reference  or  comparifon, 
may  likewife  be  called  fovereign,  and  be  looked  upon  as 
fupreme  in  this  other  reference  *,  fo  that  if  the  legifla- 
tive power  is  not  fubordinate  to  it,  they  mufl  at  lead 
be  independent  one  of  the  other. 

The  diftin6tion  of  the  two  names  fovereign  and  Su- 
preme, if  it  was  attended  to,  would  correcl  this  falfe 
conclufion.  The  executive  power  of  any  one  civil  fo- 
ciety in  reference  to  the  civil  powers,  either  legiflative 
or  executive  of  any  other  civil  focieties  may  indeed  be 
called  fovereign  power :  becaufe  it  is  independent  of 
them,  and  does  not  a£l  under  their  direction.  But  then 
in  this  reference  it  is  not  very  proper  to  call  it  fupreme 
power  5  becaufe  though  fuch  foreign  powers  cannot  of 
right  direct  or  control  it,  yet  they  are  not  fubordinate 
to  it.  And  if,  by  proving  the  executive  power,  of  any 
particular  fociety,  to  be  fovereign  power  in  this  refe- 
rence, it  does  not  follow,  that  it  is  to  be  called  fupreme 
power  in  the  fame  reference  ;  much  lefs  will  it  follow, 
that  we  are  to  look  upon  it  as  fupreme  power  in  refer- 
ence to  the  legiflative  of  the  fame  fociety. 

Indeed  there  is  in  almofl:  every  ftate  what  may  be  call- 
ed fupreme  executive  power,  in  reference  to  fome  other 
powers  within  the  ftate  itfclf.  When  an  executive  body 
is  fixed  by  thv;:  conftitution  of  government  in  any  civil 
fociety  ;  whether  this  body  confift:s  of  one  perfon  or 
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more  ;  there  are  ufually  many  other  fubordlnate  perfons, 
or  bodies,  who  have  fuch  a  derivative  and  inferior  ju- 
rirdi<Stion,  as  commits  the  public  ftrength  of  the  fociety 
to  their  management  in  many  inftances.  Thefe  infe- 
riour  magiftrates  therefore  have  an  executive  power  : 
but  as  it  is  derived  from  the  perfon  or  perfons,  with 
whom  the  executive  is  originally  entrufted  ;  this  pow- 
er is  inferior  or  fubordinate  to  his  :  and  in  this  re- 
ference his  executive  power  may  be  called  fupreme. 
But  this  again  is  no  evidence,  that  the  executive  povver, 
either  in  itfelf,  or  as  it  is  entrufted  in  his  hands,  is  ui- 
perior  to  the  legiflative  or  even  independent  of  It.  There 
can  certainly  be  no  ground  for  concluding,  that  the 
executive  power  in  his  hands  is  fupreme,  when  com- 
pared with  the  legiflative ;  only  becaufe  it  is  fupreme, 
when  compared  with  the  executive  power  in  other  hands. 

If  we  confider  the  nature  of  thefe  two  powers,  there 
will  be  no  great  difficulty  in  judging,  which  of  them 
is  fupreme,  when  they  are  compared  with  one  another. 
The  legiflative  is  the  joint  under  {landing  of  the  fociety 
directing  what  is  proper  to  be  done,  and  is  therefore 
naturally  fuperior  to  the  executive,  which  is  the  joint 
flrength  of  the  fociety  exerting  itfelf  in  taking  care,  that 
what  is  fo  direfled  fliall  be  done. 

As  legiflative  power  is  thus  found  to  be  fuperior 
to  executive,  when  they  are  confldered  in  the  abfl:ra(5l ; 
we  are  apt  to  conclude  too  haftily,  that  in  every  civil 
fociety  the  legiflative  body  is  in  all  inflances  fuperior 
to  the  executive  body.  Whereas  in  h£t  the  confl:Itu- 
tlon  of  government  may  In  fome  infl:ances  have  lodged 
'^  a  difcretlonary  power  in  the  executive  body  :  fo  that 
though  hi  general  the  public  underfl:anding  fpeaks 
by  the  legiflative  body,  yet  in  thefe  inftances  the  under- 
ftanding  of  the  executive  body  may  be  defigned  to  ftand 
in  the  place  of  the  pubHc  underftanding,  and  to  direct 
See  C.  III.  §  X. 
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what  is  to  So  clone  as  well  as  to  fee  to  the  doing  of  it. 
For  the  cxiiience  of  a  legiftative  body  is  not  wholly 
inconfiftent  with  the  notion  of  prerogative. 
Civil  con-  III.  By  the  civil  conftitution  of  government  in  any 
Ji  "''^"  nation  is  meant  the  eftablifhed  form  of  exerciiing  the 
fapreme  or  governing  power  vv^ithin  that  nation,  which 
we  have  jufi:  now  proved  to  be  the  legiflative  power  of 
it.  The  iimple  conflitutions  cf  government  are  com- 
monly reduced  to  thefe  three,  m.onarchy,  ariftocracy, 
and  democracy  :  by  which  we  are  to  underftand,  that 
there  are  three  diiTerent  forts  of  legiflative  bodies  ;  any 
of  which  may  be  eftabiilhed  in  any  nation  ;  and  each  of 
which  may  be  called  flmple,  becaufe  each  of  them  is  uni- 
form or  alike  in  ail  its  parts.  The  conftitution  is  denio- 
cratical,  when  the  legiflative  pov/er  is  exercifed  either  by 
the  collective  body  of  the  people,  or  by  reprefenta- 
tives  which  they  chufe  from  time  to  time.  It  is  arifl:o- 
cratical,  when  this  power  is  exercifed  by  the  noblesj, 
that  is,  by  a  fmall  and  felecl  body  of  men,  who  after 
their  original  delignation  to  this  office  are  elective  no 
longer,  but  tranfmit  thcirpower  to  their  heirs  or  to  other 
cftabiiflied  fucceffors.  It  is  monarchical,  when  this  pov/er 
is  exercifed  by  a  king,  that  is,  by  a  Angle  man  ;  whether 
upon  h's  demife  it  is  tranfmittcd  to  his  heirs,  or  to  other 
eflabiiflied  fucceflbrs,  or  to  fuch  fucceffors,  as  fhall  up- 
on that  event  be  chofen.  We  cannot  indeed  properly  fay 
I  that  in  this  laft  form  of  government  all  the  parts  of  the 
legiflative  body  are  alike  •,  becaufe  the  whole  body  con- 
fills  of  only  one  perfon  :  the  form  however  is  a  fimple 
one ;  becaufe  there  is  no  mixture  or  diverlity  of  parts  in  it. 
The  conftitution  of  government  is  called  a  mixed 
one,  when  two  or  more  of  thcfe  fimple  forms  are  com- 
pcunded,  or  joined  with  one  another.  Thus  the  legifla- 
tive bodj  may  conlift  either  of  the  whole  body,  or  of  3 
reprefentative  body  of  the  nobles  and  of  the  people  ;   or 
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of  the  king  and  the  people  *,     or  of  the  king  and  the 

nobles  alone  ;  or  of  the  king,   and  the    nobles,  with  the 

reprelentatives  of  the  people. 

The  mixture  in  this  laft  form  will  be  a  little  varied, 

if  the  king  is  entrufted  with  the  executive      power  in 

fuch  a  manner  as   to  have  any  prerogative  joined  with 

it :   or  if  the  reprefentatives  of  the  people  claim  a  right 

of  eiiabiifliing  an/  fort  of  laws,  whether  relating  to  the 

public  revenue  or  to  any  other  matter,    and  the  confent 

of  the  other  t^vo   parts  of  the  legiilative  body  to  fuch 

laws  is  conddered  as  a  thing  of  courfe,    which  they  are 

not  to  refiife.     In  either  of  thefe  cafes  the  form  is  rtill  a 

mixed  or  coinpound  one,  though  the  compoiition   is  not 

quite  the  fame.  In  the  former  cafe  it  approaches  towards 

monarchical,  and  the  latter  towards  democratical. 

IV.  When  a  number  of  perfons,    who  are  equal   to  Origin    of 
1        •  1  r  J  .1  civil    con- 

one  anotiier,  that  is,  who   are  free,   ^  as  all  men  natu-  ftitutions, 

rally  are  free,  from  anyjurifdiftion  or  authority  over  one   '!?  r^fpea 

•^  ot   the    le- 

another,  have  united    themfelves   into   a  civil  fociety  ;  giflative. 

the  natural  refult  of  fuch  an  union  is  a  leglflative 
po\ver.  But  then  there  is  originally  no  legiflative  body 
dillind  from  the  coUeclive  body  of  the  fociety.  ^  All 
and  each  are  obliged  to  conform  themfelves  to  what- 
ever the  whole  or  the  major  part  fliall  agree  upon  :  but 
as  no  one  perfon,  nor  any  fele(Sl:  number  of  perfons, 
can  have  any  right  to  prefcribe  to  the  reil:  j  fo  neither 
is  this  coUedlive  body  of  men  naturally  obliged  to  elect 
or  fettle  a  number  of  reprefentatives,  who  fhall  have 
authority  to  acl  for  them,  or  to  determine  what  is  to 
be  done  and  what  to  be  avoided.  Each  member  of  the 
fociety  has  originally  a  right  to  z£t  for  himfelf,  as  a 
member,  that  is,  to  deliberate  wkh  the  reft,  and  to 
give  his  fuffrage  upon  fuch  points  as  come  before  them. 
It  is  neceffary  therefore  to  look  farther  than  the  ccm- 

^SeeB.  I,C.X.§  HI.  B.  II.  C.  I.  §  II, 
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pa£l,  by  which  men  unite  themfelves  into  a  civil  foci- 
ety,  in  order  to  find  out  the  origin  of  any  other  civil 
conflitution  of  government,  beiides  fuch  an  one  as  is  po- 
pular or  democratical  in  the  fulleft  extent  of  that  word. 

There  is  indeed  an  original  *  legiflative  power  in  every 
civil  fociety ;  but  fome  farther  acl  is  neceflary,  belides 
the  mere  union  into  fuch  a  fociety,  before  this  power 
can  be  naturally  veiled  in  any  one  part  of  the  fociety 
excludve  of  the  reft  ;  before  a  king,  or  the  nobles,  can 
have  a  right  of  making  laws,  which  fhall  bind  the 
whole  5  or  before  the  people  fhall  be  obliged  to  adl  by 
reprefentatives,  or  to  be  concluded  by  the  fenfe  of  any 
part  of  the  fociety,  inftead  of  afting  in  the  collective 
capacity,  fo  as  to  be  concluded  by  nothing  lefs  than 
the  general  fenfe  of  the  colle<ftive  body.  All  men,  be-» 
fore  they  are  confidered  as  members  of  a  civil  fociety, 
are  equal  to  one  another,  and  are  likewife  independent 
of  one  another  ;  each  has  naturally  a  right  to  think  and 
to  a£l  for  himfelf.  This  independency  is  In  fome  mea- 
fure  limited  b-y  their  entering  into  civil  fociety.  If 
there  is  no  exprefs  agreement,  yet  the  very  adl  of  en- 
tering into  fuch  fociety  is  a  tacit  agreement,  which 
makes  them  fo  far  dependent  upon  the  general  fenfe 
and  will  of  the  whole  body  politic,  that  they  are  from 
thence  obliged  to  conform  themfelves  to  that  general 
{cvSq  and  will.  But  if  they  are  confidered  merely  as 
members  of  a  civil  fociety  -,  if  nothing  more  is  fuppofed 
to  have  palTed,  befides  that  agreement,  either  exprefs 
or  tacit,  by  which  they  united  themfelves  into  fuch  a 
fociety ;  they  would  ftlil  have  a  civil  equality :  this 
union,  though  It  has  produced  a  legiflative  power,  lias 
not  lodged  It  in  any  particular  hands  •,  it  leaves  each 
member  as  free  to  a6l  for  himfelf  in  a  civil  capacity, 
as  he  before  was  In  a  natural  capacity.     From  hence 

^SeeB.  II.  C.III.§I. 
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then  it  follows,  that  the  obligation  of  being  fub- 
je6t  to  a  legiflative  power  in  any  one  man,  or  in  any- 
body of  men,  though  this  body  is  within  the  fociety, 
if  it  is  different  from  the  whole  collective  body,  is  a 
farther  abridgment  of  natural  liberty,  than  what  arifes 
merely  from  the  agreement,  by  which  mankind  unite 
themfelves  into  civil  focieties.  But  every  abridgment 
of  liberty,  which  is  made  without  our  confent,  either  ex- 
prefs  or  implyed,  is  contrary  to  the  law  of  nature.  No 
civil  conftitution  of  government  therefore,  which  is  not 
purely  democratical,  can  be  eftabliflied  confidently 
with  the  law  of  nature,  without  a  farther  agreement 
between  thofe,  who  are  members  of  the  fame  civil  fo- 
ciety :  we  may  indeed  fay,  that  without  fuch  an  agree- 
ment no  conftitution  of  government,  that  we  know  of, 
or  read  of,  could  have  been  formed :  becaufe  there 
does  not  appear  ever  to  have  been  any  conftitution  fo 
entirely  democratical,  as  to  allow  every  member  an 
equal  fufFrage  in  all  matters  of  legiflative  power.  In 
the  moft  popular  forms  of  government,  perfons  of  no 
fortune,  women,  and  fuch  as  are  in  their  civil  mino- 
rity, whether  they  are  in  their  natural  minority  or  not, 
are  ufually  excluded  from  having  any  fliare  in  the  ex- 
ercife  of  the  legiflative  power. 

There  is  no  great  difficulty  in  conceiving,  that  no 
fingle  perfon  can  claim  the  legiflative  power  in  a  civil 
fociety,  in  confequence  of  that  compact  only,  by 
which  the  feveral  members  united  themfelves  into  one 
body,  with  a  view  of  preferving  their  rights  and  of  ad- 
vancing a  general  good.  An  exclufive  legiflative  power 
in  a  king  muft  plainly  be  the  effect  of  fome  farther 
compact.  Nor  is  it  more  difficult  to  underftand,  that 
there  cannot  without  fuch  farther  compa^l:  be  any 
fuch  thing,  as  an  ariftocratical  conftitution  of  govern- 
ment.    There  is  not  naturally  in  any  civil  fociety,  mere- 
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ly  as   a  civil  foclety,    any  fclefl  and  {landing  body  of 
men   with   an  exclulive  legiflative    power.     Whenever 
a   power  of  this  fort   is  lodged   in    fach    a   legiilative 
body,    it  muft,    in  order  to  be  confident  with  the  na« 
tural  rights  of  mankind,    have   been   lodged  there   by 
fome  other  act,   befides  the  original  agreement,   upcii. 
which  the  fociety  was  formed.     The   neceiTity  of  fup- 
pofing    fuch   a    fubfequent    acl  is   not    fo   apparent   in 
democratical    conftitutions.     But   yet  it  will,    upon  en- 
quiry,  be   found  neceffary  to  fuppofe  fuch  a  compacl ; 
if  we  confider  what  conftitutions  are   called    democra- 
tical.    In  many  conftitutions,  which  are  fo  called,  the 
iegiflative   power    is    vefted    in   the    reprefentatives    of 
the    people,    and   is   not    exercifed    by   the    colledlive- 
body.     Here    then   v;e   plainly   find    another    compadl 
befides   that,   which  formed   the   fociety :    at    lead   we 
find    an    a<Sl    of   eleding    fuch    a    reprefentativc   body 
and  of  delegating  the  legiflative  power  to  it :  which  adl 
is  different  from  the  original  compact,    that  joins   the 
.   feveral  individuals  into  one  civil  fociety.     Suppofe,  that 
each  member  of  this  reprefentative  body  is  chofen  for 
life,  and  that  upon  every  vacancy,   by  the  death  of  any 
member,  the  collective  body  has  the  right  of  filling  up 
fuch  vacancy :   we  may  afk  on  the  one  hand,  how  each 
member  came  to  have  a  right  to  make  a  part  of  the 
reprefentative  body,   as  long  as  he  lives  ?   that  is,  why 
the  collective  body  has  not  a  right   of  difplacing   him, 
fo  as  to  make  a  vacancy,  till  he  dies.    It  will  be  impof- 
fible  to  (hew,   that  he  has  any  fuch  claim,    againft    the 
collective  body,  from  the  nature  of  civil  fociety,   with- 
out having  recourfe  to  fome  farther  adt,    befides   that, 
which  formed  the  fociety  by  uniting  the  feveral  mem- 
bers of  It  into  one  coUedlive  body :   and  this  farther  a£l 
I  have  here  called  compatSt.     If  there    had  been  no 
fuch  compact  or  fettlement  -,  nc  reafon  can  be  adigned 
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from  the  mere  nature  of  foc'iety,  why  the  legiflatlve 
power  fliould  be  vefted  in  the  reprefentatives  of  the 
people,  rather  than  be  exercifed  by  the  collective  body  ; 
ior  why,  if  fuch  reprefentatives  are  once  chofen,  they 
{hould  continue  for  life,  rather  than  for  a  certain  num- 
ber of  years,  or  rather  than  during  the  pleafure  of  their 
conftituents.  Suppofe  again,  that  the  legiflative  power 
is  vefted  in  reprefentatives  chofen  far  a  certain  term  of 
years  j  this  is  fo  fiir  from  being  a  form  of  govern- 
ment, which  arifes  immediately  from  the  nature  of 
.civil  fociety,  or  from  the  original  compact,  by  which 
fuch  focieties  were  formed,  without  the  aid  of  any  far- 
ther agreement,  confent,  or  compact,  that  a  form  of 
trovernment  of  this  fort  v/culd  be  precarious  •,  it  could 
in  its  own  nature  laft  no  longer,  than  during  the  term 
cf  years,  for  which  the  appointment  of  the  reprefenta- 
tives was  made,  but  muft  upon  the  expiration  of  this 
term  be  continually  renewed  by  fuch  confent  or  com- 
padt.  For  when  the  term  is  expired,  for  which  the  re- 
prefentative  body  with  legiflative  power  was  chofen ; 
the  legiflative  power  would  naturally  return  to  the  col- 
lective body,  in  which  it  was  originally  vefted.  And 
this  coUedtive  body  would  then  be  at  liberty  to  a61:,  is 
they  pleafe,  in  regard  to  the  future  exercife  of  that 
power.  The  people  in  general  might  either  keep  it 
and  exercife  it  thenxfelves ;  or  they  might  chufe  a  re- 
prefentative  body,  which  fliould  continue,  either  for  the 
fame,  or  for  a  different  term  of  years,  or  during  the 
lives  of  each  reprefentative  member ;  or  they  might 
appoint  a  body  of  nobility,  and  give  legiflative  power  to 
them  and  their  heirs,  or  to  them  and  fuch  fucceffors  as 
fhould  be  then  fettled  ;  or  laftly  they  may  delegate 
the  legiflative  power  to  one  fingle  perfon,  and  fo  intro- 
duce a  monarchical  conftitution. 
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Even  In  conflitutions,  which  approach  as  near  as  any, 
that  we  know  of,   to  perfe6t  ciemocracies,   fome  farther 
compact,  befides  that,   which  formed  the  fociety,   muft 
be  underftood  to  have  intervened  in  order  to  fettle  the 
legiilative  body.     The  nature  of  civil  fociety  does  not 
exclude  women  from  having  a  fuffrage  in  making  laws ; 
that  is,  it  does  not  exclude  them  from  being  a  part  of 
the  legiflative  body.     If  from  obferving  either  our  own 
manner  of  chufing  reprefentatives,   or  the  manner  of 
making  laws  in  other  forms  of  government,   where  the 
people  acl  in  a  feemingly  colledlive  body,    and  not  by 
their  reprefentatives,  we  have  been  led  to  imagine,  that 
women  are  by  the  nature  of  civil  fociety  excluded  from 
a  lliare  in  the  legiflative ;  we  may  correct  this  notion 
by  conlidering,    that  e  women,   as  well  as  men,   have  a 
natural  right  to  their  liberty,  before  they  join  them- 
felves  to  civil  fociety,   and  have,  as  well  as  men,  a  right 
to  adt  as  members  of  fuch  fociety,    after  they  have  fo 
joined  themfelves  to  it.     The  confequence  of  which  is 
that  till  fome  a<Sl:  of  the  fociety,  fubfequent  to  the  form- 
ing of  it,  has  by  general  confent  excluded  women  from 
a  right  of  fiifFrage,  they  might  naturally  claim  it.     But 
perhaps  the  reader  may  be  more  readily  led  to  corre<51: 
his  mi  (lake,  if  we  only  aflc  him,   whether  he  has  never 
heard  of  a  queen  upon  the  throne,  in  thofe  countries, 
where,  by  being  feated  there,  flie  has  a  fliare  in  the  le- 
giflative power,  or  makes  a  part  of  the  legiflative  body  ? 
No  civil  laws,  no  civil  conftitution  of  government  could 
give,  or  even  allow,  fuch  a  power,  as  this,  to  a  woman  ; 
if  it  was  contrary  to  the  nature  of  civil  fociety  for   a 
woman  to   have  a  fhare   in   matters  of  legiflation.     If 
then  the  reader,   from  fuch  facts  as  thefe,  is  informed, 
that  it  is  not  contrary  to  the  nature  of  civil   fociety 
for  women  to  have  a  fliare  in  the  exercife  of  legiflative 
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power  ;  we  may  next  aflv  him,  by  what  means  it  comes 
to  pafs,  that,  in  the  mod  popular  forms  of  government, 
they  ftiould  not  be  confidered  as  a  part  of  the.collecllve 
body  in  the  bufinefs  of  legiflation  ?  Nothing  but  com- 
pact or  agreement  can  have  juftly  excluded  them.  If 
therefore,  when  the  people  are  fuppofed  to  act  in  their 
colle<5tive  body,  whilft  they  exercife  legiflative  power,  the 
women,  who  are  members  of  the  fociety,  make  no  part 
ofvthat  colle£tive  body ;  even  fuch  a  democratical  con- 
ftitution  as  this  mufl:  have  been  fettled  by  fome  farther 
agreement,  and  did  not  naturally  or  necefFarily  arife 
out  of  that  compact,  by  which  the  fociety  was  formed. 
What  we  have  faid  of  women  may,  without  much  va- 
riation, be  applied  to  perfons,  who  are  ^  naturally  at 
years  of  difcretion,  but  yet  are  excluded  from  the  right 
of  voting  in  matters  of  legiflation,  even  in  the  mofb 
popular  forms  of  government,  becaufe  they  are  not 
arrived  at  that  period  of  life,  which  the  civil  laws  of 
the  country  have  fixed  as  the  limit  of  minority.  It  will, 
I  know,  be  thought  a  very  obvious  anfwer  to  this  diffi- 
culty, to  fay,  that  the  laws  have  excluded  them.  But  this 
anfwer  does  not  take  the  matter  up  high  enough  :  for  we 
are  not  enquiring  how  they  came  to  be  excluded,  after  a 
legiflative  body  was  formed,  in  which  they  have  no  fliare; 
but  how  fuch  a  legiflative  body  came  to  be  formed  at  all. 
Allow  me  only,  that,  till  fuch  laws,  as  exclude  them, 
were  made,  they  had  a  right  of  futFrage,  as  parts  of 
the  colledtive  body  ;  and  this  concefllon  will  be  enough 
for  my  purpofe.  For  if  they  are  not  excluded  from 
fuch  a  right  by  the  nature  of  civil  fociety,  the  confe- 
quence  is,  that  they  never  could  have  been  juftly  exclu- 
ded at  all,  if  there  had  been  no  compact  or  agreement  of 
the  whole  collective  body,  by  which  they  were  excluded. 
The  fame  fort  of  reafoning  is  flill  farther  applicable  to 
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psrfons,  who  are  in  their  own  power,  that  is,  who  are 
not  flaves,  and  yet  are  not  confidered  in  the  moft  popu- 
lar forms  of  government,  as  parts  of  the  colle(flive  body, 
only  becaufe  thsy  are  polTefled  of  Httle  or  of  no  land 
within  the  territories.  The  ^  nature  of  civil  fociety  does 
not  exclude  fuch  perfons  from  being  parts  of  the  col- 
lective body.  If  therefore  they  are  excluded  in  the  mod 
popular  forms  of  government ;  even  fuch  popular  forms 
muft  have  owed  their  eftablifhment  to  fome  farther 
a(5t,  and  cannot  have  immediately  arifen  out  of  the 
compa£l:,  by  which  men  are  conlidered  as  uniting 
themfelves  into  civil  fociety. 

I  have  been  the  more  particular  in  explaining  this 
matter,  becaufe  it  does  not  fcem  to  have  been  well 
attended  to :  and  for  want  of  underftanding  it  we  are 
ltd  into  many  baity  and  miflaken  conclulions  in  feveral 
queftions  relating  to  civil  government.  The  point, 
which  I  have  been  endeavouring  to  make  out  is  in  fliort, 
that,  befides  the  compadl,  which  unites  a  number  of 
perfons  into  a  body  politic,  and  gives  them  an  original 
kgiilative  power,  as  a  collective  body,  it  is  neceflary, 
that  there  fhould  be  fome  farther  atH:  of  mutual  confent, 
m  order  to  fettle  any  other  legiflative  body ;  that  is,  in 
order  to  eftablilli  a  form  of  government  in  any  civil  fo- 
ciety whatfoev  er.  Unlefs  indeed  we  could  find  a  fociety, 
where  the  government  is  popular  in  the  fulleft  fenfe  of 
the  word  ;  a  fociety  where  all  perfons  of  free  condi- 
tion, wdio  are  old  enough  to  be  naturally  capable  of 
afting  for  themfelves,  whether  they  are  men  or  women, 
poor  or  rich,  have  a  lliare  in  the  Icgiflative  power, 
and  acTt  by  themfelves,  ard  not  by  their  reprefentatives. 

But  whilft  we  maintain,  that  to  form  a  civil  fociety, 
and  to  fettle  a  civil  conflitution  of  government,  two 
compafts  or  however  two  diftind  a6ls  of  confent  are 
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necefliirv  ;  there  is  no  occafion  to  maintain,  that  thefe 
two  a(Sls  fliould  be  done  at  different  times.  When  we 
fpeak  of  that  a^l,  which  produced  the  conRitiition 
of  civil  government,  and  formed  a  legiilative  body,  as 
fubfequent  to  the  compacfi:,  which  foimed  the  civil 
fociety,  and  produced  an  original  Icgidative  power 
in  the  collective  body ;  it  is  not  neceffary,  that  one  of 
thefe  aCls  fliould  be  fubfequent  to  the  other  in  order 
of  time;  for  there  is  no  reafon  in  the  nature  of  the 
thing  that  fhould  hinder  them  from  being  done  toge- 
ther. But  ftill  in  the  order,  in  which  we  conceive  them, 
the  compad\,  that  eftabllflies  a  legiflative  body,  different 
from  the  cohesive  body  of  the  whole  fociety,  muft  be 
confidered  as  fubfequent  to  the  com.paCl:,  which  forms 
the  collective  body  itfelf :  becaufe  we  cannot  conceive 
a  legiflative  body  different  from  the  collective  body  to 
be  fettled  ;  unlefs  we  firft  conceive,  that  fuch  collec- 
tive body  has  itfelf  been  formed. 

Neither  is  there  any  reafon  for  maintaining,  that  the 
compaCI:,  which  fettles  the  form  of  governm.ent  or 
eftabliflies  the  legiflative  body,  muft  neceffirily  be  an 
exprefs  one.  As  men  may  unite  themfelves  to  a  civil 
fociety  by  tacit  agreement  ;  fo  likevvife,  when  they  are 
fb  united,  they  may  by  tacit  agreement  fettle  a  form  of 
governm.ent.  Any  of  our  alienable  rights  may  be  loft, 
and  what  we  fo  lofe  others  may  acquire,  by  ufage, 
cuftom,  or  prefcription.  The  right  of  fharing  in  per- 
fbn  in  the  exercife  of  legiflative  power,  which  original- 
ly belongs  equally  to  every  member  of  civil  f;)ciety, 
may  not  only  be  loft  by  the  particular  and  exprefs  con- 
fent  of  each,  but  by  the  joint  aCt  of  the  majority,  or 
by  the  long  forbearance  of  all  other  members  to  ufe  it, 
except  thofe,  who,  by  fuch  long  forbearance  of  the  reft, 
are  eftabliflied  into  the  legiflative  bodv. 
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We  may  now  perhaps  underftand,  what  i  Grotlus 
means,  when  he  tells  us,  that  what  he  fays  in  regard 
to  kingly  power  in  thofe  countries,  where  the  legifla- 
tive  or  fupreme  power  is  lodged  in  the  hands  of  one 
man,  is  equally  applicable  to  the  power  of  the  nobility 
in  ariftocratical  ftates,  and  even  to  the  power  of  the 
people  in  democratical  governments.  For  as  a  king,  in- 
vefted  with  legiflative  power,  is  to  be  coniidered  as  a 
legiflative  body,  appointed  by  the  confent  of  the  coi- 
le<5tive  body  of  the  whole  fociety ;  fo  the  nobles  in  arif- 
tocratical  ftates  are  a  body  of  the  fame  fort  appointed 
in  the  fame  manner :  and  even  in  democratical  ftates, 
lince  the  legiflative  body  is  ufually  a  part  of  the  people, 
and  not  the  colledtive  body  of  the  whole  fociety,  the 
legiflative  power  of  fuch  body  muft  be  derived  from  the 
fame  principles,  and  muft  reft  upon  the  fame  founda- 
tion with  kingly  power  in  monarchical  conftitutions. 
How  a  V.  Since  the  power  of  any  legiflative  body  within  a 
ftitution  fociety,  whether  fuch  body  confifts  of  one  perfon,  or 
becomes      q£  j-^ore,   depends  ultimately  upon  a  compa(El  or  agree- 

fixed,     as  ... 

to  the  le-  ment  of  the  colle£live  body;  it  is  plain,  that  every 
gi  ative.  conftitution  of  government,  where  either  the  whole  le- 
giflative body,  or  fome  part  of  it,  is  not  always  in  be- 
ing, muft  naturally  be  precarious.  For  there  can  be  no 
compact  but  between  two  parties  at  leaft  ;  and  if  one 
of  the  parties  ceafes  to  exift,  the  obligation  of  the  other 
party  is  at  an  end.  If  therefore  the  power  of  the  legi- 
flative body  arifes  from  confent,  agreement,  or  com- 
pact, between  fuch  legiflative  body  and  the  colle^live 
body  of  the  whole  fociety  ;  whenever  the  legiflative 
body  ceafes  entirely,  the  collecllve  body  is  free  to  a£l 
as  it  pleafes.  This  has  already  been  taken  notice  of, 
when  v/e  were  fpeaking  of  civil  focieties,  which  a£l  by  fuch 
reprefcntatives  as  are  chofen  only  for  a  term  of  years. 
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In  thofe  forms  of  civil  government,  where  the  peo- 
ple have  a  fliare  in  the  legiflative  power,  and  aft  by 
reprefentatives  chofen  for  fuch  a  term  ;  the  conftitu- 
tion  may  however  be  £0  eftablifhed,  as  not  to  be  pre- 
carious *,  provided  that  thofe  reprefentatives  of  the  peo- 
ple do  not  compofe  the  whole  legiflative  body,  and 
that  the  other  part  of  this  body  is  conceived  to  be 
always  in  being.  If  there  is  no  fuch  part  of  the  le- 
giflative body  in  being,  the  compafl  or  agreement,  up- 
on which  the  conftitutlon  depends,  will  be  no  more 
than  a  compaft  between  the  people  and  themfelvcs  ;  a 
compadl,  which  they  may  revoke  at  pleafure,  becaufe 
there  is  no  other  party  in  it.  But  if,  when  the  term  ex- 
pires, for  which  the  reprefentatives  of  the  people  were 
chofen,  there  is  flill  a  king,  who  is  a  part  of  the  legifla- 
tive body ;  fuch  a  mixed  conftitutlon  wiU  be  a  fettled 
one.  He  is  the  other  party  in  the  compadl  *,  and  as  on 
the  one  hand  the  conftitution,  or  rather  the  compaft, 
by  which  the  conftitution  was  regulated,  does  not  al- 
low him  a  fufl  legiflative  power  in  his  own  perfon,  but 
ties  him  up  from  exerciflng  fuch  power  without  the  re- 
prefentatives of  the  people  ;  fo  on  the  other  hand  the 
fame  compaft  obliges  the  people  to  go  on  in  the  fame 
manner,  that  they  have  done  before,  that  is,  to  exerclfe 
their  fliare  in  the  legiflative  power  by  reprefentatives,  and 
not  to  change  the  form  of  government,  in  any  refpeft,  by 
any  aft,  which  they  may  do  in  their  colleftive  capacity. 

Ii^  an  eleftive  kingdom,  if  the  king  is  the  legifla- 
tive body  of  the  fociety,  during  his  life,  the  legifla- 
tive power  will,  upon  his  death,  return  to  its  firft  origin, 
to  the  colleftive  body  of  the  people  :  and  there  will  be 
nothing,  which  can  properly  be  called  a  civil  conftitu- 
tion, to  hinder  them,  when  it  is  fo  returned,  from 
making  what  alteration  they  pleafe  in  the  future  form 
of  government.     Their  choice  of  the  former  king  was 
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a  coinpa(Su  between  him  and  them,  by  which  the  legis- 
lative power  was  entrufted  with  him,  to  be  exercifed 
for  the  general  utility,  and  for  the  fecurity  of  the  rights 
of  the  fociety,  and  of  its  feveral  members.  But  upon 
his  demife,  there  is  but  one  party  in  the  compact  re- 
maining, and  this  party  is  the  colleclive  body  of  the 
people.  They  are  therefore  releafed  from  their  obliga*- 
tion  to  continue  under  fach  a  form  of  government,  as 
they  had  once  introduced,  and  may  either  renew  that 
form,  or  introduce  any  other,  as  they,  at  that  time,  ihali 
judge  to  be  moft  convenient.  It  will  be  otherwife,  if  any 
part  cf  the  legiflative  body  remains,  during  the  inters 
reign.  If  there  is  for  inftance  then  in  being  a  (landing 
body  of  nobility,  who  are  at  all  times  a  part  and  only  a 
part  cf  the  legiflative  body  ;  fuch  a  body  of  nobles  has 
no  ccnftitutional  right  to  acl  independently  of  the  col- 
lective body  of  the  people  in  any  inftance,  without  a  king 
at  their  head  ;  they  cannot  therefore  coniiftently  with 
the  compact,  which  fettled  the  conftitution,  make  any 
change  in  that  conftitution.  And  as  the  fame  compact 
binds  the  collective  body  of  the  people  to  them,  this 
collective  body  cannot,  confidently  with  fuch  compa(St, 
introduce  any  change  in  the  conftitution  without  their 
concurence* 

It  will  be  nothing  to  the  purpofe  to  urge  here  in  ge- 
neral, that  the  laws  of  every  fociety  are  fufticient  to 
continue  the  conftitution,  to  lay  the  collective  body  of 
the  people  under  an  obligation  of  renewing  their  re- 
prefentatives  in  democratical  ftates,  or  of  appointing  a 
new  king  in  elective  monarchie<s  •,  even  though  during 
the  intcrreign,  there  is  no  legiflative  body,  or  no  part 
of  a  lep'ilative  bodv,  in  beiny;,  belides  the  collective 
body  of  tlie  people.  For  certainly,  if  the  fociety  con- 
tinues during  the  interreign,  there  muft,  even  in  that 
interval  of  time  be  a  leLTJilative  uower  in  sxiftencs  :  2xvl 
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as  there  is  then  no  particular  legifiative  body,  fuch  legi- 
flative  pov/er  mult  be  veiled  in  the  colledive  body  ; 
The  confequence  is,  that,  during  this  interval,  the  col- 
lective body  may  make  or  alter  laws,  as  th.ey  pleafe, 
by  their  general  confcnt.  And  if  they  then  agree  to  in- 
troduce a  new  conftitution  of  government,  fuch  an  a- 
greement  efFedlually  repeals  ail  thofe  laws,  by  which  - 
the  old  conftitution  is  fuppoled  to  have  been  eflab'iflied. 
The  conftitution  of  civil  government  in  a  nation 
may  indeed  be  faid  to  be  fettled  by  law  ;  and  perhaps 
the  word  may  be  a  more  proper  one  than  the  word  com- 
pa6l>  But  then  if  we  trace  luch  conftitution  up  to  its 
firfl:  fource,  we  fliall  find,  that  the  law  which  fettles  it,- 
muft  be  ultimately  defived  from  the  joint  confent  of 
the  fociety,  that  is,  from  the  legifiative  power,  not  of 
any  particular  legiflative  body  within  that  fociety,  but 
of  the  whole  colle6\ive  body.  The  particular  form  of 
government  in  any  fociety  conftfts  in  the  particular  fort 
of  legifiative  body,  by  which  that  fociety  is  govern- 
ed, or  in  the  particular  fort  of  body,  to  which  the  le- 
giflative power  of  the  colleclive  body  is  given.  To 
fay  therefore,  that  the  form  of  government  is  fettled  or 
determined  by  any  law,  which  is  made  by  any  particu- 
lar legiftative  body  of  a  fociety,  different  from  the  col- 
le<Sl:ive  body,  is  the  fome  in  effedt  as  to  fay,  that  the 
legiflative  body  makes  a  law,  by  which  it  gives  itfelf 
legiflative  power,  or  that  it  makes  a  law,  before  it  has 
any  povver  to  make  one.  If  we  apply  this  to  monarchi- 
cal governments,  w^e  fhall  readily  fee  the  abfurdity  of  it, 
one  Angle  perfon  in  a  civil  fociety  makes  a  law,  by 
which  he  gives  himfelf  legiflative  power.  But  how  can 
this  law  be  binding  upon  the  fociety,  if  he  had  not  le- 
giflative power,  when  he  made  it  ?  He  muft  have  derived 
his  legiflative  power  from  fome  law,  which  was  not  of 
his  own  making,  or  elfe  he  could  have  no  right  at  all  to 
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make  this  any  more  than  any  other  law.     Can  we  fay  in 
ariftocratical  oovernments,    that  the  fele<Sl  few,  who  are 
but  a  part  of  the  focisty,    have  a  legiflative  power  over 
the  whole  in  virtue  of  a  law,  which  they  themfelves  eftab- 
liihed  ?  If  we  fliould  fay  any  thing  in  defence  of  their 
right   to  any  legiflative  power,    we    muft  go  up  to  a 
higher  fource  of  law,   to  a  legiflative  power  vefted  ori- 
ginally in  the  collective  body  of  the  fociety,  which  fet- 
tled in  this  particular  legiflative  body,    all  the  power 
that  they  have  of  making  laws,   fo  as  to  bind  the  v«^hole. 
In  hke  manner  we  may  aflc,    in   democratical  ftates, 
where  the  legiflative  body  conflflis  of  reprefentatives,   or 
where  it  confifls  of  any  thing  lefs,  than  the  whole  col- 
k^live  body  •,    by  what  law  was  this  form  of  govern- 
ment fettled  ?   Certainly  it  could  not  be  fettled  by  any 
law,  which  was  made  by  fuch  legiflative  body  :    becaufe 
the  law,    that  we  are  enquiring  after,   mufl:  have  been 
made,  before  they  were  a  legiflative  body :  it  being  a  law, 
which  eftabliflied  them  into  fuch  a  body,  or  which  gave 
them  a  legiflative  power  over  the  whole  community. 

Upon  the  whole ;    as   the   law,    which   determines 
the   civil  conftitution,     is    derived    from    the  original 
legiflative    power  of   the  whole  fociety  -,     fo  no  con- 
ftitution, though  it  has  been  once  determined,    can  be 
any  otherwife  fixed  and  permanent,  than  by  fuch  a  provi- 
iion,    as  will  prevent  the  legiflative  power  from  return- 
ing again  to  the  coUedlive  body  :  becaufe  if  it  ever  does  fo 
return,  the  fame  legiflative  power,    which  determined 
the  conftitution  at  firft,  may  either  continue  it  or  new- 
model  it  at  pleafure.     And  fuch  a  provifion  is  made  in 
fa£l,   where,   by  the  original  conftitution,  the  legifla- 
tive body,    or  fome   eflential  part  of  it,    is  continued 
always  in  being.    "We  have  already  feen,  that  this  may  be 
done  in  mixed  forms  of  government ;    and  that  for  want 
of  it  even  democratical   governments  and  elective  mo- 
narchies may  be  precarious  conftitutions. 
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But  though  fuch  conftitutlons  of  government,  as 
have  provided  a  ftanding  legiflative  body,  either  in 
whole  or  in  part,  are  here  called  fixed  or  permanent 
ones ;  vet  it  is  not  necefTarv,  that  thev  fliould  continue 
for  ever,  or  fliould  be  unalterably  the  fame,  as  long  as 
the  fociety  continues.  They  are  called  fixed  or  permanent 
conftitutions ;  only  becaufe  they  are  not  variable  in  their 
own  nature.  But  yet  we  fliall  find  in  fome  of  our  future 
enquiries,  that  there  are  many  ways,  in  which  even  fuch 
civil  conflitutions,  as  thefe,  are  fubjed^t  to  alterations. 

What  I  have  now  called  a  law  is  what  I  before  called 
a  compacSl  fubfequent,  in  the  order  of  our  conceptions, 
to  the  compa^l,  which  unites  the  feveral  members  of  a 
civil  fociety  into  one  body.  For  the  firfl  agreement  or 
confentof  a  number  of  individuals  to  unite  together 
and  form  one  body  politic,  though  it  produces  a  legif- 
lative power,  does  not  vefl  fuch  power  in  any  particu-  ■ 
lar  part  of  the  body,  bnt  in  the  whole.  It  does  not  give  ; 
a  legiflative  power  to  any  fmgle  perfon,  as  in  monar- 
chies ;  or  to  a  few  fele(!l  perfons,  as  in  ariftocracies  ;  or 
to  reprefentatives  chofen  by  the  people,  or  indeed  to 
any  part  of  the  people  exclufive  of  the  refl:,  as  is  com- 
monly the  cafe  in  what  are  called  democracies.  The 
original  legiflative  power  of  the  whole  fociety  cannot 
be  vefted  in  any  particular  legiflative  body,  within  that 
fociety,  any  otherwife,  than  by  means  of  a  law,  which 
is  the  effe^l  of  that  original  legiflative  power  :  and,  as 
we  fhall  fee  hereafter,  fuch  a  law  is  followed  by  an  a- 
greement  or  compacl  between  the  collecStive  and  the  le- 
giflative body.  When  the  fociety  has  agreed  to  vefl  its 
legiflative  power  in  a  certain  perfon  or  in  a  certain, 
number  of  perfons;  this  perfon  or  thefe  perfons,  fo 
appointed,  become  the  legiflative  body  of  that  fociety, 
in  confequence  of  their  acceptance  of  this  power  and  of' 
their  agreement  to  exercife  it  in  a  body  of  fuch  a  form, 
as  is  then  fettled. 
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Executive        VI.  Though  we  principally  reg?.rd  the  nature  or  foni^ 

body  liow         r      1  i        i  •  i   •    i  i  i        •  n       • 

formed.  °^  ^'^^^  body,  in  which  the  leg)ilative  power  in  any 
nation  is  vefted,  when  we  denominate  the  conftitution  ©f 
Government  in  that  nation,  monarchical,  or  ariPiocra- 
tical,  or  democratical,  or  mixed  ;  yet  in  order  to  form 
a  full  and  diflinc!:  notion  of  fuch  eonftitution,  we  muft 
confider  in  what  fort  of  a  body  the  executive  power  is 
vefiied.  This,  which  is  the  power  of  exerting  the  joint 
ll:rcngth  of  the  foclety,  is  originally  vefted  in  the  whole 
coUeftive  body.  If  we  look  no  farther,  than  the  iirfl 
compact,  which  united  the  feveral  individual  members 
into  one  foclety  ;  though  an  executive  power  would  arife 
out  of  fach  a  compact,  yet  this  pov»^er  could  not,  by 
this  compact  alone,  be  lodged  any  where  elfe  than  in  the 
the  coiledivc  body  of  the  fociety.  The  public  will  is 
the  active  principle,  which  puts  the  public  force  in 
motion  :  and  if  nothing  has  palled  between  the  feveral 
individuals,  which  compofe  it,  bchdes  the  general  agree- 
ment of  uniting  themfelves  into  a  civil  fociety  ;  the  pub- 
lic will  of  fuch  a  fociety  is  naturally  the  joint  will  of  the 
whole. 

If  the  executive  power  is  lodged  any  where  elfe  ;  if 
the  will  of  any  one  perfon,  or  of  any  number  of  perfons, 
lefs  than  the  majority,  puts  the  public   ftrength  in   mo- 
tion,  and  is  underflood  to  have  a  right  of   acting  with 
"^  this    public  ftrength  ;    fuch  riglit   muft  be  founded  in 

fome  fiirther  agreement,  compact,  or  law,  and  could 
not  naturally  arife  out  of  that  compact  or  agreement, 
which  merely  produced  the  fociety  by  uniting  the  feve- 
ral members  of  it  into  one  bodv.  Every  individual  in 
the  liberty  of  nature  has  a  right  to  exert  his  own 
ftrength  for  his  own  defence  and  fecurity  :  but  each  by 
becoming  a  member  of  civil  fociety  acquires  a  farther 
right  of  adting  with  the  common  force  of  fuch  fociety 
for  thefe  purpofes :  and  in  order  to  acquire  this  right, 
he  ccnfents  to  ufe  his  own  force  no  othcrwife^  than  as  a 
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part  of  the  public  or  common  force.  In  this  fituatior,, 
as  long  as  nothing  elfe  has  palled,  his  will  has  as  much 
influence  in  actuating  the  common  fores,  or  putting  it 
in  motion,  as  the  will  of  any  other  individual,  who  is  a 
member  of  the  fame  focietv  with  himfelf.  This  force 
does  not  indeed  immediately  operate  upon  his  a^.thor- 
ity,  or  by  the  direction  of  his  will;  but  then  he 
had  as  much  authority,  his  will  has  as  much  influence 
in  exciting  its  operations,  as  the  authority  or  the 
will  of  any  one  elfe  has.  As  there  is  a  natural  equality 
amongft  mankind,  before  they  unite  in  civil  fociety, 
fo  there  is  a  focial  equality  amongft  them,  after  they  are 
united  :  the  mere  atSlof  thus  uniting  does  not  give  any 
one  particular  perfon,  or  any  number  of  particular  per- 
fons,  authority  over  the  reft.  This  act  binds  each  indi-  , 
vidual  to  fubmit  himfelf,  in  judging  of  his  duty,  to  fuch 
rules,  as  the  common  underftanding  prefcribes,  and  to 
conform  his  will,  in  uftng  any  force  for  his  own  defence 
or  fecuricy,  to  the  common  will  of  the  fociety.  But  the 
fame  a(fl,  which  binds  him  to  this,  gives  him  a  right  to 
liave  his  underftanding  conftdered  as  a  part  of  the  com- 
mon underftanding ;  that  is,  it  gives  him  an  equal 
right  with  any  of  his  fellow -citizens  to  deliberate  and 
determine  concerning  the  rules  of  duty  ;  and  it  gives 
him  hkewife  a  right  to  have  his  v/ill  confidcrcd  as  a 
part  of  the  common  will,  that  is,  it  gives  him  an  equal 
right  with  any  of  his  fellow-citizens  to  excite  the  pub- 
lic force  or  to  put  it  in  action.  The  confequence  of  this 
is,  that  an  executive  body  in  a  civil  fociet}-,  if  it  is  not 
the  whole  collective  body  of  fuch  fociety,  can  be  no 
other  wife  naturally  formed,  than  the  legifiative  body  is : 
as  fome  compact,  agreement,  or  lav/,  befides  that,  which 
binds  the  fociety  together,  is  neceflary  to  give  any  par- 
ticular perfon  or  pcrfons  the  authority  of  prefcriblng 
rules  of  duty  to  the  rcft^    or  to  eftabJifh  a  legiilativc 
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body  *,  fo  a  like  compact:,  agreement,  or  law  is  neceflary 
to  give  any  particular  perfon  or  perfons  the  authority  of 
acdng  with  the  public  force,  exclufjve  of  the  reft,  or 
to  eftablifh  an  executive  body.  By  the  mere  confent  to 
unite  and  form  a  civil  fociety  a  iegiHative  power  and 
an  executive  power  are  produced  :  but  if  no  other  adl 
has  pafTed  within  the  fociety,  which  is  fo  formed,  the 
collective  body  is  the  natural  feat  of  both  thefe  powers. 
Whenever  therefore  we  find  either  a  legiflative  body 
or  an  executive  body  diftin61  from  the  coile6live  body; 
fuch  legiflative  or  fuch  executive  body  muft  have  been 
created  by  fome  farther  acl  of  confent :  they  are  form- 
ed by  fome  farther  compact  between  the  colle<5llve  body, 
in  which  thefe  powers  v/ere  originally  vefted  on  the  one 
hand  ;  and  the  legiflative  or  executive  body,  in  which 
the  conftitution  vefts  them,  on  the  other  hand. 
Def|iotic  ^^^'    Though  we  here  confider  the  legiflative   and 

conrtitu-      executive  bodies  as  diftinguifhed  from  one  another,    by 

tion     how         .  1  J      1  iT»- 

produced  bemg  employed  about  aifierent  objecls,  or  in  different 
provinces ;  yet  it  is  not  necefTary,  that  thefe  bodies 
Ihould  be  different  from  one  another  in  h£i.  Whatever 
prudential  reafons  there  may  be ;  there  does  not  appear 
to  be  any  reafon  in  the  nature  of  the  thing,  againft  fup- 
poiing,  that  both  thefe  powers  may  poffibly  be  vefted 
in  the  fame  perfon  or  in  the  fame  body.  Where  the 
compaci,  by  which  thefe  powers  are  conveyed,  has 
cftabiifhed  both  of  them  in  the  fame  perfon  or  in  the 
fame  body,  v^^hether  that  body  confiffs  of  one  perfon 
or  of  more,  the  conuitution  is  called  defpotic.  If  they 
are  both  vefted  in  one  man,  it  is  an  abfolute  or  defpo- 
tic monarchy :  if  in  a  fele^l  body  of  nobility,  it  is  a  de- 
fpotic ariftocracy ;  if  in  the  reprefentatives  of  the  peo- 
ple, or  in  any  part  of  them,  which  is  not  a  majority  of 
the  v/hole  acfing  by  joint  confent,  it  may  properly 
enougli  be  called  a  defpotic  democracy  j  and  laftly,   if 
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they  are  both  vefted  in  a  body  compounded   of   any  ^ 

two  or   all  of  thefe  parts,    the  conftitution,    thcngh  a 
mixed  one,  will   ftill  be   a  defpotic  one.     In  all  thefe 
cafes  the  fame  body,  which  prefcribes    what  is   to  be 
done,  having  the  public   force  in  its  hands  to   compel 
the  execution  of  it,  is  fubjed  to  no  conftitutional  checks 
or  controls :  it  is  pofTeffed  of  the  whole  power  of  go- 
vernment,   and    confequently  is    as    abfolute,    as   it   is 
poflible  for   civil  power    to    be.     I    fay,     as  it   is  pof- 
iible  for  civil    power  to  be  ;    becaufe  civil  power,  when 
it  is   vefted    any  where,    unlefs   in  the  colle6llve   body 
of  the   fociety,    however   abfolute   it   may  be   in  feme 
refpecls,  is    not  fo  in  all :    we  call  it  abfolute,  where  the 
conftitution  has  provided  no  conftant  and  uniform  con- 
trol of  it ;    that  is,  we  call  it  abfolute,  when  it  is  fo  in 
refpe^t  of  any  conftitutional  reftraint.     But  ftill,  as  it  is 
only  civil   power  it  will  be  limited  by  its  own  nature : 
for  as  this   is  a   power  formed   for  certain  purpofes,   it 
cannot  in  its  own  nature  be  fo  far   abfolute,    as  to   be 
free  either  to  promote  thofe  purpofes  or  to  prevent  them. 
What  means  of  redrefs  are  to  be  ufed,  v/hen  defpotic 
governours,   be  they  monarchical,  ariftocratical,   demo- 
cratical,   or  mixed,   a£l  contrary  to  the  nature   of  that 
power,   with  which  the  conftitution  has  entrufled  them, 
will  appear  in  fome  of  our  following  enquiries. 

VIIL  The  executive    power  continues,    where    the  Executive 
firft  agreement  of  the  individuals  to  unite   into  a  civil  fixed. 
fociety  naturally  placed  it,   in  the  colledive  body  of  the 
fociety ;    if  the   magiftrates,  who  put  the  public  force 
in  motion  or  a<fl  with  that  force,  are  appointed  by  the 
people,  and  continue,   whilfl  in  office,  fo  far  accounta- 
ble to  their  conftituents,  that  the  people  in  their  collec- 
tive body  are  at  the  laft  refort ;  that  is,  if  injudicial  mat- 
ters an  anpeal  hes   to  the  people  againft  the  fentence  of 
any  magiftrate,  and  in  matters  of  war  or  peace,  conven- 
tions or  alliance,  nothing  can  be  iinally  determined  with- 
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out  tlie  concurrence  of  the  colleclive  body.  But  though 
the  magiilrates  are  originally  appointed  by  the  people  in 
their  collective  capacity,  and  though  this  appointment 
is  only  temporary,  fo  that  at  the  expiration  of  the  term, 
for  which  their  office  was  given  them,  the  executive 
power  will  again  revert  to  fuch  collective  body ;  yet  if, 
in  the  mean  time,  what  thofe  magiftrates  do  is  final, 
and  no  appeal  lies  from  them  to  the  people,  the  execu- 
tive power  is  veiled  in  their  hands. 

Such  an  executive  body  will  indeed  be  of  fliort  con- 
tinuance in  itfelf ;  and  the  conftitution  will  in  this  re- 
fpe6t  be  liable  to  frequent  changes :  becaufe  upon  every 
expiration  of  the  term,  for  which  the  magiftrates  were 
appointed,  the  executive  power  reverts  to  the  people, 
in  whom  it  was  originally  vefled  :  and  they  are  then  as 
much  at  liberty,  as  they  where  from  the  beginning, 
either  to  exercife  it  for  the  future  in  their  collective 
capacity,  or  to  difpofe  of  it  in  the  fame  manner,  that 
they  did  before,  or  in  any  other  manner,  that  fhall  then 
appear  to  them  to  be  more  convenient.  If,  inftead  of 
appointing  a  number  of  magiftrates,  they  have  appoint- 
ed only  one,  and  have  left  the  appointment  of  the  reft: 
to  him ;  he  cannot  be  confidered  as  the  executive 
body,  if  the  public  force  of  the  fociety,  cannot  upon 
all  occaftons  be  exerted  by  his  fole  authority  without 
the  expreis  concurrence  of  his  conftituents.  When  fuch 
a  maglftrate  is  appointed,  as  a6ts  independently  of  the 
collective  body  of  the  people,  and  is  commiffioned  by 
•  them  to  exercife  the  public  force  by  his  own  au- 
thority, without  their  exprefs  concurrence ;  he  then  be- 
comes the  executive  body  of  that  fociety.  But  if  he 
has  this  power  only  for  a  term  of  years,  or  if  this  power 
lafts  even  for  his  life,  but  no  ftanding  provilion  is 
made  to  continue  the  like  maglftrate,  either  by  making 
the  oftlce  hereditary  in  his  family,   or  otherwife  5  the 
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conftltution  will  be  only  temporary.  At  his  death,  or  at 
the  expiration  of  his  term,  the  executive  power  reverts  ■ 
as  before  *,  and  the  people  being  bound  by  no  law  or 
no  compa£l  to  go  on  in  the  fame  manner,  may  either 
renew  tlie  fame  or  introduce  a  different  fort  of  execu- 
tive body,  as  they  fhall  judge  moll:  convenient.  Where 
the  executive  body,  after  it  is  once  appointed,  continues 
always  in  being,  as  it  does,  either  if  it  confifts  of  a  num- 
ber of  perfons,  fome  of  which  remain  though  others  die, 
or  go  out  of  office,  or  if  it  confifts  of  only  one  perfon,  and 
is  made  hereditary,  fo  that  upon  his  demife  his  heir  fuc- 
ceeds  immediately  into  his  right  j  there  is  then  a  per- 
petual obligation  arlfing  from  the  compaiTt,  by  which 
fuch  executive  body  was  formed  :  becaufe  there  is  then 
a  party  always  in  exigence,  to  whom  the  colle^livc 
body  of  the  people  are  bound  by  that  compadl.  The 
conftltution  is  by  this  means  as  fully  eftablilhed,  as  the 
nature  of  the  thing  can  admit  of.  It  may  indeed  be  chang- 
ed, but  it  is  not  variable  in  itfelf :  fuch  a  confent,  as  in- 
troduced it  at  firfl:,  may  alter  it  afterwards  ;  or  as  it  is 
founded  in  compa£l,  a  breach  of  that  compafl:  on  the 
part  of  the  executive  body  will  give  the  collective  body  if 
not  a  conftitutional,  yet  certainly  a  natural  right  to  alter  it. 

IX.  The  point,  in  which  each  particular  perfon  feems  National 
to  be  moft  interefted,    is  to  be  able   to  judge  what  is  ^*^"j  '^"^ 
the  particular  form  of  government    in  the  nation,   to     quettioa 
which  he  belongs.     For,    as  he  owes  obedience   to  the 
fovereign  power,  he  cannot  either  know  to  whom   his 
obedience   is  due  or  fettle  the  proper  meafures  of  it  ; 
till  he  has  firft  informed  himfelf  to  what  perfon  or  per- 
fons the  fociety  has  entrulted   this   power.     But  as  the 
forms  of  government,  which  may  poilibly  be  eftabliflaed 
arc   very  various,    there  does  not  feem   to  be  any  v/ay 
of  determining   what  form  has  been  eftablifhed   in  any 
particular  nation,  but  by  acquainting  ourfelvcs  with  the 

O 


I02  I  N  S  T  I  T  U  T  E  S     O  F  B.  II. 

hin-orv  and  the  cuftoms  of  that  nation.  A  knowledge 
of  its  prefent  cuftoms  will  inform  us  what  conftitution 
cf  povernment  obtains  now  ;  and  a  knowledge  of  its 
iiiltory  will  inform  us  by  what  means  this  conftitution 
was  introduced  «r  eftabUflied.  This  feems  to  be  felf- 
evident  upon  the  principles  already  laid  down. 

The  fovereign  power,  both  in  its  legiflative  and  in  its 
executive  part,  is  originally  feated  in  what  *^  Grotius 
calls  the  general  fubject  of  fuch  power,  that  is,  in  the 
fociety  itfelf  conlidered  as  one  colle6:ive  body.  If  there- 
fore there  is,  within  the  fociety,  what  he  farther  calls  a 
particular  fubject  of  fuch  power,  that  is,  if  there  is  any 
legiflative  or  executive  body,  which  does  not  take  in 
the  whole  colle6live  body ;  this  legiflative  and  this 
executive  body  muft  have  been  eftabliflied  either  by  ex- 
prefs  or  by  tacit  compact :  and  the  terms  or  conditions  of 
fuch  compadl  cannot  be  found  any  where  elfe  but  in  the 
hiftory,  records,  or  ftanding  cuftoms  of  the  nation. 

Some  indeed,  who  are  better  pleafed  with  amufing 
themfelves  in  fpeculations,  than  with  enquiring  into 
fads,  have  endeavoured  to  fettle  our  notions  of  civil 
conftitutions  by  abftra6t  reafonings  :  as  if  fuch  reafon- 
ings  alone  would  be  fufficient  to  teach  us  univerfally, 
what  form  of  government  is  eftabliflied  in  afl  countries, 
without  atteniing  to  the  hiftory  or  cuftoms  of  any.  As 
this  method  favours  the  idlenefs  of  fuperficial  politicians 
it  is  no  wonder,  that  thefe  abftracted  philofophers 
fliould  have  many  followers.  Moft  men  are  willing  to 
be  thought  very  knowing  in  all  queftions,  which  relate 
to  the  conftitution  of  civil  government  in  their  own 
country  and  few  are  v/illing  to  take  fo  much  pains,  as 
is  neceflliry  to  give  them  a  tolerable  infight  into  fuch 
queftions.  It  would  be  a  great  expence  of  time  and  la- 
bour to  read  hiftory,  to  collc6l  and  confider  ufages  or 
cuftoms,   to   fearch  records,    to  examine  and   compare 
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fa(^s.'  But  fuch  abftraa:  arguments  are  eafily  invented, 
as  will  ferve  to  puzzle  both  the  inventor  and  his  difci- 
ples,  though  they  fliould  neither  be  convincing  to  him- 
felf,  nor  to  any  one  elfe.  This  feems  to  be  the  reafon, 
why  moft  of  thofe,  who  write  or  talk  about  the  conftitu- 
tion  of  civil  governnient  in  our  own  or  in  anv  other  coun- 
try,  fhould  deal  more  in  metaphyfical  reafonings,  than  in 
arguments  drawn  from  fa(Sls  and  obfervation,  and  fliould 
choofe  to  learn  their  political  principles,  rather  from  the 
fubtilties  of  fchoolmen,  than  from  records  and  hiftory. 

Sometimes  we  are  told  on  the  one  hand,  that  mo- 
narchy is  the  beft  form  of  government,  that  it  muft 
be  a  natural  form,  becaufe  the  providential  government 
of  the  world  i*?  of  this  fort,  and  that,  as  it  arifes  necef- 
farily  out  of  parental  authority,  no  other  form  can 
poffibly  be  eftablifhed  of  right,  whatever  may  have  been 
done  in  fact.  On  the  other  hand  we  are  told,  that  fu- 
preme  civil  power  is  naturally  and  unalienably  in  the 
colle(5live  body  of  the  people  *,  and  that  confeqaently 
all  eftablifhments,  which  fuppofe  a  fupreme  pov/er  any 
where  elfe,  muft  be  mere  ufurpations. 

X.  What  is  generally  urged  to  prove,  that  monar-  Monarchi- 
ehical    conftitutions    are    the    only    natural    forms    of        confti- 

^       ^  tutioiionot 

government,  is  fcarce  worth  examining.  '  We  have  more  na- 
already  feen  at  large,  how  little  reafon  there  is  for  ima-  ^^^]^^J.^ 
gining  that  monarchical  power  arifes  naturally  out  of 
parental  authority ;  or  at  leaft  for  imagining,  that  it 
fliould  fo  arife  without  the  aid  of  compatTt.  And  if 
children,  after  they  are  come  to  years  of  difcrction,  are 
not  fubjecl  to  any  civil  power  of  their  father,  till  they 
have  confented  to  it  •,  they  might  naturally  have  v/ith- 
holden  their  confent,  fo  as  to  continue  in  that  freedom 
and  independency,  to  which  they  were  born  ;  or  might, 
by  giving  a  like  confent  elfewhere,  have  eftabliflied  any 
other  civil  government,   either  of  the  fame  form  with 
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what  would  have  arifen  in  their  own  family,  if  they 
haJ  agreed  to  rsmain  under  the  civil  power  of  their 
father,  or  of  any  other  form,    which  they  like  better. 

Notwithltanding  the  providential  government  of  the 
\vorld  may  be  called  monarchical  •,  this  is  no  reafon 
whv  mankind  fhould  be  bound  to  eftablifh  the  fame 
form  in  civil  focieties.  Nor  is  it  even  an  inducement  to 
copy  this  form  ,  till  human  monarchs  can  be  fliewn  to 
have  the  fame  knowledge,  to  contrive  for  the  benefit  of 
their  fubje^ts,  and  the  fame  goodnefs,  to  difpofe  them 
invariably  to  purfue  this  benefit,  that  God  has  to  con- 
trive for  and  to  purfue  the  benefit  of  all  his  creatures. 

As  to  the  fuperior  advantages  of  monarchical  go- 
vernment above  any  other  form,  it  muft  at  leaft  be 
allowed,  that  they  are  very  far  from  being  felf-evident : 
and  confequently,  even  fuppofing  them  to  be  greater 
than  they  really  are,  it  is  very  poflible  for  a  nation,  in 
eftabhfhing  its  civil  conftitution,  not  to  be  aware  of 
them.  And  fince  the  colle(flive  body  of  the  people  is 
originally  at  liberty  to  introduce  what  form  they  pleafe, 
it  is  pofiible  for  them  to  make  choice  of  another.  How- 
ever, all  thefe  fuppofed  advantages  would  be  found,  upon 
enquiry,  to  be  at  leafl  balanced,  or  rather  to  be  outweighed 
by  any  inconveniencies,  which  would  probably  determine 
any  nation,  to  choofe  another  fort  of  conftitution  :  if  they 
were  not  mifled  for  want  of  proper  deliberation,  or  were 
not  driven  by  diftrefs  to  fix  upon  what  in  better  circum- 
ftances  they  would  not  have  chofen. 

Politicians  are  however  very  well  employed  in  com- 
paring and  balancing  the  advantages  and  inconveniences 
of  each  form  of  government  with  one  another.  For 
though  the  refult  of  their  enquiries  will  never  deter- 
mine what  form  it  is,  which  any  peculiar  nation  has 
agreed  to  eftablifh,  yet  it  may  ferve  to  fliew  every  na- 
tion what  is  the  moft  defireable  form,   and  may  lea^ 
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them,  as  tbey  have  opportunity,  to  make  fuch  altera- 
tions in  their  own,   as  will   bririg  them  nearer  to  that 
point,    if  they  cannot   quite   reach   it.      Certainly  our 
**'  Englifh  poet  has  but  little  reafon  on  his  fide,  when  he 
reprclents  fach  an  enquiry,  as  the  bufinefs  of  fools,  and 
maintains,    that   the  only  difference  between   civil  con- 
ftitutions  of  government  conlifts  in  the  better  or  worfe 
adminiftration  of  tiiem:    for  that  confiituticn  is  in  his 
judgment  to  be  called  the  beft,   let  it  be  whzit  it  will, 
which   is   beft  adminiftered.     Whatever  public  benefit 
depends  upon  the  character  of  the  perfons  in  power,  it  is 
derived  from  their  wifdom  and  goodnefs,   and  not  from 
the  nature  of  the  form  of  government.     So  that  to  call 
that  form  the  beft,  which  is  beft  adminiftered,  feems  to 
be  fpeaking  improperly.     Or  if  we  will  call  it  the  beft> 
we  muft  in  the  mean  time  allow,   that  it  is  the  beft  by 
accident  only,  and  not  in  its  own  nature.  In  the  common 
courfe  of  human  affairs  it  is  almoft   impoffible  to  prC'- 
vent  the  civil  power  from   coming  into   the   hands   of  _ 
weak  and  bad  men,  whatever  the  conftitution  is.     That 
form  of  government  therefore   is  beft  in   itfelf,   which 
guards  moft  effe£lually  againft  this  evil,   or   if  this  evil 
ever  does   happen,    which    lays  the  perfons   in   power 
under  fuch  checks  and  reftraints,   as  are  moft  likely  to 
prevent  them  from  abufing  their  truft,  or  laftly  if  this 
truft  is  abufed,  which  has   provided  the  readieft  means 
for  correvfi:ing  the  abufes.      An   abfolute  monarchy  is  a 
conftitution,   which  has  fo  little  title  to  thefe  charadlers, 
that  it  can  have   no  pretenlion  to  be  thought  the   only 
natural,  and  much  lefs  the  only  poiiible,  form  of  govern- 
ment, upon  account  of  its  being  the  beft  form. 

XI.  But  yet  it  does  not  appear  on  the  other  hand,  Monar- 
as  Mr.  Lock "  maintains,  "that  a  monarchical  go-  5,^'"' '""" 
vernment  is  inconfiftent  with  civil  fociety,  and  fo  can  not  impof- 
be  no  form  of  civil  government  at  all.     The   end  of  ^  ^* 
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civil  foclety  being,  he  faj^s,  to  avoid  and  remedy  thofe 
inconveniences  of  the  ftate  of  nature,  which  necelTarily 
follow  from  every  mans  being  judge  in  his  own  cafe> 
bv  fetting  up  a  known  authority,  to  which  every  one  of 
that  fociety  may  appeal,  upon  any  injury  received,  or 
controverfy  that  may  arife,  and  which  every  one  of 
that  fociety  ought  to  obey  •,  wherever  any  perfons  are', 
who  have  not  fuch  an  authority  to  appeal  to,  for 
the  decilion  of  any  difference  between  them,  there  thofe 
perfons  are  ftill  in  a  ftate  of  nature.  And  fo  is  every 
ivbfolute  prince  in  refpe£i;  of  thofe,  who  are  under  his 
dominion.  For  he  being  fuppofed  to  have  all,  both  le- 
giflative  and  executive  power  in  himfelf  alone,  there  is 
no  judge  to  be  found,  no  appeal  lies  open  to  any  one, 
who  m,ay  fairly  and  indifferently,  and  with  authority 
decide,  and  from  whofe  decifion  relief  and  redrefs  may 
be  expelled,  of  any  injury  or  inconvenience,  that  may 
be  fuffered  from  the  prince  or  by  his  order :  fo  that 
fuch  a  man  however  entitled,  czar,  or  grand  fignior, 
or  how  you  pleafe,  is  as  much  in  the  ftate  of  nature 
with  all  under  his  dominion,  as  he  is  with  the  reft  of 
mankind.  For  wherever  any  two  men  arc,  who  have 
no  ftanding  rule,  and  common  judge  to  appeal  to  on 
earth,  for  the  determination  of  controverfies  of  right 
betwixt  them,  they  are  liill  in  a  ftate  of  nature. 

Though  we  fhould  not  be  able  to  fliew,  why  this  rea- 
foning  is  inconclulive,  yet  we  may  be  fure,  that  it  is  fo, 
if  it  proves  too  much;  that  is,  if  it  proves  fome  propofi- 
tion  to  be  falfc,  which  we  are  fure  is  true.  Now  the 
fame  argument,  which  he  here  urges  to  prove,  that 
abfolute  monarchv  is  inconfiftent  with  the  nature  of 
civil  government,  and  confequently  that  it  cannot  pofli- 
bly  be  a  form  of  civil  government,  will  equally  prove, 
that  any  other  form  of  government  is  likewife  incon- 
ilftent  with  civil  fociety,  and  confeqnently  that  there 
can  be  no  fuch  thingr  as  anv  form  of  civil  government. 
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Let  us  try  this  argument  in  another  inftance.  Where- 
ever  any  perlons  are,  who  have  no  authority  to  appeal 
to  for  the  redrefs  of  any  injury,  which  is  received,  or  for 
the  decifion  of  any  controverfy,  which  may  arife  between 
them  ;  there  thofe  perfons  are  ftill  in  a  ftate  of  nature. 
And  ib  is  every  legiflative  body  in  refpedl  of  thofe,  who 
are  under  its  dominion.  For  this  body  being  fuppofed 
to  have  all  the  legiflative  power  in  itfelf  alone,  there  is 
no  judge  to  be  found,  no  appeal  lies  open  to  any  one, 
who  may  fairly  and  indifferently,  and  with  authority 
decide,  and  from  whofe  decifion  relief  and  rcdreis  may 
be  expedled,  of  any  injury  or  inconvenience,  that  may 
be  fuffered  from  fuch  legiflative  body,  or  by  its  order: 
£0  that  fuch  a  body,  if  it  does  not  confift  of  the  whole 
fbciety,  however  it  may  be  entitled,  fenate,  or  affembly 
of  eftates;  or  how  you  pleafe,  is  as  much  in  the  ftate  of 
nature  with  ail  under  its  authority  or  dominion,  as  it  is 
with  the  reft  of  mankind. 

It  will  fcarce  be  replied  here,  that  we  have  not  fup- 
pofed the  executive  power  to  be  vefted  with  the  legif- 
lative power  in  this  body,  as  they  are  both  vefted  in  an 
abfolute  monarch:  becaufe  Mr.  Lock  would  fcarce 
allow  the  executive  body,  if  it  is  diftindl  from  the 
legiflative,  to  be  an  authorized  judge  for  deciding 
any  controverfy  between  the  legiflative  body  and  the 
reft  of  the  fociety,  from  whofe  deciflon  relief  and  re- 
drefs  may  be  expedled  of  any  injury  or  inconvenience, 
that  may  be  fuffered  by  any  perfon  in  the  fociety  from 
fiich  legiflative  body.  And  if  the  executive  body  is  not 
fuch  an  authorized  judge;  there  will  not,  in  point  of 
wanting  an  authorized  judge,  appear  to  be  any  difterence 
between  the  fltuation  of  an  abfolute  prince  in  refpe<Sl  of 
his  fubje^s,  and  the  fltuation  of  a  legiflative  body  in 
refpecft  of  the  reft  of  the  fociety.  To  fuppofe  the  exe. 
cutive  body  to  be  fuch  an  authorized  judge,  is  to  flip. 
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pofe  Its  power  to  be  fuperior  to  that  of  the  leglflatlve 
body ;  lince  giving  the  former  fuch  an  authority  as  this, 
would  be  giving  it  authority  to  fet  afide  the  adts  of  the 
latter.  Nay  the  executive  body  is  fo  far  from  being  a 
judge  with  authority  to  relieve  and  redrefs  any  incon- 
venience, that  may  be  fufFered  by  any  perfon  within  the 
fociety  from  the  a£^s  of  the  legiflative  bodyj  that  if  it 
is  vefted  with  no  power,  but  what  its  name  imports, 
that  is,  with  none  but  executive  power,  it  is  not  fo 
much  as  a  check  upon  the  legiflative  body.  For  as  the 
Icgiflative  power  is  the  fupreme  power,  fo  the  executive 
body,  if  it  is  polTeffed  of  no  other  power,  than  what  is 
merely  executive^  is  naturally  minifterial  to  the  legif- 
lative. And  it  will  by  very  difficult  to  find  any  differ- 
ence between  a  prince,  who  has  all,  both  legiflative 
and  executive  power,  in  himfelf  alone,  and  a  legif- 
lative body,  which  has  in  itfelf  alone  all  legiflative 
power,  and  to  which  the  executive  body  with  all  exe-t 
cutive  power  is  wholly  minifterial.  To  make  the  exe- 
cutive body  a  check  upon  the  legiflative,  we  muft  fup- 
pofe  it  to  be  pofTcfled  of  fome  prerogative  and  to  be  fuch 
a  neceffary  part  of  the  legiflative,  that  nothing  can  be 
done  by  the  legiflative  body  without  the  confent  of  the 
executive.  Yet  even  in  fuch  a  conftitution  as  this,  it 
will  fcarce  be  maintained  that  the  executive  body  is  an 
authorized  judge  to  give  relief  and  redrefs  of  any  in- 
jury or  inconvenience,  that  any  perfon  may  fuffer  from 
the  legiflative  or  by  its  order. 

It  may  indeed  be  faid,  that  fuch  a  legiflative,  efpe- 
clally  if  reprefentatives  chofen  from  time  to  time  by 
the  people  are  a  conftituent  part  of  it,  can  do  no  injury  ; 
becaufe  what  is  done  by  their  authority  is  properly  the- 
3(51:  of  the  people,  whom  they  reprefent.  But  neither 
will  this  make  any  difference  between  the  two  cafes. 
For  in  whatever  fenfc  fuch  a  legiflative  body  is  flud  to 
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be  incapable  of  doing  any  injury,  an  abfolute  monach 
may  be  faid  likewife  to  be  incapable  of  doing  any.  As 
the  reprefcntatives  of  the  people  are  commiffioned  to 
a£l:  for  the  people  ;  fo  an  abfolute  monarch,  as  his  au- 
thority is  originally  derived  from  the  fame  fource,  is 
likewife  comniiilioned  to  ac;!:  for  them.  And  confe- 
quently,  if  it  is  fuppofed  impoffible  for  the  people  to  be 
injured  by  what  their  reprefcntatives  do,  it  will  for  the 
fame  reafon  be  impoffible  for  them  to  be  injured  by 
what  an  abfolute  monarch  does ;  becaufe  both  the  re- 
prefentatives  and  the  monarch  are  commiffioned  by  the 
original  confent  of  the  people  to  d.£i  for  them  ;  fo  that 
the  peoples  confent  is  as  much  implied  in  what  one  of 
them  does,  as  in  v.  hat  the  others  do.  As  a  civil  fociety 
has  the  common  good  of  the  public  in  view,  fo  the 
natural  end  of  that  legiflatlve  power,  which  arifes  from 
civil  union,  is  the  common  good.  The  power  therefore, 
which  is  committed  to  a  legiflative  body,  being  the 
legiflative  power  of  the  fociety,  is  in  its  own  nature  li- 
mitted  to  this  purpofe :  as  the  fociety  had  no  other  le- 
giflative power  to  give,  fo  the  legiflative  body  can  have 
no  other  veiled  in  it.  Whilfl:  therefore  it  continues  to 
ufe  the  power,  which  was  given  it  by  the  confent  of 
the  fociety,  it  can  do  no  injury.  But  the  queftion  is, 
whether,  if  it  z£ts  for  any  ether  purpofe,  it  is  impof- 
fible for  it  to  injure  the  fociety?  and  if  it  does  fo  in- 
jure the  fociety,  the  next  quefl:ion  will  be,  who  is  the 
common  judge  between  fuch  legiflative  body,  and  the 
body  of  the  fociety  ? 

Mr.  Lock  has  fhewn  us,  that  thefe  queftions  may  be 
applied  with  as  much  propriety  to  a  mixed  legiflative 
body,  as  to  an  abfolute  monarch.  °  "  Governments,  he 
fays,  are  diflblved,  when  the  legiflative  body  acls  contrary 
to  its  truft.     He  puts  the  cafe  of  a  legiflative  body  con- 

•  Lock  ibid.  p.  237. 
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iifting  of  three  dlftincl  parts.  Firft  a  fingle  hereditary 
perfon  having  the  conftant  fupreme  executive  power, 
and  with  it  the  power  of  convoking  and  diiTolving  the 
other  two,  within  certain  periods  of  time.  Secondly,  an 
aflembly  of  hereditary  nobihty.  And  thirdly,  an  aiTem- 
bly  of  reprefentatives  chofen  from  time  to  time  by  the 
people.  As  any  other  fort  of  legiflative  body,  fo  fuch 
an  one  as  this,  a^ls,  he  fays,  againft  the  truft  repofed 
in  them,  when  they  endeavour  to  invade  the  property 
of  the  fubje6ts,  and  to  make  themfelves,  or  any  part  of 
the  community,  mafters  or  arbitrary  difpofers  of  the 
lives,  liberties,  or  fortunes  of  the  people.  For  fince  it 
can  never  be  fuppofed  to  be  the  will  of  the  fociety,  that 
the  legiflative  body  fhould  have  a  power  to  deftroy 
that,  which  every  one  defigns  to  fecure  by  entering 
into  fociety,  and  for  which  the  people  fubmitted  them- 
felves to  legiflators  of  their  own  making  ;  whenever 
tlie  legiflators  endeavour  to  take  away  and  deftroy  tlie 
property  of  the  people,  or  to  reduce  them  to  flavery 
under  arbitrary  power,  they  put  themfelves  into  a  ftate  of 
war  with  the  people,  who  are  thereupon  abfolved  from 
any  farther  obedience,  and  are  left  to  the  common  re- 
fuge, which  God  has  provided  for  all  men  againft  force 
and  violence".  Who  then  are  the  common  judges  be- 
tween the  legiflative  body  and  the  colle£live  body  of 
the  fociety,  when  the  former  thus  injures  the  latter  ? 
Shall  we  fay,  that,  as  long  as  the  legiflative  body  dif^ 
charges  its  truft,  there  is  no  occaflon  for  fuch  a  com- 
mon judge,  and  that,  when  it  abufes  its  truft,  the  go- 
vernment is  diflblved.  May  not  we  therefore  fay  the 
fame,  where  a  Angle  hereditary  perfon  is  the  legiflative 
body  ?  As  long  as  he  difcharges  his  truft,  there  is  no 
occaflon  for  any  common  judge  between  him  and  the 
body  of  the  fociety,  and  when  he  abufes  his  truft,  the 
government  is  dilTolv^d.      The  people  do  not  feel  the 
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want  of  a  common  judge,  either  where  the  legiflatlve 
body  is  fimple,  or  where  it  is  mixed  ;  till  thetruft  com- 
mitted to  fuch  body  is  abufed.  But  if  we  confider,  as 
Mr.  Lock  does  here,  what  the  lituation  of  the  people 
is,  in  refpe^fl  of  their  legiilators  of  either  fort,  when 
there  is  a  notorious  abufe  of  this  truft,  we  ihall  find, 
that  there  is  in  fa£l  no  more  a  common  judge  in  oiie 
conftitiition  of  government,  than  there  is  in  the  other. 
The  confequence  of  which  will  be  ;  that  if  abfolute 
monarchy  is  an  impoffible  form  of  government,  be- 
caufe  it  is  inconiiftent  wich  the  nature  of  civil  fociety  ; 
a  mixed  legiflatlve,  or  any  other  legiflative  will  be  an 
impoffible  form  of  government,  for  the  fame  reafon* 

The  inflitution  of  a  legiflative,  Mr.  Lock  fays,  is 
an  umpirage  provided  by  the  members  of  the  fame  fo- 
ciety for  the  ending  all  differences,  that  may  arife  a* 
mongft  them,  and  is  a  bar  to  the  ftate  of  war.  He  does 
not  tell  us,  whether  he  means  here  the  inflitution  of  a  le- 
giflative power,  or  the  inflitution  of  a  legiflative  bodyi 
If  by  legiflative  he  means  a  legiflative  body  it  is  not 
necefTarily  true,  that  where  no  legiflative  has  been  in- 
ftituted,  different  from  the  collective  body  of  the  fo- 
ciety, there  is  no  flanding  umpirage,  which  may  de- 
cide all  controverfies,  and  be  a  bar  to  the  flate  of  war^ 
amongft  the  members  of  the  fame  fociety.  Civil  union 
naturally  creates  a  legiflative  power  ^  which  is  originally 
vefted  in  the  whole  body  of  the  community.  But 
whilft  it  refides  there,  it  is  as  natural  a  bar  to  the  ftate 
of  war,  as  if  it  was  vefted  in  a  particular  part  of  the 
fociety,  or  in  a  legiflative  body,  either  ftmple  or  mixed. 
Such  a  body,  upon  the  inftitution  of  it,  may  be  con- 
ftdered  as  having  the  ftanding  umpirage,  which  bars 
the  ftate  of  war.  But  between  whom  has  it  this  umpi»- 
rage  ?  Between  the  feveral  members  of  the  colleiTtive 
feody ;  and  not  between  itfelf  and  this  colledive  body. 
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If  then  in  a  mixed  conftitution,  we  may  fay,  that  by 
the  ftanding  umpirage  of  the  legiflative  body  there  is  a 
bar  to  the  ftate  of  war  ;  we  may  fay  the  fame  in  a  mon- 
archy. Or  if  in  a  m.onarchy,  the  legiflative  body  and 
the  people  muft  be  conlidered  as  in  a  ftate  of  nature 
with  one  another,  for  want  of  a  ftanding  umpirage 
between  fuch  legiflative  and  the  people ;  we  mufl 
for  the  fame  reafon  confider  a  mixed  legiflative  and  the 
people  as  in  a  ftate  of  nature ;  fmce  there  does  not 
appear  to  be  any  ftanding  umpirage  between  them. 
This  reafcning  is  equally  applicable  to  all  forms  of  go- 
vernment, except  fuch  a  perfect  democracy,  as  we 
fcarce  any  where  find  to  have  been  eftabliflied. 

It  may  perhaps  be  urged,  that  a  mixed  legiflative 
body  is  not  likely  to  abufe  its  truft  •,  efpecially  where 
an  elTential  part  of  it  confifts  of  perfons,  who  are  chofen 
from  time  to  time  by  the  people,  and  who  are  at  all 
times  fo  far  confidered  as  a  part  of  the  people  as  to 
be  fubjeft  to  all  laws  made  by  their  own  concurrence, 
and  to  the  fame  laws,  that  the  reft  of  the  people  are 
fubje^  to.  This  is  undoubtedly  true :  and  the  necef- 
fary  confequence  is,  that  fuch  a  mixed  conftitution  is 
vaftly  preferable  to  a  monarchy.  But  this  confequence 
does  not  atFecl  the  point  in  queftion.  We  are  not 
endeavouring  to  prove,  that  a  monarchy  is  as  good 
a  conftitution  of  government,  as  any  other,  but  only 
that  it  is  as  poflible  as  any  other ;  not  that  it  is  as 
unlikely  to  be  abufed,  but  that  it  is  as  conftftent 
with  the  nature  of  fociety,  as  any  other.  And  the 
great  ufe  to  be  made  of  this  point,  when  it  is  eftab- 
lifhed,  is  to  fliew,  that  the  abftracl:  argument,  by 
which  Mr.  Lock  endeavours  to  prove,  that  no  go- 
vernment can  be  monarchical,  will  be  of  litrle  fervice 
to  thofe  lazy  politicians,  who  think  tliey  have  fuffi- 
cient  grounds  to  conclude  the  civil  conftitution  of  their 
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own  country  to  be  popular,  from  general  reafonings 
upon  the  nature  of  civil  government,  without  having 
recourfe  to  records  and  hiftory,  to  cuftom  and  ufage ; 
without  looking  back  to  the  manner,  in  which  their 
civil  conftitution  was  begun  at  nrft,  and  to  the  changes, 
which  it  has  ilnce  undergone. 

But  after  it  has  been  thus  fhewn,  that  Mr.  Locks 
reafoning  is  inconclufive,  it  may  ftill  be  alked,  why 
is  it  inconclufive  ?  We  fay,  that  the  want  of  a  com^ 
mon  judge  between  the  body  of  the  fociety  and  its 
monarch  can  be  no  reafon  for  concluding,  that  thefe 
two  parties  are  necelTarily  in  a  ftate  of  nature ;  be- 
caufe  there  is  the  fame  want  of  a  common  judge  be- 
tween the  government  and  the  body  of  the  fociety  in 
all  conftitutions  whatfoever,  except  fuch,  if  there  be 
any  fuch,  as  are  perfectly  democratical :  fo  that  if  we 
were  to  admit  the  truth  of  this  principle,  we  fliould 
be  led  to  conclude  from  it,  that  in  all  other  conftitu-^ 
tions  whatfoever,  the  conftltutional  governours  and  the 
reft  of  the  fociety  are  in  a  ftate  of  nature.  Either 
therefore  it  muft  be  allowed,  that  this  principle  is  a  falfe 
one,  or  elfe  it  muft  be  maintained,  that  all  conftitutions 
of  government  are  alike  inconfiftent  with  the  nature  of 
fociety.  But  though  we  are  fure,  that  no  principle  can 
be  true,  if  it  necelTarily  leads  to  a  confequence,  which  is 
confelTedly  falfe  ;  yet  ftill  it  may  not  be  thought  enough 
to  prove  in  this  manner,  that  it  is  not  true,  unlefs  we 
can  fhew  why  it  is  not :  that  is,  unlefs  we  can  fliew, 
how  two  parties  can  poffibly  be  confidercd  as  not  in  a 
ftate  of  nature,  though  they  have  no  common  judge 
to  decide  in  difputes  between  them. 

Now  it  is  certain:  that  perfons  in  a  ftate  of  nature 
have  no  ftanding  judge  of  controverftes,  v/ho  can 
decide  between  them  with  authority:  but  till  it  is 
{hewn,   that  the   havlnrr  fuch  a  ludsTe  is  the  only  eftcv^f 
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of  fociety,  the  converfe  will  not  be  as  certain  ;  it  will 
not  be  certain,  that  where  there  are  two  or  more  per- 
fons  without  any  judge,  who  can  fo  decide,  thofe 
perfons  muft  be  in  a  fVatc  of  nature.  Indeed  in  civil 
focieties  all  individuals,  in  matters  of  private  right  or 
obligation,  have  a  {landing  judge,  vefted  with  autho- 
rity to  decide  finally:  and  this  judge  h  the  legiflative 
body,  or  ►*  rather  the  executive  body  ailing  under  the 
checks  and  controls  of  the  legiflative.  But  then  the 
exiftence  of  fuch  a  judge  in  feme  inftances  necefTarily 
implies,  that  there  can  be  no  fuch  judge  in  other 
inftances.  For  no  decifion  can  be  final ;  unlefs'the  con- 
tending parties  chufe  to  acquiefce  in  it,  where  there  is 
a  farther  judge  to  appeal  to.  If  therefore  there  is  a 
ftanding  judge,  whofe  fentence  is  final ;  the  exiftence 
of  fuch  an  authority  necefTarlly  implies,  that  there  can 
be  no  farther  appeal,  or  that  there  is  no  fi:anding 
Judge,  between  this  final  one  and  the  parties  in  contro- 
verfy.  A  fi:ate  of  fociety  however^  though  in  contro- 
verfies  between  the  legiflative  body  and  the  community 
there  is  no  ftanding  judge,  may  eafily  be  diftin- 
gui filed  from  a  fi:ate  of  nature.  The  very  exiftence 
of  fuch  an  authority,  as  is  lodged  with  the  legiflative 
body,  is  fuflicient  to  make  the  diftin(fJ:ion :  becaufe 
in  a  ftate  of  nature  there  is  no  fuch  authority.  Thus 
much  indeed  muft  be  allowed,  that,  when  there  is  oc- 
cafion  for  a  common  judge  between  thefe  two  parties, 
between  the  legiflative  body  and  the  reft  of  the  fociety ; 
that  is,  where  the  former  have  ufurped  a  power,  which 
does  not  belong  to  them ;  thefe  two  parties  are  then 
fo  far  reduced  to  a  ftate  of  nature,  that  they  will  have 
no  means  of  deciding  the  controverfy  between  them, 
but  that  force  or  ftrength,  which  nature  has  given 
them.  But  when  this  happens  the  conftitutlon  of  go- 
vernment does  not  fubfift-,  but  is  diflblved. 

r  Sec  B  II.  C.  III.  §  VH. 
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Uponthe  whole ;    the  reafon,    why  a  monarch  and 

the  collective  body  of  the  fociety,  are  not  in  a  ftate  of 

nature,  is  becaufe  this  body  has  entrufted  him  with 

fuch  an  authority  over  it,  as  the  ftate  of  nature  knows 

nothing  of.     His  authority  indeed  is  not  an   arbitrary 

one  of  doing  what  he  pleafes  with  the  people,    that  he 

governs :    though   there   are  no  conftitutional   checks 

and  controls  provided   for   his  reftraint,    the   authority 

cntrufted  with  him  is  a  limited  one  in  its  own  nature, 

as  being  intended  for  the  fecurity  and   advancement  of 

the  common   benefit.     He  and  the  fociety  will  indeed 

be   in   a   ftate   of  nature,    when     he  abufes  this  truft. 

But  this  inftead  of  proving,   that  a  monarchical  confti- 

tution  neceflarily  places  the  monarch  and  his  people  in  a 

ftate  of  nature,    will  only  prove,    that  they  come  into 

fuch  a  ftate,  when  the  conftitution  is  diftblved. 

XII.  What   I  have  here    princip:illy    in  view   is   to  All  conftJ- 

convince  the  reader,    that  the  only  reafonable   method  ^utinnsnot 

.  ,         .  neceffarily 

of  learnmg  wnat  is   the  conftitution  of  government  in  democrad- 

any  nation,  is  to  read  the  hiftory  of  that  nation,  and  "^' 
to  colle<n:  from  its  moft  authentic  records  fuch  faCls, 
as  relate  to  the  forming  the  conftitution,  as  far  back  as 
we  can  go,  and  fuch  likewife,  as  relate  to  any  fudden, 
or  to  any  gradual  changes,  which  have  from  time  to 
time  been  made  in  it.  I  have  with  this  view  examined 
already  fome  of  the  abftradted  arguments,  by  which  it 
has  been  attempted  to  prove  on  the  one  hand,  that  all 
conftitutions,  except  fuch  as  are  monarchical,  are  unna- 
tural, and  on  the  other  hand,  that  a  monarchic  al  confti- 
tution is  inconfiftent  with  the  nature  of  civil  fociety. 

We  may  now  go  on  to  conftder  and  explain  what 
Grotius  fays  upon  this  liibjedt  5  and  perhaps,  when  his 
opmion  is  thoroughly  examined  and  placed  in  a  true 
light,  it  may  be  found  lefs  exceptionable,  than  at  ftrft 
fight  it  appears  to  be.  q  Grotius  maintains  it  to  be 
9  L.  I,  c.  III.  5  vin. 
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a  falfe  and  dangerous  opinion,  that  in  all  civil  focieties^ 
without  exception,    the    Ibvereign   power  is  vefted  in 
the  people,  fo  as  to  make  them  the  conftitutional  judges, 
whether  their  kings  or  other  governours  abufe   their 
authority,    and  to  give  them  a  conftitutional  right  of 
reftraining  or  punifliing  thofe  governours,    where  they 
are  chargeable  with  fuch  abufe.     His  commentator  here 
accufes  him  of  ftating  the  queftion  in  a  falfe  and  infidi- 
ous  manner.     No  one,   fays   Gronovius,  ever  thought, 
that  the  fupreme  power  is,  every  where  and  without  ex- 
ception,   lodged  in  the  hands  of  the  people,  fo  as  to 
give  them  a   right  to  reftrain  and  puniOi  their  kings, 
whenever  they  mifufe  their  power ;   or  if  any  one  ever 
has  thought  fo,    we  can  by  no  means  agree  with  him. 
Thus   far  therefore  the  commentator  and  the  author 
feem  to  be  of  the  fame  opinion.     But  Gronovius  goes 
on  to  Inform  us,   that  this  is  not  the  point  in    queftion. 
The  true  ftate  of  the   queftion   is,   whether  a    people 
that  have  a  government  lawfully  eftablifhed,  whether  a 
people,    that  have  once   agreed  to  be   governed   by  a 
king,  or  by  a  fenate  of  nobles,  or  by  an  alTembly  of  the 
eftates,   may  not  change  the  government,  and  even  pun- 
ifli  their  governours,   when  the  greater  part  of  the  fo- 
fociety  percieve  fuch  eftiblifhed    government  to  be  de- 
ftrudtlve    of  the   common    good,    when  their    king  is 
plainly  become  a  fmgle  tyrant ;    or  their  fenate  of  no- 
bles is   degenerated  ijcito  a  body  of  tyrants  ;    or  their 
aftembly  of  eftates  is  changed  into  a  confufed   meeting 
of  feditious  fa(Slions.     This  indeed,    which    Gronovius 
propofes,   is  one  queftion  :    but  he    had   no  reafon    for 
charging  Grotius  with  ftating  it   iniidioufly  *,  if  it  is  not 
the  queftion,    which  Grotius  here  defigned  to  examine. 
It  is  one  queftion,  whether  the   collective  body  of  the 
people  have,  every  where  and  without  exception,  a  con- 
ftitutional right  to  reftrain  and  punifti  their  kings,  or 
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their  nobles,  or  their  ftanding  reprefentatives,  -that  is, 
>frhether  all  conflitutions  of  government  muft  necefla-  - 
rily  be  perfect  democracies.  And  it  is  another  queftion, 
whether  the  people,  whatever  form  of  government  they 
may  have  confented  to  eftablifli,  have  not  a  natural 
right  to  judge,  when  that  conftiiution  is  broken  \  and 
when  it  is,  to  introduce,  if  they  are  able,  a  new  form  of 
government,  to  put  the  civil  power  under  other  regu- 
lations, and  to  reftrain  or  punilh  thofe,  who  have  abu- 
fed  it,  if  they  fliall  attempt  to  eftablifh  their  unconfti- 
tutional  ufurpations  by  force.  If  the  latter  queftion  had 
been  what  Grotius  here  deiigned  to  examine,  he  might 
indeed  juftly  be  charged  with  ftating  it  inlidioufly.  But 
if  he  defigned  to  examine  the  former,  he  feems  to  ftand 
clear  of  this  charge.  And  certainly  his  words  plainly  fhew 
us,  that  he  had  the  former  of  thefe  two  queftions  in  his 
mind.  Or  if  his  words  are  not  a  fufficient  evidence,  we 
may  have  fuller  evidence  by  attending  to  r  the  argu- 
ments, which  he  tells  us  are  made  ufe  of  in  defence  of 
the  opinion,  which  he  reje(Sls :  for  thofe  arguments, 
if  they  prove  any  thing,  would  prove,  that  the  collec- 
tive body  of  the  people  have  every  where  without  ex- 
ception a  conftitutional  right  of  reftraining  and  pun- 
iftiing  the  legiflatlve  body,  and  not  that  they  have  a 
natural  right  of  doing  themfelves  jufticc,  where  the 
d\i\  conftitution  is  diflblved  by  unconftitutional  ufurpa- 
tions of  power.  There  is  ftill  a  farther  evidence,  that 
he  had  no  thoughts  of  examining  into  the  latter  of 
thefe  two  queftions  in  this  place :  for  it  is  fcarce  likely, 
that  he  ftiould  undertake  to  examine  it  twice  ;  and  we 
find,   that  he  does  examine  it  in  '  another  place. 

What  our  author  has  faid  upon  the  point  before  him 
will  be  the  more  readily  admitted  ;  if  wc  attend  to  his 
principles  in  their  full  extent.      Though  he   explains 

r  Grot,  ibid,  *  Grvt.  L.  I    C.   IV.  §  VII. 

VOL.  II. 
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himfelf  •  in  the  inftance  of  monarchical  government, 
his  principles  t  1"^^  fays,  are  intended  to  be^  general,  fo 
as  to  be  applicable  to  the  fovereign  body,  whatever 
the  form  of  that  body  is  ;  whether  it  coniifts  of  a  lingc 
perfon,  as  in  monarchies  ;  or  of  a  fenate  of  nobles,  as 
in  ariftocracies  •,  or  of  any  feledl  part  of  the  people,  as 
in  moll  democracies ;  or  is  compounded  of  all  thefe,  as 
in  mixed  conftitutions.  And  if  we  fuppofe  the  fovereign 
body  to  confift  of  a  iingle  hereditary  perfon  having  the 
conftant  fupreme  executive  power,  of  an  aflembly  of 
hereditary  nobility,  and  of  an  aflembly  of  reprefentatives 
chofen  from  time  to  time  by  the  people  j  it  will  fcarce 
be  thought  an  error  in  political  principles  to  maintain, 
that  the  colle<Stive  body  of  the  people  have  not  a  confti- 
tutional  right  to  refl:rain  and  punifh  fuch  a  body  as  this. 

All  that  our  author  maintains  more  than  this  is,  that 
monarchical  government  is  poflible,  that  it  is  poflible 
for  the  coUedlive  body  of  the  people  to  veft  the  fu- 
preme power  both  legiflative  and  executive  in  the  hands 
of  one  man.  And  even  what  he  alledges  in  fupport  of 
this  opinion,  lias  been  the  more  blamed  for  want  of  con- 
fidering,  that  his  arguments  upon  this  head  are  as  ap- 
plicable to  all  other  forms  of  government,  as  they  arc 
to  monarchical  ones :  fince  it  will  fcarce  be  poffible  to 
fhew,  that  the  coUedlive  body  of  the  people  can  veft 
fuch  a  power  ill  any  number  of  perfons  of  what  fort 
foever  lefs  than  they  majority,  if  they  cannot  veft  it  in  a 
iingle  perfon. 

Our  "  author's  topic,  from  which  he  fets  out,  when  he 
is  to  prove,that  the  whole  civil  power,  legiflative  and  exe- 
cutive, may  be  cntrufl:ed  with  a  Angle  perfon,  has  been 
the  ground  of  fome  exceptions  to  his  whole  opinion. 
The  law  of  nature,  he  fays,  allows  an  individual  to 
difpofe  of  his  own  peribn,  fo  as  to  make  himfelf  a  flave 
and  he  appeals  to  the  mofaic  and  to  do  the  Roman  law  in 
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fupport  of  this  principle.     From  whence  he  argues  tha 
a  number  of  individuals,  though  formed  into  a  civil  fo- 
ciety,    may,    confidently  with  the  law  of  nature,  fubj'scl: 
themfelves  in  fuch  a  manner  to  the  civil  power  of  any 
one  man,  as  to  retain  to  themfelves  no  part  of  that  power 
either  legiflative  or  executive.     The  reader  has   already 
feen  in  one  inftance  what  abihties  Gronovius  was  pofTefled 
of  as  a  commentator  ;    and  his  manner  of  treating  this  ar- 
gument will  give  us  another  fpecimen  of  them.  He  firft 
miftakes  our  authors  meaning,  and  gives  him  a  very  ex- 
ceptionable one,  and  then  grants  the  whole  argument  to 
be  conclufive  in  the  miftaken  and  exceptionable  fenfe,  in 
which  he  underftood  it.  Many  who  read  Grotius,fall  into 
the  fame  miftake  with  him,as  to  the  authors  meaning :  but 
then  they  are  wife  enough  to  fee,  that,  if  Grotius  meant 
what  they  imagine  him  to  mean,  his  argument  would  not 
be  conclufive.  He  is  generally  fuppofed  to  reafon  in  the 
following  manner — Since  the  law  of  nature  allows  an 
individual,    by  his  own  a£l,  to  make  a  flave  of  himfelf 
or  to   fubject   himfelf  to  the  private    difpotifm  of  his 
mafter  ;    the  fame  law  mufl:  neceffarily  allow  a   number 
of  individuals,    by  their  own  a£l,    to  make   flaves  of 
themfelves,  or  to  fubje^l  themfelves  to  the  private  def- 
potifm  of   their  civil  governour.     Thus  he  is  fuppofed 
to    conclude    from  what    may  be  done   in     one    cafe, 
that  the  fame  may  be  done   in  the  other.     Whereas 
in  fa£l  his  argument  is  fuch  an  one,    as   the   logicians 
call  a  majori  ad  minus ;  he  reafons  from  the  poflibility 
of  doing  more  to  the  poflibility  of  doing  lefs.       Since 
the  law   of  nature   allows   an  individual,  by  his   own 
a£t,   to  part  with  fo  much  of  his  liberty,  or  fo  much  of 
his  power  over  himfelf,  as  to  become  a  flave  ;  it  cannot 
but   allow  a  number  of  individuals  to  do  what  is  lefs 
than  this,  to   part  with  fo  much  of  their  power  over 
themfelves  in  their  focial  capacity,  as  to  retain  no  con- 
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flittitional  civil  power.     If  the  law  of  nature  allows  a 
man,  by  his  own  ac^,   to  fubje^  himfelf  to  private  def- 
potifm,  by  making  himfelf  a  Have;  it  cannot  but  allow 
him,   by  his  own  adl,    to  do  lefs  than  this,   to  part  with 
his  liberty,  in  a  lefs  degree,  and  fubjecl  himfelf  to  civil  def-= 
potifm,  by  giving  up  all  the  fhare,  which  he  had,  as  a  mem- 
ber of  civil  fociety,  in  the  legiflative  and  executive  power. 
,   It  may  be  neceflary  here  juft  to  mention  the  difFer- 
rence  between  flavery  and  civil  fubje(flion  on  the  one 
hand,  an-1  between  private  and  civil  defpotifm  on  the 
other.     The  flave  is   bound  to  make    the  good  of  his 
mailer  the  end  of  all  his  a^lions,    and  confequently  to 
conform  himfelf  in  all  things  to  the  will  of  his  mafter, 
The  fubje<5l  is  bound  to  prefer ve  and  advance  the  good 
of  the  civil  community,  and   confequently  to  conform 
himfelf  to  the  will  of  fuch  community,    in  all  things, 
which  relate  to  the  general  good.  Private  defpotifm  there- 
fore implies  a  right  in  the  mafter  to  dircvfl  all  the  adlions 
of  the  flave  for  his  own  benefit.  Civil  defpotifm  implies 
a  right  in  the  civil  governour  to  direift  fuch    anions  of 
the  fubjecls,  as  relate  to  the  general  good  or  benefit  of 
the  fociety.     From  hence  we  may  underftand,    that  our 
authors  reafoninp  is  conclufive,    when  it  is  confidered, 
as   he  intended  it,    only  as   an  argument  a    itiajori   ad 
minus  ;    from  what  is  greater  to  what  is  lefs.     If  the  a£l 
of   an  ifidivldual  can  bind  hin>  to  fubmlt  all  his  a<Slions 
to  be  dire<^ed  by  the   will  of  his   mafter,    for  the    in- 
terefl:  of  his  iT^aller ;    a  like   a£l:  can  bind  any  one   in- 
dividual or  any  number   of  individuals  to   fubmlt  fuch 
of  their  adlions,   as  are  relative  to  the  fociety,    of  which 
they  are  members,   to  be  directed  by  the  will  of  their 
civil  governour,    for  the  common  intereft  of  the  public. 
Certainly,   if  mankind  are  incapable  of  laying  themfelves 
tinder  fuch  an  obligation  as  this,  there  can  be  no  fuch 
thing  as  an  eflablifhed  form  of  government,   unlefs  it  is 
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9.  perfect  democracy  :    for  this  is  the  fubje£lion,    which 
the  individuals,    who  are  members  of    civil  fociety  owe 
to  the  legiflative  body  ;  whether  that  body  confifts  of  one 
man,  as  in  monarchies,  or  of  a  fele£t  body  of  heredita- 
ry nobihty,    as  in  ariftocracies,  or  of  any  part  of  the  peo- 
ple lefs  than  the  majority  of  the  whole  fociety,  as  in   all 
democracies,  but  thofe  which  are  perfe<St  ones ;  whether 
fuch  part  is  conlidered  as  the  reprefentatives  of  the  reft, 
or  whether  it  Is  a  part,   which  acls  colledlively  inftead 
of  the  whole.     We  may  obferve  by  the  way,    though  it 
does  not  relate  to  our  authors  reafoning,   that  even  pri- 
vate defpotifm  is  not  fuch  a  fort  of  power,  as  it  is  com- 
monly fuppofed  to  be.     '"  It  is  not  a  right  in  the  mafter 
to  do  what  he  plcafes  with  the  flave.     It  is  is  naturally 
fubjecl  to  feveral  limitations  5  and  as  the  flave  is  inju- 
red,  when  any  of  thefe  hmitations  are  broken,  he  has  a 
right  to  feek  for  redrefs.     A  Angle  flave  indeed  may  be 
too  weak  to  have  the  means  of  redrefs  in   his   power : 
but  a  nation  of  flaves,  if  Grotius  had  fuppofed  any  fuch 
thing,    would  have  ftrength  enough   to  fupport   their 
rights,  if  they  were  willing  to  ufe  it.     However  Grotius 
does  not  fuppofe  any  fuch  thing  5  but  whllfl:  he  con- 
tends   for  the  poflibility  of    a  peoples  committing  the 
whole  civil  power,  both   legiflative  and  executive,  to  a 
part  of  the  fociety,   as   for  inftance  to  a  king  in  fome 
conftitutions,  to  the  nobles,  or  to  the  aflemblv  of  the 
eftates  in  others,   he  conflders  the  power  in  the  hanl  of 
this  part,   only  as   civil  power,  and  not  as  private  def- 
potifm ;  and  he  conflders  the  people   as  in    a  ftate  of 
civil  fubje^ion,  and  not  as  in  a  flate  of  flavery.     If  he 
had  not  this  diftindlion  in  his  mind,  his  whole  reafoning 
here    would  be   inconfiflent  with   the   firft  principles, 
which  he  lays  down  x  elfewhere,  when  he  defines  a  na- 
tion to  be  an  aflembly  of  men  of  free  condition,  in   op- 
pofltion  to  a  family  of  flaves*     And  whether  this  civil 
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fubjecftion  is  due  to  one  man  or  to  more,  it  is  ftill  but 
civil  fubjedlion  :  the  power  acquired  by  it  is  only  civil 
power,  that  is,  a  power  of  directing  and  of  compelling 
the  ftibje^ls  to  promote  the  common  good  and  benefit 
in  all  fuch  actions,  as  relate  to  the  peace  and  welfare  of 
the  fociety.  This  power  is  not  tyrannical  in  itlelf  and 
does  not  imply,  that  they,  who  are  intruded  with  it, 
have  any  right  to  compel  the  fubje^ls  to  purfue  any 
other  end.  If  they  fhould  under  the  colour  of  this 
power  pretend,  that  they  have  fuch  a  right,  I  do  not 
find  that  our  author  maintains  it  to  be  unlawful  for  the 
people  to  make  ufe  of  fuch  means,  as  they  can,  to  pre- 
vent themfelves  from  being  enflaved. 

After  Gronovius  has  fuppofed   his  author  to  be  con- 
tending,  that  a  number  of  individuals,   uniting  into   a 
civil  fociety,   may,  confiftently  with  the  law  of  nature, 
make    themfelves   flaves    to  their  governour,  and   has 
granted    the  whole  force   of  the   argument  in  this  mif- 
taken  fenfe  of  it,  which  no  one  elfe,  but  himfelf  would 
liave  granted,  he  afks,  what  is  the  farther  confequence  ? 
and  then  amufes  himfelf  with  contending,   that,  though 
fuch  nations  which  have  thus  enflaved  themfelves,  may  be 
flaves,  if  they  pleafe  ;   yet  the  confequence  of  this  argu- 
ment are  not  applicable  to  any  nation  in  Europe.     As  if 
Grotius  had  here  been  endeavouring  not  only  to   prove 
that  any  fubjecls,  confidered  as  members  of  civil  fociety, 
may  be  as  much  at  the  arbitrary  difpofal  of  their   civil 
governours,  as  flaves  are  at  the  arbitrary  difpofal  of  their 
mafters  ;    but  that  feme  or  all   the  nations  in  Europe 
have  in  facl  thus  enflaved  themfelves.     As  our  author 
had   no  intention   to    prove    in   general,  that  fubje«51s, 
as  members  of  civil  fociety,   may   be  flaves,   fo  he  had 
much  lefs  any  intention  of  proving  this,  to  be  the  cafe 
y         in  fa£l  of  any  nation  whatfoever.     The  point,  which  he 
has  in  view,    is  only  to  fliew  that  all  conftitutlons  of  go- 
vernment are  not,  in  the   nature   of  the  thing,   purely 
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democratical  ;  that  the  colle<Stive  body  of  the  people, 
thongh  the  fupreme  Icgiflative  and  executive  powers 
begin  from  them,  and  they  are  originally  VQAcd  m  them 
may  fo  far  have  parted  vv^ith  thefe  powers,  as  not  to 
have  a  conftitutional  right  of  deliberating  upon  what 
the  legiflative  and  executive  bodies  do,  and  of  reftrain- 
ing  or  punifhing  the  perfons  who  compofe  thefe  bodieso 
He  inftanccs,  at  firft  fetting  out,  in  the  cafe  of  a  mon- 
archy, and  endeavours  to  Ihew,  that  the  conftitutional 
legiflative  and  executive  powers  may  be  given  up  by 
the  people,  and  be  entrufted  by  them  to  a  fingle  perfon  : 
but  he  obferves,  before  he  concludes  what  he  had  to 
advance  upon  this  fubje^,  that  he  defigned  his  reafon- 
ing  fhould  be  general,  and  fhould  be  extended  to  all 
other  forms  of  government  vvhatfoever.  Nor  does  he 
attempt  to  prove,  even  whilft  he  dwells  upon  the  in- 
ftances  of  monarchies,  that  any  fuch  conftitution,  as  he 
there  defcribes,  is  adlually  eftablifhed  in  any  country 
whatfoever.  If  fuch  a  conftitution  is  poffible  in  the  na- 
ture of  the  thing,  it  is  enough  for  his  purpofe.  And  his 
unthinking  commentator,  whilft  he  deligned  to  oppofe 
his  principles,  grants  him  not  only  this,  but  much  more 
than  this ;  he  grants,  that  the  members  of  a  civil 
community  may  by  their  own  adt  make  themfelves 
flaves  to  their  civil  governours. 

We  may  judge,  how  well  this  commentator  was 
qualified  to  write  upon  civil  power,  if  we  attend  to  his 
manner  of  proving,  what  Grotius  never  denies  that  there 
is  no  kingdom  in  Europe,  vi^here  the  fubjecls  are  under 
the  abfolute  power  of  a  monarch.  The  Germans,  fays 
he,  ele6l  their  emperour.  The  French  originally  chofe 
their  kings  in  the  firft  eftablifhment  of  the  three  lines 
of  Meroveus,  Charlemayne,  and  Hugh  Capet.  And 
the  Spaniards  received  the  houfe  of  Auftria  upon  the  title 
of  marriage  and  compadl.     It  is  not  worth  the  while  to 
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enquire,  how  far,  in  the  laft  of  thefe  inftances,  a  claim 
to  govern  under  the  title  of  having  married  one,  who 
had  a  right  to  govern,  can  without  any  intervening  a£t 
of  the  people,  be  called  a  compaft.  Bat  in  general  we 
may  obferve,  that,  if  all,  which  he  contended  for  here, 
is  granted ;  if  thefe  feveral  kingdoms  were  obtained  by 
election  or  by  compadt ;  it  will  by  no  means  follow, 
that  the  kings  are  not  abfolute :  fince  upon  our  com- 
mentators principles,  compadl  may  not  only  give  a 
king  fuch  an  abfolute  civil  power  over  his  fubjecls,  as 
fhall  be  under  no  conftitutional  control,  but  may  give 
him  likewife  even  private  defpotifm,  fo  as  to  make  them 
all  Haves.  And  if  we  grant  flill  farther,  that  none  of  thefe 
monarchs  have  abfolute  civil  power,  it  will  not  follow, 
that  Grotius  is  miftaken,  when  he  maintains,  that  an  ab- 
folute monarchy  is  a  poffible  form  of  civil  government. 

Gronovius  indeed  alks,  what  occafion  there  is  for 
concerning  ourfelves  in  Europe  with  fuch  a  queftion  as 
this  ?  But  the  anfwer  is  obvious.  We  have  as  much  to 
do  with  this  queftion  in  Europe,  if  we  have  a  mind  to 
underftand  the  origin  and  nature  of  civil  conftitutions, 
and  to  fettle  the  meafures  of  that  obedience,  which  we 
owe  to  our  civil  governours,  as  if  we  lived  in  Ada. 
For  certainly  the  meafures  of  conftitutional  obedience 
to  our  governours,  be  they  monarchs,  or  nobles,  or 
our  own  reprefentatives  with  legiflative  authority,  will 
not  be  the  fame,  if  the  people  in  their  collecftive  body 
have  not  every  where  and  without  exception  a  confti- 
tutional power  of  reftraining  and  punifhing  their  gover- 
nours, that  they  would  be,  if  this  coUeiStive  body  had 
fuch  a  conftitutional  power. 

It  was  not  material,  whether  our  author  examined 
this  queftion  in  the  inftance  of  an  abfolute  monarchy,  or 
in  the  inftance  of  any  other  form  of  a  legiflative  body. 
Though  perhaps  what  he  fays  upon  it  would  have  been 
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lefs  obje£led  to,  if  he  had  made  choice  of  fbme  other 
inftance  :  and  he  would,  befides  this,  have  had  the  far- 
ther advantage  of  not  being  led  to  explain  the  occa- 
iions  of  eftablifhing  abfolute  monarchies ;  upon  which 
fubje^l:  he  has  advanced  fome  pofitions,  that  moft  of  his 
feaders  are  difpleafed  with. 

•    The  point,   which  he  wants  to  eftablKh,    ivhen  it  is 
stripped  of  this  circumftance,  is,  that,  unlefs  in  perfe<n:ly 
democratical  focietles,  there  is  in  fome  one  man,  or  in 
fome  body  of  men,  within  the  fociety,  a  civil  defpotic 
power  lodged,  which    though    it  is   originally   derived 
from  the  colledlive  body  of  the  people,  is   exercifed  af- 
terwards fo  far  independently  of  them,  as  not  to  be  fub- 
j'e61:    to   any  conftitutional  reftraints    from   that    body. 
Defpotic   power  is   a  bad  name   indeed,   becaufe  it  is 
Commonly  ufed    to  convey  the  notion   of  what   is  ar- 
bitrary and  tyrannical.     But    this  bad  meaning  will   be 
taken  off,  if  we  call  it  civil  defpotifm,  which  is  the  civil 
power  originally  inherent  in  the  community  or    colle(Sl:- 
ive  body  itfelf,  but  entrufted  by  their  confent,    either 
cxprefs  or  tacit,   with  the  governing  part   of  each  com- 
munity.     What    Grotius    principally  contends  for  is, 
that  this  power  may  be  fo  delegated  by  the  collective 
body,  as  to  leave  that  collective  body  no  {hare  in  it. 
When  this  has  been  done,  the  people  he  fays,   have  no 
<56nftitutional  right  to  reftrain  or  punifli  thofe  gover- 
nours,  who  are  entrufted  by  them  with  this  power.  But 
then,  where  the  conftitution  is    broken,  or   where   the 
conftitutional  governours  pretend  to  and  make  ufe  of  a 
power,  which  does  not  belong  to    them,    a  power    of 
caufelefsly  and  arbitrarily  opprefllng  the  people,    which 
is  no  part  of  civil  power  ;  our  author,  as  far  as  appears, 
does  not  contend,  that  in  thefe  circumftances  the  people 
have  no  natural  right  of  doing  themfelvesjuftice.     And 
certainly  we  ought  very  carefully  to  diftinguifh  between 
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a  conflltutional  right  in  the  people  to  interfere  in  the 
affairs  of  government,  to  diredl  or  reftrain  the  legifla- 
tive  and  executive  bodies  in  the  exercife  of  the  power, 
that  is  entrufted  with  fuch  bodies,  and  a  natural  right 
in  the  people  to  maintain  the  conftitution,  as  it  was  at 
firfi  fettled,  when  any  attempts  are  made  to  alter  it  j  to 
refume  the  legiflative  and  executive  power,  when  the 
conftitution  has  been  broken  5  or  to  defend  themfelves 
againil  all  unfocial  or  unconftitutional  oppreflion. 

Grotius,  as  I  obferved  before,  having  chofen  to  ex- 
plain what  he  has  to  fay  upon  this  fubjecl,  in  the  in- 
ilance  of  monarchy,  was  led  to  fay  fomething  concern- 
ing the  podibility  of  introducing  fuch  a  form  of  go- 
Vei^ment,  not  only  in  the  nature  of  the  thing  itfelf,  but 
in  h£t  too.  As  the  poffibility,  in  the  nature  of  the 
thing,  of  entrufting  the  whole  civil  power,  both  legif- 
lative and  executive,  in  the  hands  of  one  man,  fo  as  not 
to  fubje£l  him  to  any  conftitutional  reftraints  from 
the  coile6live  body  of  the  people  ;  the  general  conlide- 
ration,  by  which  fuch  a  conftitution  of  government  is 
iliewn  to  be  conliftent  with  the  nature  of  civil  fociety, 
is  the  fame,  that  muft  be  made  ufe  of  to  fliew,  that  any 
other  form  of  government  is  poffible,  that  the  legif- 
lative and  executive  power  are  fubje^t  to  no  conftitu- 
tional  reftraints  from  the  colle<flive  body  of  the  people, 
when  they  are  entrufled  with  any  number  of  men,  of 
any  denomination  whatfoever,  lefs  than  the  majority  of 
the  community.  It  might  be  obje(fi:ed  indeed,  that  we 
cannot  well  prefame,  that  any  nation  would  ever  con- 
fent  to  truft  the  whole  civil  power  with  any  one  man 
for  reafons  which  have  been  taken  notice  of  already. 
^  But  to  this  our  author  replies,  that  the  objedlion  is 
nothing  to  the  purpofe  of  the  point'  in  hand  :  for  we 
are  not  enquirhig,  what  form  of  government  may  be 
prefumed  to  have  been  eftablillied,  where  the  matter  is 
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doubtful ;  but  what  form  may  be  cdabllfhed  connftent- 
ly  with  the  nature  of  civil  fociety-     You  may  urge,  that 
this  form  is  attended    with   many  inconveniences  :   but 
all  the  inconveniences,  which  attend  it,  as  they  will  never 
prove  it  to  be  impcliible  in  h£i,  fo  much  lefs   will  they 
prove  it  to  be  impoffible  in  its  own  nature.     All  forms 
of    government    have    fome    inconveniences    attending 
them.     And  if  the  inconveniencies  of  one  form  would 
prove  it  to  be  impoffible ;     the   inconveniencies    of  all 
other   forms   would   prove  them   all   to  be   impoffible. 
As  there  are  many  ways  of  fetting  out  in  common  life, 
many    different  trades,    profeffions,    or  occupations  for 
men  to  choofe  out  of,  and  fome  are  in  themfelves  prefera- 
ble to  others :    mankind,  in  determining  what  way  of 
life  they  fliall  enter  upon,   do  not  always  fix  upon  that 
Avay,   which  may  appear  mofl  eligible  in  itfelf.     Some- 
times their  fituation  will  not  allow  them  to  engnge  in 
the  profeffion,  whicli  they  would  otherwife  have  liked 
beft.     Sometimes  they  chufe  wrongly  for  want  of  deli- 
berating at  all.     And  fometimes  they  are  milled  in  their 
judgment,  when  they  do  deliberate.     Juft  fo  it  happens, 
where   a   nation   is  to   chufe  its  form   of  government. 
Diftrefs  m.ay  compel  it  to  take  up  with  fuch  a  form,   as 
in  better  circumftances  it   would   not   have  chofen.     It 
may  fometimes  eftabhfii    a    form    of  government    too 
haftily  without  deliberating,  which  is  beft.     And  fome- 
times,   even  though    it    (liould    deliberate,    it   may  be 
miftaken  in  its  choice.     So  that  nctv/ithftanding  it  is  true, 
that  abfolute  monarchy  is   not  only  attended  with  fome 
inconveniences,    as  all  other  forms  of  government    are, 
but  that  it  is  attended  with  more  than  any  other ;    yet 
this  is  no  reafon,  why  it  fiiould  be  impoffible  for  fuch 
a  form   ever  be  to    eftabliffied   in   hdi.     The  nation, 
where  it  is  eftabliffied,   may  have  chofen   this   form, 
though  they  knew  it  was  a  bad  one :  or  they  may  have 
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cliofen  it,  becaufe,  either  for  want  of  confiJeration,   or 
for    want    of  reafoning    upon     right    principles,    they 
thought  it  to  be  a  good  one.     In  our  endeavours  there- 
fore to  find  out  whether  it  is  this,   or  any  other  form, 
which  has  been  eftablifhcd  in  any  nation,   we  are  not 
to  confider  the  excellence  or  advantage  of  this   or  of 
that  form,   but  to  attend  to  the  matter  of  h€t,   and  to 
enquire  what  form  appears  to  have  been  actually  eftab- 
liilied  by  the  confent  of  the  people,    either  exprefs  or 
tacit.     Grotius  mentions  particularly  the  motive  of  dif- 
trefs,    when  he  fuppofes  it  poffible  for  a  nation  to  be  in 
danger  of  being  deflroyed  by  war,    if  it  does  not  put 
itfelf  under  the  abfolute  command  of  fome  able  and  ex- 
perienced  leader,    or  to  be  in  danger  of  perifhing  by 
want,  if  it  does  not  give  up  its  general  right  in  the  civil 
power  to  fome  perfon,  who  will  fupply  its  wants   upon 
no  other   terms.     He  fuppofes  farther,   that  an  owner 
of  large  tra£ls  of  land  may  grant  the  land  out  to  fuch 
perfons,    as  are  wilhng  to  fettle  there,    upon  condition 
of  his  having  the  conliitutional  power  of  governing  all 
thofe  perfons,   confidered  as  united  into  a  civil  fociety  j 
or  that   one,    who   has   private   defpotic   power  over  a 
great  number  of  flaves,    that  is,    of  perfons,   who   are 
bound  to  work  folely  for  his  beneiit,    may  give  them 
their  perfonal  liberty,    fo  as  to  form  them  into   a   civil 
fociety  upon  condition,    that  they   ihall    ftill  be   fubje£v 
to  his  civil  defpotifm,   or  be  obliged  to  promote  a  com- 
mon good  in  fuch  a  manner  as  he  fhall  direct. 

It  is  not  worth  our  while  to  examine,  how  far  thefe 
fuppofed  cafes  may  ever  happen  in  fa£l.  The  great 
point,  that  we  want  to  prove,  is,  that  all  governments 
are  not  necelTarily  democratical,  and  that  among  other 
forms  of  government,  which  are  not  fo,  and  yet  are  pof- 
iible  in  the  nature  of  the  thing,  an  abfolute  monarchy 
is^one.    And  if  it  fhould  be  thought  farther  necefTary  to 
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ihew,  that  fuch  a  form  is  poffible  in  h£t ;  the  confider- 
ations  already  mentioned  may  be  fufficient  to  Ihew  it : 
I  mean,  that  the  diftrefsful  circumftances  of  a  nation  may 
compel  the  people  tochufe  this  form  j  or  they  may  chufe 
it  capricioufly  without  dehberating  ;  or  they  may  chiife  it 
miftakenly  even  after  they  have  deliberated. 

What  our  author  fays,  in  regard  to  the  poffibility  of 
eftablifliing  this  or  any  other  particular  form  of  go- 
vernment by  conqueft,  is  more  exceptionable.  But  I 
fhall  pafs  it  over  here  ;  becaufe  we  fliall  have  an  op- 
portunity in  another  place  of  examining  into  this  mat- 
ter more  at  large. 

However,  before  we  leave  this  part  of  our  prefent  en- 
quiry, it  may  not  be  amifs  to  remind  the  reader,  that 
after  this  or  any  other  fort  of  civil  conftitution  is  efta- 
bliflied,  it  is  not  neceffary,  that  the  fame  conftitution 
fhould  remain  for  ever.  Since  it  is  derived  originally  from 
a  compadl  either  exprefs  or  tacit,  between  the  legifla- 
tive  and  executive  bodies  on  the  one  hand,  and  the  col- 
lective body  of  the  people  on  the  other;  though  both 
parties  are  bound  by  this  original  compaCl,  as  long  as  it 
fubfifts ;  yet  we  fhall  find  hereafter,  that  its  obligation 
may  be  difTolved,  or  that  its  conditions  may  be  altered. 

If  we  go  on  to  examine  the  arguments,  which 
Grotius  fays  "are  commonly  urged  againft  his  opinion, 
we  fhall  perhaps  be  better  informed  what  that 
opinion  is,  and  fliall  fee,  that  inftead  of  enquiring  here 
whether  the  people  have  a  natural  right  to  reiift  any 
unconftitutional  oppreflion  or  injury  ariiing  from  the 
legifiative  or  the  executive  bodies,  his  delign  was  to  en- 
quire, whither  they  have  necefTarily  fuch  a  conftitutional 
nal  right  of  reftraining  or  punifhing  thefe  bodies,  that 
no  form  of  government  can  be  confident  with  the  na- 
ture of  civil  fociety,  which  does  not  veft  the  fovereign 
power  ultimately  in  the  collc<Slive  body  of  fuch  fociety. 
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>'  Firft  It  is  alledged,  in  contradi^lion  to  our  author's 
opinion,  that  the  king,  or  the  hereditary  nobles,  or  the 
reprefentatives  of  the  people,  are  all  or  any  of  them  ori- 
ginally appointed  by  the  adt  of  the  people,  and  derive 
their  power,  whatever  it  is,  from  the  joint  confent 
pf  the  civil  fociety,  over  which  they  preflde.  But  fince 
in  the  very  notion  of  an  appointment  to  any  office,  the 
conflituents  are  fuperiour  to  thofe,  who  are  fo  appoint- 
ed, the  confequence  will  -be,  that  in  every  civil  fociety 
the  people  muft  naturally  be  the  fuperiour  party,  or 
that  the  conftitutionalfovereign  power  is  naturally  lodg- 
ed with  them.  In  reply  to  this  argument,  Grotius  in- 
deed infinuates,  that  in  fome  inftances,  particularly  in 
that  of  conqueft,  the  power  of  governing  may  poffibly 
not  arife  from  the  appointment  of  the  people.  But  as 
this  part  of  his  anfvver  is  not  true,  fo  neither  is  it  what 
he  lays  the  chief  ftrefs  upon.  He  infifts  rather,  that  the 
principle  upon  which  the  argument  proceeds,  does  not^ 
hold  good  univerfally,  that  a  perfon  who  is  appointed 
to  an  office,  is  not  upon  that  account  neceflarily  infe- 
riour  to  his  conflituents.  Indeed  where  the  appoint- 
ment is  precarious,  where  he  holds  his  office,  only  at  the 
will  of  his  conflituents,  and  may,  by  the  particular  na- 
ture of  fuch  appointment,  be  removed  at  their  pleafure; 
he  is  at  all  times  fo  dependent  upon  them,  that  the 
power,  which  they  referve  to  themfelves,  of  difplacing 
him,  renders  them  in  point  of  authority  fuperiour  to 
him.  But  where,  though  the  appointment  arofe  origi- 
nally from  their  will,  the  effi?ct  of  it  is  afterwards  ne- 
ceiTary  ;  fo  that  he  is  no  longer  dependent  upon  their 
will  for  his  continuance  in  the  office,  which  they  at  firft 
gave  him  ;  his  having  been  appointed  by  them  does 
not  imply,  that  they  have  any  authority  over  him.  If 
we  therefore  fet  out  upon  the  principle,  which  Grotius 
feems  to  doubt  of  without  any  good  reafon ;  I  mean, 
that  the  governours  of  a  civil  fociety  derive  their  power 
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from  the  appointment  of  fuch  fociety ;  yet  it  does  not 
follow,  that  the  conftitutional  power  of  the  people  is 
neceflarily  fuperior  to  that  of  the  governing  body,  of 
what  fort  foever  it  is,  merely  upon  account  of  their 
having  been  the  original  conftituents  of  that  body.  In 
order  to  prove  this,  they,  v/ho  urge  the  argument,  in- 
ftead  of  reafoning  from  the  general  nature  of  appoint- 
ments to  any  office,  fhould  reafon  from  the  particular 
nature  of  an  appointment  to  the  office  of  civil  govern*" 
ment,  and  fhould  fliew,  that  fuch  an  appointment  muft 
always  leave  in  the  hands  of  them,  who  make  it,  a  con- 
ftitutional power  of  difplacing  their  civil  governours  at 
pleafure.  It  is  not  fufficient  to  (hew,  that,  where  the 
conftltution  is  broken,  or  where  the  governours  are 
guilty  of  great  and  notorious  oppreffion,  the  people 
have  a  natural  right  to  redrefs  themfelves.  This  would 
only  prove,  that  the  people,  as  one  of  the  parties  in  the 
compad,  by  which  the  conftitution  was  eftablifhed,  are 
naturally  obliged  to  nothing  but  what  is  contained  in 
that  compa<5t :  it  would  not  prove,  that  they  have  by 
that  compadl  a  conftitutional  right  to  check  and  con- 
trol their  governours  in  the  exercife  of  the  power, 
which  fuch  compa<St  lodged  in  their  hands. 

The  principle,  upon  which  the  fecond  argument, 
that  Grotius  examines,  proceeds,  is,  that  all  govern- 
ment is  intended  for  the  benefit  of  thofe,  who  are  go- 
verned,  and  not  for  the  benefit  of  thofe,  who  do  go- 
vern ;  and  confequently,  as  civil  government,  accord- 
ing to  this  principle,  is  intended  for  the  benefit  of  the 
people,  they  muft  neceftarily  be  confidered  as  the  fu- 
perior parties  in  the  contra(n:,  which  eftablifhes  the 
form  of  government :  becaufc  we  cannot  imagine,  that 
in  any  contradl  the  chief  regard  would  be  had  to  the 
intereft  of  any  but  the  fuperiour  party.  Our  author 
objects  in  the  firft  place  to  the  principle,  upon  which 
the  argument  proceeds ;   he  does  not  allow  it  to  be  uni- 
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verfally  true,  that  all  government  is  deligned  for  the 
benefit  of  thofe,  who  are  governed,  rather  than  for  the 
benefi!:  of  thofe,  who  do  govern.  For  in  his  opinion  the 
■benefit  of  the  party,  who  does  govern,  is  in  fome  in- 
stances the  end  of  introdicing  the  government.  Thus 
the  good  of  the  mafter  is  the  end  or  purpofe  of  that 
authority,  which  he  has  over  the  flave :  and  though  it 
may  be  poilible,  that  the  flave  fliould  be  benefited  by 
this  authority ;  yet  this  benefit  of  his  is  accidental ;  it 
is  not  the  end,  which  the  authority  of  the  mafter  has 
in  view.  In  other  in  fiances  the  mutual  benefit  of  both 
parties  is  the  proper  end  of  government ;  particularly 
it  is  fo  in  that  authoritv,  which  a  hufband  has  over  his 
wife.  But  Grotlus  was  aware,  that,  if  we  make  a  very 
fmali  alteration  in  the  principle  here  laid  down,  fo  as  to 
reftrain  it  to  civil  government  in  particular,  inftead  of 
extending  it  to  government  in  general,  thefe  inftances 
vrould  be  nothing  to  the  purpofe.  If  we  fay,  that  all 
civil  government  has  the  good  of  thofe,  who  are  go- 
verned, and  not  of  thofe,  w^ho  do  govern,  for  its  prin- 
cipal end  ;  the  argument  will  fland  clear  of  any  ex- 
ceptions, that  may  be  drawn  from  thefe  examples  :  it 
will  then  be  nothing  to  the  purpofe  to  urge,  that  it  is 
not  {o  in  other  forts  of  governmehtj  in  that  of  a  mafter, 
or  in  that  of  a  hufband. 

Our  author  therefore  goes  on  to  offer  his  reafons, 
why  this  principle  fliould  not  be  looked  upon  as  necgffa- 
rily  true  even  in  civil  government.  Where  civil  power, 
he  fays,  is  acquired  by  conquefl,  the  end,  which  the 
conqueror  has  in  view,  when  he  eflablifhes  himfelf  in 
the  poffeilion  of  fuch  power,  is  his  own  benefit.  And 
yetfuchan  eflablifhment  is  not  neceffarily  a  tyranny: 
becaufe  there  may  poflibly  be  no  injuftice,  either  in  the 
eftablifhment  of  this  power,  or  in  the  exercife  of  it, 
afiier   it  is  eftablifhed  :   and  the  word  tvranny,  as  it  is 


C.  IV.  NATURAL     LAW.  133 

commonly  ufed,  inclcudes  the  notion  of  Injuftlce.  We 
will  not  (lop  here  to  enquire,  how  far  fuch  a  power 
may  be  eftablifhed  by  conqueft,  nor  how  far  it  may  be 
exercifed  without  injuftice  ;  for -without  entering  into 
thefe  queflions  at  prefent,  we  may  obferve  in  reply  to 
what  our  author  here  advances  ;  that,  if  he  will  not 
allow  us  on  the  one  hand  to  call  a  power  of  governing, 
introduced  with  a  view  only  to  the  governours  benefit, 
by  the. name  of  tyranny  ;  we  cannot  allow  him,  on  the 
other  hand,  to  call  it  civil  power.  Where  the  benefit  or 
interefl  of  the  governour  is  the  chief  end  propofed  ;  fo 
that  they, 'who  are  under  his  authority,  are  obliged  to 
direct  their  adlions  to  the  advancement  of  this  end  ;  the 
^ower  by  whatever  means  acquired,  or  however  law- 
ful, is  private  defpotifm  and  not  civil  power.  Wc  might 
therefore,  notwithftanding  this  inflance,  fl:ill  maintain, 
that  all  civil  government  is  introduced  rather  for  the 
benefit  of  thofe,  who  are  governed,  than  of  thofe,  who 
do  govern. 

This  principle  however,  though  Grotius  has  not 
difproved  it,  is  not  true  in  the  manner,  in  which 
it  is  here  exprefTed.  Civil  government,  though  it 
is  intended  for  the  good  of  thofe,  who  are  govern- 
ed, cannot  be  intended  folely  for  their  good  :  it  is  _ 
intended  for  the  common  interefl  of  the  whole  fo- 
ciety,  both  of  thofe,  who  are  governed,  and  of  thofe, 
who  do  govern,  and  not  for  the  feparate  interefl  of 
either  exclufive  or  the  other.  Civil  power,  in  the  firll: 
original  of  it,  refults  immediately  from  civil  union. 
And  this  power,  if  it  was  to  continue  in  the  hands 
where  it  is  firfl  lodged,  that  is,  in  the  collective  body 
of  the  people,  is  undoubtedly  dcfigned  to  promote  the 
fame  end  with  civil  union,  that  is,  the  common  benefit 
of  the  whole  body  politic,  and  of  the  feveral  parts 
of  that  body.     But  when  any  civil  fociety  has  gone  far- 
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ther,  when  it  has  by  a  fubfequent  compa£l  Introduced 
fome  other  form  of  government,  which  is  not  purely 
democratical,  and  has  veiled  Its  civil  power  in  the 
hands  of  fome  particular  part  of  fuch  foclety,  as  in  a 
king,  or  in  the  body  of  the  nobility,  or  in  a  body  of 
reprefentatives  •,  thefe  eftabliflied  legiflators  do  not  ceafe 
to  be  a  part  of  the  foclety  :  and  confequently  their  be- 
nefit is  as  much  in  the  view  of  civil  power,  as  the  be- 
nefit of  any  other  perfons,  who  belong  to  it.  The  ori- 
ginal end  of  civil  power  is  the  common  benefit  of  all  : 
and  the  nature  of  it  is  not  fo  altered  by  being  commit- 
ted to  a  feledl  part  of  the  body,  as  to  confine  the  bene- 
fit defigned  by  it,  to  thofe  other  parts,  who  have  given 
up  their  fhare  in  it.  The  colle£live  body  of  the  people 
might  perhaps  be  induced  to  commit  the  fovereign 
power  to  fome  particular  legiflative  body  in  expedlati- 
on,  that  it  would  be  exercifed  more  to  their  advantage, 
when  fo  difpofed  of,  than  if  they  had  retained  it  in 
their  collective  body.  But  they  would  have  little  reafon 
to  expert  fuch  advantage,  if  by  this  a6l  they  defigned 
to  feparte  their  interefi:  from  the  interefl:  of  the  legif- 
lative body,  confidered  as  a  part  of  the  fociety,  whether 
it  confifts  of  a  king  only,  or  of  a  number  of  hereditary 
nobility,  or  of  reprefentatives,  who  are  chofen  for  a 
term  of  years,  or  of  all  thefe  together.  I  fay,  confidered 
as  a  part  of  the  fociety  ;  becaufe  though  the  end  of  civil 
fociety  is  the  common  benefit  of  all  its  parts,  as  much 
of  the  governing  as  of  the  governed  part ;  yet  when 
the  governours  fet  up  a  feparate  interefi:  of  their  own, 
as  if  they  were  not  parts  of  the  fociety  -,  neither  the  end 
of  inilituting  a  form  of  government,  nor  the  end  of  unit- 
ing into  a  civil  fociety,  can  bind  the  people  to  purfue  this 
feparate  interefi;  to  the  hurt  of  the  public  welfare. 

Grotius  however  allows,  that  the  good  or  welfare  of 
>  thofe,  who  are  governed,  is  principally  regarded  in  mofl 
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infiances  ;    when  civil  conftitutions  of  government   are 
eftabliflied  :  but  then   he  denies  it  to  be  a  confequence 
of  this  principle,  that  the  people  are  in  every  fuch  efca- 
blifliment  the  confritiitional  fuperiours.     The  power  of 
a  guardian,  as  he  obferves,  is  given  him  for  the  benefit 
and  intereft  of   his  ward.     But  no  one  can  infer  from 
thence,  that  the  ward  is  fuperiour  to  the  guardian.    The 
very  notion  of  a  right  in  the  guardian  to  diredt  the  ward 
impHes  the  guardian  to  be  the  fuperiour  ;    notwithrtand- 
ing  he  is  obhged  by  the  nature  of  the   compact,   which 
gave  him  this  right,  to  ufe  it  to  the    advantage  of  the 
ward,  by  diretSting  him  to  his  own  good.   But  our  author 
is  aware,   that  his  own  inftance  of  guardian  and  ward 
may  be  urged  againfl:  himfelf.    It  may  be  faid,  that,  as  the 
guardian,  if  he  abufes  his  truft,  may  be  removed  from  it 
becaufe  he  was  appointed,  and  had  this  truft  committed 
to  him,    for  the  benefit  of  his  ward  ,  fo  likewife  it  feems 
reafonable  that  the  governours  of  a  fociety,  of  what  fort 
foever  they  are,  fhould  be  removed  from  their  trufi:,when 
they  abufe  it.    Our  author  replys  here,  that  this  may  be 
the    cafe  of  the   guardian,   becaufe  in   the   fociety,    of 
which  he  is  a  member,  he  has  a  fuperiour  :   but  in  civil 
governours  it  cannot  be  the  cafe  ;  becaufe  their   cannot 
be    an    infinite    progreflion    of  civil    governours,    one 
fuperiour    to   another,    but  mufi:   be  fomewhere  a  lafl 
refort,  either  in  fomc  one  man,  or  in  fome  body  of  men 
who  have  no  fuperiour  but  God.     This   reply  however 
does  not  clear  up  the  matter  ;   it  does  not    fliew,    that 
the  conflilutional  governours  have  no  conftitutional  fu- 
periour, and  particularly,  that  the  collective  body  of  the 
people  is  not  this  fuperiour  :    fince  we  may  fuppofe    this 
without   being  reduced   to   the   necefiity   of  fuppofing 
farther  an  infinite  progreflion  of  civil  governours  one  fu- 
periour to  another.     This  collective  body  may  be  the  lafl 
refort  -,  it  may  be  this  afTembly,  which  has  no  fuperiour 
l3ut  God. 
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We  fhall  be  the  better  enabled  to  form  a  judgment 
upon  the  queftion  now  before  us,  If  we  attend  to  the 
diftlnction,  already  mentioned,  between  a  conftitutional 
fuperiority  in  the  people,  or  a  ccnflitutional  right  in 
them  toreflrain  or  punifli  their  eftablifhed  governours, 
and  a  natural  right  of  defending  themfelves  againft  any 
luifocial  or  unconftitutional  injury  or  oppreffion  brought 
upon  them  by  fuch  governours,  under  the  pretence  of 
exerciiing  that  civil  power  only,  with  which  the  people 
had  entrufted  them.  No  one  will  imagine,  that  upon 
every  fuppofed  mifmanagement  of  the  public  affairs, 
or  even  upon  fuch  real  mifmanagement,  as  human  na- 
ture expofes  a  man  to  in  every  ftation,  the  people  have 
a  right  to  dethrone  their  king,  to  degrade  their  nobles, 
to  difcharge  their  reprefentative  body,  before  the  term, 
for  which  that  body  was  chofen,  is  expired,  and  to  take 
the  civil  power  again  into  their  own  hands,  to  new  mo- 
del the  conftitution,  or  to  continue  the  old  form  of  go^ 
vernment  in  a  different  fet  of  men.  Yet  this  mud  be 
the  necelTary  eSt£t  of  fuppoiing  a  conftitutional  fupe- 
riority in  the  collective  body  of  the  people,  under  any 
form  of  government  either  fimple  or^mixcd.  The  com- 
mon benefit  of  the  whole,  which  is  the  end  of  civil  fo- 
ciety,  as  well  as  of  every  fort  of  civil  conftitution,  may 
indeed  be  a  fuflicient  foundation  of  a  natural  right  in 
the  collective  body  to  oppofe  unconftitutional  oppref- 
iion,  or  to  releafe  themfelves  from  that  compacl,  by 
which  they  committed  the  civil  power  to  their  eftab- 
liftied  governours,  when  thefe  governours  have  fo  far 
broken  this  compa6l:  on  their  lide,  as  to  make  their 
continuance  in  power  plainly  and  notorioufly  incon- 
liftent  with  fuch  common  benefit.  If  this  is  all,  that  is 
meant  by  faying,  that  in  monarchical  conftitutions  the 
people  are  fuperior  to  their  king,  we  may  allow  it. 
But  we  iliould  obfcrve  at  the  fame  time,  that  this  right  is 
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called  by  an  improper  name  :  for  inftead  of  being  a  con- 
ftitutional  fuperiority,  wliilft  the  compadt,  which  intro- 
duced and  eftablilhed  the  form  of  government  fubfifts, 
it  feems  rather  to  be  a  natural  equality,  when  that  com- 
pa£l:  is  broken. 

Others,  fays  our  author,  have  fuppofed  fuch  a  fort 
of  mutual  fubjedtion  between  the  king  and  the  people, 
that  the  people  are  obliged  to  obey  him,  when  he  go* 
verns  well,  but  that  he,  in  his  turn,  becomes  inferiour 
to  them,  when  he  governs  otherwife.  He  is  here  fpeak- 
ing  of  monarchical  conftitutions  in  particular ;  but  what 
he  fays  will  be  applicable  to  all  other  conftitutioni.,  if 
we  only  change  the  word  king  for  the  words  conftitu- 
tional  governours.  If  they  who  maintain  this  opinion, 
only  meant,  that,  where  fuch  governours  command  any 
unjull:  adlions,  the  people  are  not  bound  to  obey  them ; 
he  allows,  that  they  would  be  in  the  right  -,  but  he  ob- 
ferves  at  the  fame  time,  that  fuch  a  liberty  in  the  peo- 
ples does  not  imply  any  civil  or  conftitutional  fuperi- 
ority in  them.  In  Ibme  conftitutions  we  find  the  fovereign 
power  actually  divided-  between  the  king  and  the  peo- 
ple :  but  where  fuch  a  divilion  is  defignedly  made,  the 
moft  ufual  and  the  beft  method  of  making  it  is,  to 
aflign  certain  and  determinate  limits  to  their  refpeclivc 
jurifdi6lions  ;  to  give  the  king  authority  in  fome  affairs, 
or  over  fome  parts  of  the  territory,  or  over  fome  cer- 
tain perfons ;  and  to  give  a  like  authority  to  the  peo- 
ple in  other  affairs,  over  other  parties  of  the  territory,  or 
over  other  perfons.  But  the  good  or  bad  management 
of  affairs  in  any  inftance,  efpecially  in  matters  of  civil 
policy,  is  fo  problematical ;  fo  much  may  be  faid  in 
any  inftance  in  oppofition  to  any  particular  meafure  or 
in  defence  of  it  •,  that  this  can  by  no  means  be  fixed,  as 
the  proper  limit  of  the  refpe£live  jurifdi£lion  or  confti- 
tutional  fuperiority  of  the  king  and  the  people.     Such 
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an  uncertain  limit,  as  this,  would  occafion  endlefs  con- 
fufion  :  it  would  be  always  impollible  to  know,  which 
party  was  uppcrmoft,  and  which  party  was  veiled  with 
the  fovereign  power,  whether  the  king  or  the  people  : 
one  party  having  always  an  opportunity  of  pretending, 
that  the  meafure  in  queftion  was  a  good  one  ;  and  the 
other  having  a  hke  opportunity  of  pretending,  that  it 
was  a  bad  one.  But  if  fo  much  confulion  would  follow 
from  fuch  a  fort  of  mutual  fubjedlion  as  this  ;  we  can 
have  no  reafon  to  imagine  it  to  be  of  the  efTence  of  civil 
government,  that  there  fliould  be  fuch  a  mutual  fub- 
jection  :  becaufe,  as  civil  government  was  defigned  for 
the  common  peace  and  benefit  of  the  fociety,  nothing 
can  be  of  the  eiTence  of  it,  which  would  neceffarily  in- 
troduce confufion.  Thus  our  author  reafons  upon  this 
point.  But  it  will  perhaps  be  made  moft  intelligible, 
if  we  keep  to  our  former  diftincUon,  and  maintain, 
that  the  king,  in  a  monarchical  form  of  government, 
has  the  fovereign  power  granted  to  him  by  compafV, 
which  power  makes  him  the  conftitutional  fuperior 
of  the  people.  But  then,  if  he  breaks  this  compact, 
there  is  no  neceinty,  in  order  to  fupport  tlie  right  of 
the  people,  to  maintain,  that  they  become  his  conftitu- 
tional fuperiors  j  it  is  fufEcient,  if  fuch  a  breach  of 
compact  leaves  them  at  liberty  to  redrefs  themfelves 
by  fuch  means,  as  they  have  in  their  power. 
Titles  or  XIII.  What  has  been  already  faid  may  be  more  than 
ces  do  not  enough  to  fliew,  that  whoever  would  form  a  true  judg- 
determine    n^gnt  concerning;  the  conftitution  of  civil  povernment, 

the  nature  .  , 

t)f  the  con-  in  his  own  or  in  any  other  country,  muft  coniider  it  as 
ftitution.  ^  q^-ieftion  of  facl:,  and  muft  make  ufe  of  the  helps  of 
records  and  hiftory  inftead  of  amuilng  himfeif  with  ab- 
ftract  reafon ings.  But  it  v»'iil  be  necefiary  even  in  ufing 
thefe  helps  to  obferve  fome  cautions  :  becaufe  when  the 
facls,  by  which  he  is  to  form  his  judgment,  are  before 
him,  it  is  poffible  for  him  to  form  a  wrong  one. 
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^  The  firft  caution  to  be  obferved  Is,  that,  in  judging 
what  is  the  civil  conftitution  in  any  country,  we  ought  to 
be  careful,  that  titles  or  appearances  do  not  miflead  us. 

The  titles  of  Emperor,  or  King,  or  Prince,  or  Duke, 
for  inftance,  are  commonly  fuppofed  to  imply  different 
degrees  of  civil  power  in  the  perfon,  to  whom  fuch 
titles  are  refpedlively  given.  When  we  find,  that  the 
chief  mtigidrate  in  any  nation  is  called  an  Emperor  or 
a  King ;  we  are  apt  to  imagine,  that  fovereign  power 
goes  along  with  thefe  titles,  and  confequently,  that  the 
conftitution  muft  neceflarily  be  monarchical.  On  the 
other  hand,  if  he  is  called  a  Prince  or  a  Duke  :  thefe  are 
looked  upon  as  inferior  titles  :  and  if  we  were  to  attend 
to  the  title,  rather  than  to  the  truth  of  the  fa£l ;  the  in- 
ference might  perhaps  be,  that  the  chief  magiftrate, 
who  has  only  one  of  thefe  inferiour  titles,  has  not  fove- 
reign power,  but  that  the  conftitution  is  either  mixed 
or  popular.  But  thefe  titles,  however  they  might  be 
intended  at  firft,  are  now  ufed  indifcriminatelv.  The 
loweft  of  them  is  frequently  given  to  perfons,  who 
have  fovereign  power,  and  the  higheft  to  perfons,  whofe 
civil  power  within  their  own  territories  is  not  fovereign. 

In  like  manner,  where  we  find  a  fenate  or  parliament, 
by  which  the  people  are  reprefented  \  we  are  apt  to  con- 
clude from  fuch  an  appearance,  that  the  people  have  at 
leaft  a  conftitutional  fliare  in  the  fovereign  power,  if  not 
the  whole  of  it.  Such  a  conclufion  however  is  not  al- 
ways well  grounded.  Before  we  can  determine,  whe- 
ther it  is,  or  is  not  well  grounded  ;  we  muft  attend,  not 
only  to  the  extfiencD  of  fuch  a  body,  but  to  the  bufi- 
nefs,  in  which  it  is  employed.  It  may  be  defigned  only 
to  give  the  king  an  opportunity  of  knowing  the  ftate 
of  the  nation  better,  than  he  could  have  known  ft 
otherwife  ;  to  acquaint  him  with  fuch  public  grievan- 
ces,  as  he  could  not  by  any  other  means  have  been  fo 

'  Grot.  ibid.   §  X. 
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well  informed  about  •,  or  perhaps,  by  his  own  appoint- 
ment, to  regiiter  his  a6ls  in  order  to  make  them  known 
to  the  people  in  the  moft  ready  and  mod  authentic 
manner.  If  this  is  all,  that  they  have  to  do  ;  they  do 
not  feem  to  have  any  civil  power,  except  what  he  de- 
legates to  them.  And  theiexiftence  of  fuch  a  body  of 
men  would  be  a  very  weak  argument  to  prove,  that  the 
conftitution  is  not  abfolutelv  monarchical.  But  If,  on 
the  other  hand,  their  bufinefs,  when  they  meet,  is  to 
raife  money  for  the  fupport  of  the  government,  to 
fettle  the  nfes,  to  which  fuch  money  fliall  be  applied, 
to  exercife  a  part  of  the  legiflative  power,  by  delibera- 
ting concerning  the  expediency  of  making  any  new  laws, 
or  of  repealing  any  old  ones,  and  to  afl  with  fuch  autho- 
rity in  this  point,  that  nothing,  can  be  done  effeflually 
without  their  concurrence  ;  thefe  are  inftances  of  fove- 
reign  power,  and  will  at  leaft  prove  the  conftitution  to 
be  a  mixed  one. 
Tenure  of       XIV.  ^  Secondly,  the  claim,  which  the  king  has  to  the 

civil  pow- 
er tobedi-  civil  power,  that  is,  the  tenure,  by  which  he  holds  this 

ftinguiflied  power,  or  fo  much  of  it,   as  the  conftitution  gives  him, 

from     the    '■  ,  ,  ^ 

power  it-   ought  to  be  carefully  diftinguifhed  from  the  power  itfclf. 
^  '  Other  things  are  held  or  poflefled  by  three  forts  of 

tenure,  that  is,  there  are  three  forts  of  claim,  which  the 
owner  may  have  to  them.  A  man  may  have  full  pro- 
perty in  corporeal  things,  or  he  may  have  a  claim  of 
ufufruft  in  them,  or  they  may  be  his  by  a  temporary 
tenure.  Of  thefe  three  forts  of  tenure,  that  of  full  pro- 
perty is  the  higheft  in  degree,  and  may  therefore  be 
culled  the  fupreme  tenure.  The  other  two,  an  ulufruc- 
tuary  or  a  temporary  tenure,  are  of  an  inferiour  fort. 
In  corporeal  things,  the  claim  of  the  owner,  or  the  tc* 
nure,  by  which  he  holds  them,  is  plainly  different  from 
the  things  themfelves ;  it  is  impoflible  to  confound  the 
field,  which  a  man  claims  as  his  own,  with  the  right, 

a  Grot.  ib.  §  XI. 
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by  which  he  claims,  or  the  tenure,  by  which  he  holds 
it.  The  fame  field  may  at  different  times  belong  to  one. 
man  in  full  property,  to  another  by  ufufru<fl:,  and  to  a 
third  for  a  term  of  years.  But  it  is  plain,  that  the  field 
and  the  tenure,  by  which  it  is  held,  are  diftindl:  from 
one  another :  fince  the  field  is  ftill  the  fame,  whilfl:  the 
claim  to  it  has  undergone  thefe  feveral  changes.  The 
fame  obfervation  is  applicable  likewife  to  incorporeal 
things,  in  ^  which  number  civil  power  is  to  be  reckon- 
ed. And  the  caution,  which  our  author  here  recom- 
mends, is,  that  we  are  not  to  judge  of  the  power  of  a 
king  from  the  tenure,  by  which  he  holds  it,  or  by  the 
nature  of  his  claim  to  it.  He  may  have  the  fupreme 
claim  to  it,  or  may  hold  it  in  full  property,  and  yet  the 
power  fo  holden  may  be  lefs  than  fovereign  ;  or  he  may 
hold  by  ufufruct,  or  for  a  time  only ;  and  yet,  though  the 
claim  is  of  the  inferiour  kind,  the  power  may  be  fupreme. 
It  is  queftioned  indeed,  whether  any  one  can  have 
full  property  in  civil  power,  whether  a  kingdom  can  be 
patrimonial,  or  whether  the  right  to  govern  a  civil  fo- 
ciety  can  poffibly  be  alienable,  at  the  difcretion  of  the 
poffefibr,  as  his  right  to  any  other  eftate,  or  to  any  other 
part  of  his  patrimony  is.  Certainly,  when  the  people 
have  vefted  civil  power  in  any  particular  man,  or  body 
of  men,  this  grant  of  theirs  does  not  imply,  that  fuch 
power  is  alienable,  that  the  man  or  the  body  of  men,  in 
whom  it  is  fo  vefted,  have  a  right,  either  to  exercife  it 
themfelves,  or  to  alienate  it  to  any  one  elfe,  at  their  own 
difcretion.  Since  a  power  to  govern  does  not  imply 
a  power  to  chufe  and  appoint  a  governour  ;  a  king 
may  be  inverted  even  with  the  fovereign  power  of  go» 
verning,  without  having  full  property  in  that  power, 
or  without  having  a  right  to  alienate  it :  becaufe  tranf- 
Cerring  this  power  from  himfelf  to  any  one  elfe  is  in 
eiFe^l  chufing  and  appointing  a  governour, 

b  See  B.  J.  C.  II.  §  X. 
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But  this  is   not   the  point  in  queAion.      Grotius  no 
where  fuppofes,  that  whoever  is  poflelTed  of  civil  power, 
mull;   neceflarily   have  a   right  to  alienate  that  power. 
On  the  contrary,  the  diftinclion,   which  he  makes,   be- 
tween the  power  itfelf  and  the  claim  to  fuch  power,  fuf- 
ficiently  lliews  it  to  have  been  his  opinion,   that  a  king 
may  be  poflefTed  even  of  abfolute  power  without  having 
full  property  in  it.     It  is  granted  therefore,  that  there  is 
nothing  in  the  nature  of  civil  or  even  of  fovcreign  power, 
which  will  neceflarily  give  any  perfon,   in  whom  fuch 
power  is  vefted,  a  right  to  alienate  it.     If  nothing  more 
is  done,  than  merely  to  lodge  that  power  in  his  hands, 
he  will  have  no  patrimonial  right  to  it ;    for  the  reafon 
already  mentioned  :    a  right  to  govern  by  no  means  in- 
cludes or  fuppofes  a  right  to  appoint  another  governour. 
But  though  a  grant  of  civil  power,   from  the  people  to 
their  king,  does  not  imply,  that  he  fhall  have   a   right 
to  alienate  fuch  power  to  whom  he  pleafes,   and  confe- 
quently  though  there  is,  in  the  original  fettlement  of  a 
conftitution,    no   occalion  for  the  people   exprefsly  to 
ftipulate,  that  the  fovereign  power   fliall  not  be  aliena- 
ble by  him  or  them,   to  whom  they  intrufl:  it ;    yet  it 
may  ftill  be  a  queftion,  whether  it  is  impoffible  for  the 
people  to  make  it  fo  ;    whether  it  is  inconliAent   with 
the    nature   of  the  thing  for   the   people,    when   they 
veil:  the  civil  power   in   the  hands  of  a  king,   or  of  a 
body  of  nobility,   or  even  of  their  own  reprefentatives, 
to  give  them  at  the  fame  time  a  right  to  difpofe  of  their 
power,  either  to  exercife  it  themfelves  or  to  alienate  it 
to  fome  one  elfe. 

The  general  objection,  againft  the  notion  of  a  ple- 
nary right  in  civil  power,  which  '^  Grotius  mentions, 
does  not  feem  to  be  decilive  asainft  his  ooinion,  that 
fuch  a  right  is  poffible.  Free  men,  fuch  as  the  mem- 
bers of  a  civil  fociety  muft  be,  are  not,  it  is  faid,  matter 

«■  L.  I.  C    III.    v5  XII. 
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of  commerce,  they  cannot  be  bought  and  fold,  or  alie- 
nated and  acquu-ed,  as  flaves  are.  This  is  undoubtedly 
true.  When  the  civil  government  is  transferred  from 
the  prefent  pofTeiTor  to  fome  one  elfe  ;  he,  who  acquires 
the  power  fo  transferred,  cannot  acquire  the  fame 
power,  which  the  purchafer  of  a  flave  acquires  over  the 
perfon  of  the  flave.  But  this  is  no  reafon,  why  he  may 
not  fucceed  by  an  aift  of  his  predeceffor  into  the  fame 
power,  which  his  predecefTor  had.  It  is  not  pollible,  that 
by  fuch  a<5t  he  fhould  fucceed  into  more :  and  if  he 
does  not,  the  fubje£ls  will  be  juft  as  much  free  men 
under  the  new  governour,  as  they  were  under  the  old 
one.  To  fuppofe,  that,  if  a  king  has  a  right  to  appoint 
his  fuccefTor,  or  to  alienate  his  kingdom,  he  muft  ne- 
cefTarily  have  a  right  to  change  the  conftitution,  to  give 
fuch  fuccefTor  a  greater  power,  than  he  had  himfelf,  or 
perhaps  a  power  even  of  joining  it  as  a  province  to 
dominions  of  his  own.  Is  fuppofing  what  is  by  no 
means  contained  ia  the  notion  of  a  patrimonial  king- 
dom, and  what  Grotius  particularly  defigned  to  guard 
againft  in  this  caution ; .  where  he  has  taken  care  to  ob- 
ferve,  that  plenitude  of  property  Is  fo  far  from  im- 
plying plenitude  of  power,  that,  if  we  were  to  enquire 
into  fa£ls,  we  fhould  find,  the  inferiour  forts  of 
civil  power  as  marquifates  or  dukedoms  to  be  more 
frequently  alienable  than  fovereign  power. 

We  indeed  in  this  kingdom  have  been  brought  up 
under  fuch  a  conftitution  of  government,  as  will  make 
us  wonder  at  the  notion  of  any  kingdoms  being  patri- 
monial, if  we  have  never  looked  beyond  what  pafTes 
amongft  ourfelves.  But  whoever  has  looked  abroad,  and 
has  confidered  with  the  leafl  degree  of  attention  what  has 
pafTed  in  other  kingdoms  even  in  Europe  will  find,  that,  in 
the  common  opinion  of  mankind,  kingdoms  may  be  alie- 
nable^ in  like  manner  as  otherinheritancesare  Jtcanfcarce 
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admit  of  any  queftion,  whether  they   are  fo  in  them- 
felves.  '^  Mr.  Lock's  reafoning  upon  this  head  feems  to  be 
decilive.     **  The  legiflative  cannot   transfer  the  power 
of  making  laws  to  any  other  hands*     For  it  being  a  dele- 
gated power  from  the  people,   they,    who  have  it,   can- 
not pafs  it  over   to  others.     The   people   alone   can  ap- 
point the  form  of  the  commonwealth,  which  is  by  con- 
Hiituting  a   legiflative,    and  appointing  in   whofe    hands 
that  fhall  be,    and  when  the  people  have  faid  we  will 
fubmit   to  rules    and    be  governed   by    laws    made    by 
fuch  men,   and    in  fuch   forms,     nobody  elfe  can   fay 
other    men   fhall    make   laws  for  them  ;    nor    can   the 
people  be  bound  by  any  laws,    but  fuch  as  are  enabled 
by  thofe  whom   they  have  chofen  and    authorifed    to 
make  laws  for    them.     The  power  of  the  legiflative, 
being    derived    from  the   people    by  a  pofitive    volun- 
tary grant  and  inftitution,  can  be    no  other,  than    what 
that  pofitive  grant  conveyed,  which  being  only  to  make 
laws,  and  not  to  make  legiflators,  the  legiflative  can  have 
no  power  to  transfer  their  authority  of  making  laws,  and 
place  it  in  other  hands." 

But  then  though  a  king  with  legiflative  power  can- 
not in  virtue  of  fuch  legiflative  power  alienate  his 
kingdom,  fo  that  fovereignty  in  government  does 
not  imply  fuch  a  fovereignty  to  be  alienable,  or  ple- 
nitude of  power  does  not  imply  plentitude  of  property 
in  fuch  power ;  yet  there  is  ftill  a  farther  queflion, 
whether  the  people,  who  delegated  the  fovereign  power 
could  not  likewife  confer  a  right  upon  the  perfon  or 
perfons  to  whom  they  delegated  fuch  power,  of  ma- 
king it  over  to  others  f  whether,  as  they  gave  the  legif- 
lative power,  they  could  not  likewife  give  a  right  of 
transferring  that  power  ?  If  they  could,  then  king- 
doms, though  they  are  not  patrrmonial  in  themfelves, 
may  be  made  fo  by  the  confent  of  the  pct^le,   not  only 

*^  Lock's  works  V.  II.  p.   215. 
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by  a  concurrence  at  the  time  of  transferring  the  fove- 
reign  power  from  the  prefent  pofTeiTor  to  his  fuccefTor, 
but  by  a  prior  grant  at  the  time  of  delegating  the  fovereign 
power  to  fuch  prefent  poflelTor,  or  at  any  other  time. 

There   are   certainly   many    inconveniences,     which 
would  probably  attend  fuch   an  eftablifliment  as    this  ; 
but  none  of  them  fhew  it  to  be  impoffible.     The  danger 
which  a  nation  is  in,  of  being  made  a  province,    is  one 
of  thefe  inconveniences,   and   has  been  mentioned    al- 
ready.    And  upon  that  occafion  we  obferved,  that  ple- 
nitude of  property  in  civil  power  would  not  give  a  king 
or  any  other  governing   body  a   right    to  do  this :    be- 
caufe,    though  they  may  have  a  right  given     them   to 
-alienate  the  power,   which  they  have,   it  is  no  confe- 
quence,   that  they   have    a  right  to  transfer  a   power, 
which  they  have  not.     The  fucceffbr  can  have  no  right 
to  any  thing,  which  his  predeceflor  had  no  right  to : 
fo  that,  if  the  nation  was  no  province  under  the   pre- 
deceflor, it   cannot  of  right  become  one  by  the  transfer 
of  civil  power  to  his  fucceflbr.     Another  inconvenience, 
attending  fuch  an  eftabliihment  as  this,   is  the  poflibility 
of  the  governments  coming  into  improper  hands,    of  its 
being  alienated  to  fuch  perfons,    as  are  neither  agreeable 
to  the  people,  nor  fit  for  the  office.  This  inconvenience, 
however  great  it  feems  to  be,   though  it   may  fhew, 
that  no  nation  would  be  likely  to  agree  to  fuch  an  ef- 
tablifhment ;    if  they  were  in  fo  good  a  fituation,   as  to 
b^  able  to  procure  a  better ;   yet  will  never  prove  fuch 
an  eftabhfliment  to  be  impoffible,    in  the  nature  of  the 
thing.     An  inconvenience  of  the  like  fort  may  be  ap- 
prehended,   where  fhe  conftitution  has  made  even  a    . 
limited,  and  much  more,   where  it  has  made  an  abfo- 
lute  monarchy  hereditary.     In  the  courfe  of  fucceffion 
the   civil  power  may  come  into  the  hands  of  a  perfon^ 
who  is  neither  agreeable  to  the  people,   nor  fit  for  the 
office.     And  yet  the  apprehenfion  of  fuch  inconvenience 
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would  be  looked  upon  as  a  very  weak  argument  to 
prove,  that  all  laws,  which  have  entailed  civil  power 
upon  fuch  a  particular  perfon,  and  the  heirs  of  his  or 
of  her  body,  are  inconiiftent  with  the  nature  of  civil 
fociety,  and  confequently  that  fuch  laws,  however  t  hey 
are  made  in  fa6l,  are  in  right  no  laws  at  all. 

It  feems  to  be  true  in  general,   that  what  the  collec- 
tive body  of  the  f>eople  do  by  another,   whom  they  have 
appointed  to  a<fl  for  them,  is  as  much  their  own  a^t,   as 
if  they  did  it  themfelves  in  a  full  affbmbly.     In  a  king- 
dom made  hereditary  by  law,    whether  the  king  is  limi- 
ted or  abfolute,    if  there  is  a  vacancy  of  the  throne,   ei- 
ther by  abdication  or  otherwife,  the  choice  of  a  fucceflbr, 
and  the  future  fettlemcnt  of  the  conftitution  would  un- 
doubtedly be  binding  upon  the  whole  fociety,  if  fuch 
choice  and  fettlemcnt  were  made  by  perfons  entrufted 
for  that  purpofe  by  the  people ;   though  this  choice  and 
this  appointment  were  not  made  in  a  full  affembly  of  the 
whole  collective  body.     We  fee  therefore,   that  the  peo- 
ple may  depute  perfons  to  choofe  governours  for  them, 
whether  fuch  governours  have  only  a  fliare  in  the  legif- 
latlve  power,  as  in  limited  monarchies,  or  have  the  whole 
of  it,  as  in  abfolute  ones.     And  if  it  is  not  impoffible  in 
the  nature  of  the  thing,  that  is,  if  it  is  not  inconflftent 
with  the  nature  of  civil  fociety,   for  the  people  to  dele- 
gate their  rights  of  choofing  legiflators ;  it  can  fcarce  be 
thought  impoflible  in  the  nature   of  the  thing  for  the 
people  to   delegate  fuch  a  power   to  the   legislative  in 
prefent  polTeflion.     So  that,   though  a  king  or  a  legifla- 
tive  body,  merely  as  fuch,  can  have  no  right  of  appoint- 
ing their  fuccefTors,  or  of  transferring   their   power  to 
fuch   ilicceflbrs  ;   yet  there  does  not   appear  to  be  any 
reafon,    why  the  collective  body  of  the  people  may  not, 
if  they  think  proper,   delegate  or  convey  this  right  to 
their   king   or  legiflative    body.       And    confequently, 
though  no   kingdom,   however  abfolute  the  power  of 
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the  monarch  may  be,  Is  In  its  own  nature  patrimonial ; 
yet  a  kingdom  may  be  made  patrimonial  by  the  con- 
fent  of  the  people  :  it  Is  pofllble  for  them,  not  only  by 
their  immediate  concurrence  to  make  a  transfer  of  the 
power  of  governing  them  from  the  prefent  pofleflbr  to 
a«y  other  perlbn,  whom  they  (hall  exprefsly  approve  at 
the  time-,  but  it  is  pollible  for  them,  by  fome  former  a£l 
of  confent,  to  have  given  the  prefent  pofTeflbr  a  right  to 
transfer  that  power  to  fuch  perfon,  as  he  (hall  approve 
of:  and  fuch  a  former  a6l  of  confent  will  make  his 
choice  in  efFe^  their  own. 

Our  author's  caution  about  this  matter,  maybe  proper 
to  be  repeated  here  -,  he  obferves,  that  this  tenure  of  civil 
power,  which  we  have  called  plenitude  of  property  in 
it,  and  which  is  the  fupreme  or  higheft  tenure  poflible, 
is  no  evidence,  that  he,  who  holds  by  it,  has  plenitude 
of  civil  power,  or  that  his  power  is  fovereign  :  for  the 
tenure,  by  which  the  power  is  held,  and  the  power  itfelf 
are  different  things  j  fo  that  a  power,  which  is  patri- 
monial, may  as  well  be  an  inferiour  fort  of  civil  power 
as  fovereign  or  abfolute  civil  power. 

On  the  other  hand ;  civil  power  may  be  fovereign  or 
abfolute,  notwithftanding  it  is  held  by  a  tenure,  which 
is  inferiour  to  plenary  property,  by  a  claim  of  ufe  and 
profits,  or  by  a  temporary  claim.  Where  the  conflltu- 
tional  laws  of  a  civil  fociety  have  fettled  the  fucceflioii 
to  the  crown,  and  have  determined  beforehand  to 
wliom  it  fhall  defcend  upon  every  demife^  the  prefent 
polTefTor,  as  our  author  fays,  holds  his  power  by  a 
tenure  of  ufufru£l ;  the  ufe  and  profits  of  it  are  his  to 
enjoy,  but  the  thing  itfelf  is  not  his  to  difpofe  of.  In 
like  manner  i  where  the  crown  is  elective,  and  upon 
every  vacancy  the  people  have  a  conftitutional  right  to 
chufc  the  fuccefTor ;  the  prefent  poiTeiTor  holds  by  a 
claim  of  ufe  and  profits. 
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Perhaps  in  this  latter  inftance  the  tenure  may  rather 
appear  to  be  temporary :  lince  the  right  continues  only 
for  a  certain  term,  for  the  life  of  the  prefent  pofTeflbr, 
and  no  longer.  Whereas  in  the  former  inftance  of  here- 
ditary kingdoms  the  right  continues  to  himfelf  and  fucli 
heirs,  as  the  laws  have  Umited ;  fo  that  thofe  heirs, 
by  the  aid  of  fuch  laws,  claim  in  inteftate  fucceffion : 
and  confequently  the  thing  fo  claimed  feems  to  be  his 
by  more  than  a  temporary  right ;  it  is  tranfmitted  from 
him  to  his  heirs  by  the  aid  of  the  law,  though  he  has  no 
right  to  tranfmit  it  by  his  own  a6l  to  whom  he  pleafes. 

It  is  not  however  worth  the  while  to  enquire  parti- 
cularly, whether  the  tenure  in  elective  kingdoms  is  of 
the  temporary,'  or  of  the  ufufrudluary  fort.  All  that  is 
necelTary  for  us  to  obferve  here  is,  that  an  ufufrudtuary 
claim  to  civil  power  is  no  evidence,  that  the  power  fo 
held  is  not  of  the  higheft  fort.  The  right,  by  which  a 
thing  is  claimed,  is  different  from  the  thing  itfelf :  the 
nature  of  the  claim  therefore  does  not  determine  the 
nature  of  the  power,  which  is  claimed :  and  he,  who 
fhould  know,  that  the  civil  power  in  any  country  be- 
longs to  the  king  by  a  claim  of  ufe  and  prolits  only, 
and  not  by  a  claim  of  full  property,  will  have  gone  but 
a  very  little  way  towards  determining,  whether  the  con- 
ftitutional  power  of  fuch  king  is  abfolute  or  limited ; 
whether  the  fovereign  power  is  vefted  in  him,  or  in  the 
people,  or  in  the  nobles,  or  in  all  together.  For  as  pa- 
trimonial civil  power  may  be  of  the  inferiour  fort  5  fo 
ufufructuary  civil  power  may  be  fovereign. 

If  we  look  upon  the  power  of  an  elective  king  to  be 
temporary ;  this  might  ferve  as  an  inftance  to  fhew  us, 
that  it  is  poftible  for  civil  power,  though  it  is  given  on- 
ly for  a  time,  to  be  abfolute  as  long  as  it  lafts :  fmce  it 
is  poftible  for  the  people,  though  they  chufe  their  king 
only  for  life,  to  make  his  power  abfolute,  as  long  as  he 
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lives.  Grotlus  here  makes  ufe  of  the  inftance  of  the  Ro- 
man dictator's  power,  in  the  beginning  of  that  com- 
monwealth, before  the  horatian  law  had  made  it  capi- 
tal to  create  any  magiftrate,  that  fhould  not  be  fubje(St 
to  appeal.  Nor  can  it  be  maintained,  in  oppofition  to 
this  inftance,  that  the  dictator's  power,  before  this  law- 
was  made,  could  not  be  abfolute,  merely  becaufe  it 
was  only  temporary :  fince  the  nature  of  a  thing  does 
not  depend  upon  the  time  of  its  continuance.  If  civil 
power  may  be  abfolute,  when  it  continues  for  the  lives 
of  a  man  and  of  his  heirs  ;  it  may  like  wife  be  abfolute, 
when  it  continues  only  for  fix  months.  The  way  to 
judge,  whether  it  is  fo  or  not,  is  to  confider  the  efFedls 
of  it.  Now  the  efFeCls  of  fovereign  power  are  fuch,  that 
no  other  civil  power  within  the  ftate  can  make  them  void. 
And  as  the  efFeCls  of  the  dictator's  power  were  of  this 
fort,  as  long  as  that  power  lafted  ;  the  power,  which  pro- 
duced thefe  effects,  could  not  be  lefs  than  fupreme,  not- 
withftanding  the  claim  to  it  was  only  temporary.  If  in- 
deed we  confider  the  majefty  or  dignity  of  the  perfon, 
who  is  inverted  with  fuch  temporary  power,  inftead  of 
confidering  the  power  itfelf ;  it  muft  be  confeiTed,  that 
a  temporary  magiftrate  has  lefs  of  that  majefty  and 
dignity,  than  one,  who  is  perpetual :  not  becaufe  his 
power  is  lefs  in  itfelf;  but  becaufe  the  people  cannot 
readily  bring  themfelves  to  pay  as  much  refpeCt  and 
reverence  to  one,  who,  though  he  is  now  their  fuperior, 
will  foon  be  reduced  to  a  level  with  themfelves,  as  they 
willingly  pay  to  one,  who  will  be  their  fuperior  as  long 
as  he  lives. 

XV.    ^   Grotius    has   mentioned  a    third    caution,  Promifc  or 
which  is  to  be  obferved  in   forming  a  judgment  upon  J'^^^  ^^  ^ 
the  civil  conftitution  of  government  in  any  nation,    and  limk     his 
of  the  power,   which  the  people  have  lodged   in  the  P°^^^' 
hands  of  their  king.     The  caution  is,  that  the  power  of 

e  Ibid.  §  xvr. 
VOL.  II.  U 
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the  king  may  be  fovereign,  fo  as  not  to  be  conftitution- 
ally  fubje6l  to  the  control  of  the  people,  notwithftand- 
ing  he  bound  himrelf  to  the  people  by  fome  promife  or 
oath,  when  he  accepted  the  crown,  not  merely  to  ob- 
ferve  the  law  of  nature  or  the  law  of  God,  which  he 
would  have  been  obliged  to  obferve,  without  fuch  en- 
gagement, but  to  obferve  fome  other  rules,  or  to  adl 
under  fome  other  reftri(Slions,  which  otherwife  would  not 
have  been  binding  upon  him. 

We  fhall  the  better  underfland  whether  we  can  allow 
this  caution  to  be  well  grounded,  if  we  confider  it  both 
where  the  promife  or  oath  is  required  of  him  by  the 
immediate  aift  of  the  people,  or  by  fome  fundamental 
law  of  the  fociety,  as  a  necefTary  condition  of  his  re- 
ceiving the  civil  power,  with  which  he  is  about  to  be 
invefted  j  and  likewife  where  fuch  promife  or  oath  is 
wholly  voluntary  in  him,  and  is  matter  of  his  own  mere 
grace  and  bounty. 

In  the  former  cafe  ;  If  the  conftitutlonal  laws  require 
him  to  promife  or  fwear  to  obferve  certain  rules  in  his 
future  government ;  or,  where  there  are  no  fuch  laws, 
if  the  people,  when  they  make  over  the  civil  power 
to  him,  impofe  this  promife  or  oath  upon  him,  and 
will  not  lodge  it  in  his  hands  upon  any  other  terms ; 
I  do  not  fee,  how  fuch  a  promife  or  oath  can  be  con- 
fiftent  with  the  notion  of  his  civil  powers  being  in  all 
refpedts  fuperior  to  that  of  the  people.  A  promife  or 
oath  of  this  fort  is  plainly  a  ftipulation  between  him 
and  them,  and  is  the  method,  which  they  make  ufe  of 
to  afcertain  their  own  conftitutional  rights,  as  well  as 
to  bind  him  not  to  exercife  any  power,  which  fhall  vio- 
late thofe  rights.  But  if  they  have  a  conftitutional  au- 
thority to  require,  that  he  fliall  promife  or  fwear  to  ob- 
ferve certain  rules  in  his  future  government ;  it  feems 
abfurd  to  fuppofe,  that  they  have  noj  conftitutional  au- 
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thority  to  enforce  the  obfervance  of  thofe  rules  and  to 
fee  to  his  performance  of  fuch  promife  or  oath.   And  how 
fuch  an  authority,  as  this,  in  the  people,  is  confiftent  with 
full  or  abfolute  fovereignty  in  him,  is  more  than  I  can  un- 
derftand.     If  indeed  any  one  choofes  rather  to  fay,  that, 
where  a  promife  or  oath  of  this  fort  is  not  obferved,  the 
conftitution  is  broken,  and  the  people  have,  though  not  a 
conftitutional,  yet  a  natural  right  to  refiffc  him   in   the 
exercife  of  any  power,    which  is  contrary  to  his   promife 
or  oath  *,  it  will  fcarce  be  worth  the  while  to  enter  into 
a  difpute  upon  this  point :    fince  the  king  and    the  peo- 
ple will  in  elFetft  be  in  the  fame  fituation,   if  the  people 
have  a  right  torefift  the  exercife  of  fuch  power,  whether 
this  right  is  to   be  called  conftitutional  or  natural,  whe- 
ther it  arifes  from  a  fuperiority  of  conftitutional  power 
on  their  part,  or  from  a  breach  of  the  conftitution  on  his. 
It  is  only  to  fuch  a  promife  or  oath,  as  is  matter  of 
mere  bounty,  that    a  nice  diftin<Stion    made  by  our  au- 
thor can  poffibly  be  applyed  :    this  diftindtion,  if  it  was, 
ever  fo  juft,  is  by  no  means  applicable  to   conftitutional 
oaths  or  promifes.     Let  us  however  examine  the  diftinc- 
tion    itfelf,  and  perhaps  v/e  ihall  find,    that   it  has  no 
foundation.     An  oath  or  promife,  fays  Grotius,  which 
is  taken  by  a  king,  when  he  comes  to  the  government, 
may  either  be  fuch  an  one,  as  reftrains  him  in  the  exer- 
cife of  his  civil  power  in  fome  inftances,  or  fuch  an  one, 
as  gives  up  the  power  itfelf  in  the  like  inftances.     Sup- 
pofe  him  to  promife,  that   he  will  confine  certain  oiHces 
of  profit  or  truft  to  perfons  of  fuch  a  rank,   or  of  fuch 
qualifications,   as  the  promife  fpecifies ;  or  that  he  will 
not  raife  any  taxes,  or  impofe  any  new  tolls  or  cuftoms, 
but  fuch    as    have  been  ufed  to  be  paid.     By  a  pro- 
mife of  this  fort  he  reftrains  himfelf,    according  to  our 
author's  opinion,  in  the  exercife  of  his  power,  but  does  not 
part  with  the  power  itfelf.  Whatever  therefore  he  does  af^ 
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terwards,  which  is  contrary  to  fuch  a   promife  as   this, 
will  be  wrong.     But  then,  fays  our  author,  as  he  has  re- 
tained the  power  of  ailing,  though  he  has  limited  him- 
felf  as  to  the  exercife  of  it,  what  is  fo  done  will  not  be 
void.      And  from  thefe  principles   Grotius  concludes 
that  fuch  a  promife  or  oath  does   not  make  his    civil 
power   lefs  than  fovereign,    as    it    does  not  appear  to 
affe£l  the  validity  of  his  a6ls  at  all,  and  much  lefs  does 
it  imply  or  create  in  the  fociety  any  power  fuperiour  to 
his  own.     But  fuppofe,  as  our  author  goes  on,    that  his 
promife  or  oath  is  conceived  in  fuch  terms,    as  to   con- 
tain not  merely  the  rules,  by  which  he  engages  to  aft  in 
certain  inftances,  but  a    renunciation  likcwife  of    the 
power  of   acling  ctherwife,   than  the  promife  or  oath 
cxpreffes  :  whatever  is  done  contrary  to   a   promife  or 
oath,  of  this  fort  will  indeed  be  void.     But  then  Grotius 
reminds  us,  that    civil  power  is  fovereign,  when  none 
of  its  afts  can  be  made  void   by  any  other  power  with- 
in the  fociety,  and  that  in  the  inftance  before  us  the 
acts  of  a  king,    which  are  contrary  to  fuch  promife  or 
oath,   are  not   made  void  by  any  other  power  within 
the  fociety,  but  are  void  in  themfelves,  upon   account 
of  a  defe<5l  of  power  in  him,  who  does  them.     His  con- 
clufion  therefore  is,  that  the  invalidity  of  thefe  afts   is 
no  evidence,    that  there  is  any  power  within  the  ftate 
fuperiour  to   his    own,    and    confequently    is  no  evi- 
dence,  that  his  power  is   not    fovereign.      But  there 
does  not  feem    to  be  any  foundation  for  diftinguifhing 
here  between  a  promife  or  oath,   which  limits  the   king 
in  the  exercife  of  his  power,  and  a  promife  or  oath,  by 
which  he  renounces  the  power  itfelf.     Every  promife,  if 
it  has  any  efieft  at  all,  muft  be  a  renunciation  of  power, 
as  far  as  it  extends.     A  promife  in  its  own  nature  affefts 
the  liberty  of  the  promifer,  by  obliging  him  to  acl:  in  a 
particular   manner:   and  it  is    impoffible   to  conceive, 
how  he  fhould  have  obliged  himfelf  to  aft  in  a  particu- 
lar manner,  without  having  given  up  his    liberty  or 
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power  of  a£ling  in  any  other  manner.  AH  promifes 
therefore  or  oaths,  though  they  are  voluntary  on  the 
part  of  the  king,  are  renunciations  of  his  power  to  go- 
vern by  any  other  rules,  than  thofe,  which  he  has  pro- 
nnifed  or  fworn  to  obferve.  The  confequence  of  which 
is,  that  all  fuch  a<fts,  as  are  contrary  to  thefe  rules,  will 
be  void. 

This  Grotius  allows  to  be  a  diminution  of  his  power 
as  to  the  extent  of  it ;    though  he  thinks   it  ftill  con- 
tinues the  fame  as  to  its  degree.     To  clear  up  his  mean- 
ing in   this  fecond  diftinftion  we  will  fuppofe  the  two 
following  cafes  of  a  promife  or  oath.     Firft  ;   the  future 
king  may  merely  renounce  his  right  to  do  certain  a6ls, 
which,  by  virtue  of  the  civil  authority  vefted  in  him,  he 
might  ctherwife  have  done.     Or  fecondly  j  he  may  not 
only  renounce  his  right  to  do  thofe  adls,  but  may  give 
the  people  a  right  to  control  him,  if  ever  he  does  them, 
by  agreeing,    that   they   fhall  never  be  done,  without 
their  confent,  fignifyed  either  by  themfelves  or  their  re- 
prefentatives.  Whatever  he  does  contrary  to  his  promife 
in  either  of  thefe  inflances  will  be  invalid.     In  the  firft 
of  them  it  is,  that  Grotius  fuppofes  what  he  does  to  be 
invalid  without   any   diminution  of  his  fovereignty  as 
to  the  degree  of  it ;   becaufe  his  a(fls,  done  contray  to 
his  promife,  become  invalid  by  a  defect  of  power  in 
himfelf,  and  not  by  the  fuperiour  power  of  any  one  elfe. 
In  the  fecond  inftance  his  power  cannot  well  be  thought 
fovereign,  becaufe  he  vefts  that  power  in  the  people, 
which  he  renounces  for  himfelf,    and  by  that  means 
eftablifhes  a  power  within  the  fociety,  by  which  his  own 
a£ts  may  be  made  void.     When  our  author  allows,  that 
the  promife  or  oath  of  a  king,  in  the  firft  of  thefe  cafes 
diminifhes  his  power,  as  to  its  extent,  but  not  as  to  its 
degree  5  he  feems  to  mean,  that  where  the  king,  before 
he  enters  upon  his  office,  has,  as  the  cafe  is  put,  merely 
renounced  the  power  of  doing  fome  ads,  which  he 
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otherwlfe  might  have  done,  without  vefting  the  power 
fo  renounced  in  the  hands  of  the  people ;  his  power  is 
necefTarily  abridged  as  to  the  extent  of  it  *,  becaufe  fome 
afls,  which  he  does,  will  be  void  in  confequence  of  his 
promife,  though  they  would  not  have  been  void,  if  no 
fuch  promife  had  been  made.  But  then  in  the  mean  time 
his  power  is  not  diminifhed  as  to  the  degree  of  it :  unlefs 
he  transfers  to  the  people  what  he  renounces  for  himfelf ; 
becaufe,  unlefs  he  does  this,  there  will  be  no  power  in 
the  ftate  fuperiour  to  his  own. 

Yet  after  all,  this  fecond  diftinftlon  Is  of  no  weight 
in  the  prefent  queftion.  The  whole  civil  power  is  ori- 
ginally in  the  body  of  the  foclety.  Suppofe  therefore, 
that  they  either  eleft  a  king,  and  would  vefl  the  whole 
civil  power  in  his  hands  ;  or  fuppofe,  that  they  have 
formerly  made  fuch  a  delegation  of  civil  power  to  their 
king,  and  have  eftabliflied  it  by  law  to  his  heirs  after 
him  ',  if  any  promife  of  fuch  king  to  the  people,  when 
he  takes  the  government  upon  him,  is  coniidered  as  a 
renunciation  of  any  part  of  the  civil  power,  it  muft  na- 
turally give  or  rather  return  fuch  power  to  the  people, 
from  whom  it  originally  came.  It  is  impoffible  for  the 
civil  power  not  to  exift  fomewhere  in  all  its  parts :  if 
he  has  it  not,  the  people  muft  have  it.  Certainly 
therefore,  if  the  conftitution  of  government  in  any 
country  was  at  its  firft  eftablifliment  defigned  to  be  ab- 
folutely  monarchical ;  fuch  a  promife  prevents  it  from 
being  fo :  and  if  this  form  was  once  eftablifhed,  fuch 
a  promife  from  any  fubfequent  monarch  muft  change 
the  conftitution,  and  reftore  to  the  people  fo  much  of 
the  civil  power,  as  is  contained  in  the  promife. 

Mixed       XVI.  After  what  has  been  fald  already,  we  need  not 

conttitu-  enlarge  upon  the  fourth  caution,    which  ^  Grotius  pro- 

pofes  to  be  obferved  in  judging  of  a  civil  conftitution  : 

the  caution   is,    that  though    fovereign   power  feems 

ibid.  §  XVII. 
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in  its  own  nature  to  be  fimple  or  indiviiible,  as  being 
the  a£l  of  the  common  underftanding  directing  what  is 
to  be  done,  yet  it  is  not  neceflary,  that  this  fliould  be  the 
underflanding  of  any  one  man  as  in  monarchies,  or  of 
any  fingle  body  of  fele£l  men,  as  in  ariftocracies,  or  of 
the  reprefentative  body  of  the  people,  as  in  democracies  : 
it  may  be  the  joint  underflanding  of  a  mixed  body 
compofed  of  any  two  or  all  of  thefe.  So  that  all  civil 
conftitutlons  are  not  neceflarily  one  of  the  three  fimple 
forts  :  and  in  moft  nations  we  fhould  find  it  very  diffi- 
cult, in  fome  nations  we  fhould  find  it  impoflible,  to 
reduce  the  conflitution  to  one  or  other  of  thefe  forts, 
and  fliould  form  a  wrong  judgment  about  them,  if 
we  imagined  them  capable  of  being  fo  reduced. 

XV IL  To  thefe  cautions  we  may  add  a  fifth,   which  Civil  con- 
is,  that  when,    in  reading  the  hiflory  of  a  nation,   we  ^lay     be 
have   difcovered  what  its  civil  constitution  was  in  any  altered, 
former  period  of  time,    we  mufl  not  from  thence  con- 
clude it  to  be  the  fame  at  prefent :   becaufe  civil  confti- 
tutlons like  all  other  things  are  fubje6l  to  alterations. 
The  means,  by  which  alterations  may  be  produced  in 
them,  fhall  be  enquired  into  hereafter. 
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CHAP.       V. 

Of  the  changes,   which  are  produced  in  the 
rights  of  individuals  by  civil  union. 

I.  Rights  of  mankind  how  'changed  in  civil  fociety.  II. 
Right  of  private  defence  hoiv  rejlrained  in  a  flate  of 
civil  fociety.  III.  Origin  and  nature  of  civil  jurifdiElion. 
IV.  Hoiv  civil  jurifdiBion  ceafes.  V.  Right  of  defence y 
where  civil  jurifdiElion  ceafes  in  facl.  VI.  Right  of 
defence^  where  civil  jurifdiElion  ceafes  of  right.  VII. 
Right  of  reparation  how  fuhjecled  to  civil  jurifdiElion. 
VIII.  Civil  jurifdiElion  in  refpeEl  of  reparation  can^ 
^  not  ceafe  in  faEl.      'SS.  Right  of  punifhing  hoiu  refrain- 

ed by  civil  jurifdiElion,  X.  Difference  betiveen  jiirifdic- 
tion  in  matters  of  damage  and  of  punifhment.  XI.  Right 
to  punifh  how  vefed  in  the  civil  magifraie.  XII.  How 
far  civil  jurifdiElion  may  ceafe  in  refpeEl  of  the  right  to  pun- 
ifh. XIII.  Natural  principles  applicable  to  focial punifh- 
ment. XIV.  AElions  not  punifhable  by  individuals  may 
be  punifhable  by  magijlrates. 

r;  ht  fl**^  j  ^HE  rights  of  mankind,  when  we  confider  them 
mankind  JL  as  members  of  a  civil  fociety,  are  different  in 
changed  niany  inftances  from  what  they  were  in  a  ftate  of  nature, 
in    civil  ^i-jjs  difference  arifes  either  from  civil  union,  or  from  ci- 

locirty. 

vil  laws.  Some  of  the  rights  of  mankind,  when  they  are 
united  into  a  civil  fociety,  are  made  different  from  what 
they  were  in  a  ftate  of  nature,  by  the  immediate  opera- 
tion of  that  compa6l,  which  forms  or  unites  them  into 
fuch  a  fociety.  Whilft  fome  of  them  undergo  no  im- 
mediate alteration  by  this  compa6l,  but  only  are  fub- 
je61:ed  by  it  in  general  to   the  authority  of  civil  laws : 
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fo  that  fuch  a<5lual   alterations,    as  they  undergo  after* 
wards,  are   produced  immediately  by    thefe   laws,  and 
only  remotely  by  civil  union.     After  a  number  of  indi- 
viduals have  agreed  to  join  together  into  one  body,   for 
the   purpofe  of  fecuring  one  another,  by  their  common 
force,  againft  injuries,  they  are   not   fo   free   to  a<St  for 
themfelves  for  this  purpofe,  at  their  own  difcretion  and 
by  their  own  private     force,  as  they  were  before  they 
m^de    this  agreement.    ^  But  lince  many  of  the  rights  of 
mankind  confift  in  nothing  elfe  but  in  the  liberty  of  doing 
certain  acStions  ;    it  follows,  that,  in  whatever  inftances 
their  liberty   of  acting    for  themfelves   is    reftrained  by 
fuch  an    agreem.ent,    their  rights    by  this    2.£i   of  civil 
union  becom.e  different   from  what  they   were  in   the 
liberty  of  nature.     But  mankind    form  themfelves  into 
civil    focieties,   not  only  for  the   purpofe    of  fecuring 
themfelves   againft  injuries,  but   for  the  farther  purpofe 
of  advancing  a  general  good.     The  compact  therefore, 
which  forms  or  un  ites  them  into  fuch  a  fociety,   binds 
them  to    7i£t   for    the  general  good  by  following  fuch 
rules,  as  the  common  underftanding  of  the  fociety  fhall 
judge  to  be  necefTary  for  obtaining  it.      In  confequence 
of  this  obligation,  their  liberty  of  afling  is  liable   to   be 
reftrained  by  thefe  rules,  that  is,   by  the  civil  laws   of 
the  fociety,   in  many  inftances,   where  the  mere  a6l  of 
civil  union  had  laid  it  under  no  particular  reftraint.     All 
fUch  reftraints  upon   their   liberty,    as     arife    from  this 
caufe,  are  fo  many  changes  produced  in  their  rights  by 
the  imniediate  operation  of  civil  laws. 

IL  Civil  union  lays  the  foundation    of  all  the  altera-  Right  of 

tions,  that  are  made  in  the  rights  of  individuals,    after     JT^*^ 

^  '  detence 

they  are  become  members  of  a  civil  fociety,  by  fubje^iing    how  re- 
them  to  fuch  future  reftraints  as  fliall  arife  from  the  laws    j'^ftatc 
of  that  fociety.  But  the  rights,   that  are  actually  altered     <>f  civil 
by  civil  union  only,  without  the  aid   of  civil  laws,  are 
*  See  B.  I.  C.  II.  §  IIF. 

VOL.  IL  X 
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chiefly  fach,  as  arife  from  an  injury,  either  before  or 
after  it  is  committed.  ^  We  have  akeady  ken  at  large 
what  thefe  rights  are  :  fo  that  it  will  be  fufficient  here 
only  juft  to  mention  them.  Individuals,  in  a  ftate  of 
natural  liberty,  whcD  they  find  themfelves  to  be  In 
danger  of  fuffering  an  injury,  have  a  right,  before  it  is 
/  committed,  to  defend  themfelves  againft  it  at  their  own 

difcretion,  and  by  their  own  force.  They  have  likwife, 
after  an  injury  is  committed,  a  right  to  ufe  the  fame 
means,  both  to  obtain  reparation  for  the  damages, 
which  they  have  fuftained  by  it,  and  likewife  to  inflidl 
punifhment  upon  the  authors  of  it.  Some  alterations 
are  made  in  each  of  thefe  rights  by  civil  union  :  and 
we  are  now  to  enquire  what  thofe  alterations  are. 

Individuals  are    reftrained  by  the  a^    of  civil   union 
from  defending  themfelves   againft    an   injury    by  their 
own  private  force  and   at  their  own  difcretion,    and  are 
obliged  to  apply  to  the    fociety,   or  to    the   civil  magif- 
J  trate  adling  for  the  the  fociety,   to  defend  them  by  the  ufe 

of  the  common  force  under  the  condufl  of  the  common 
underftanding.  It  is  the  more  necelTary  to  inquire  into 
the  manner,  in  which  this  reftraint  upon  the  right  of  pri- 
vate defence  is  produced ;  becaufe  mofl:  of  the  writers  upon 
natural  lav/  feem  rather  to  take  it  for  granted,  that  there 
is  fuch  a  reflraint,  than  to  explain  the  caufe  of  it. 

This  inquiry  might  be  foon  brought  to  a  conclufion  j. 
if  it  could  be  fJiewn,  that  individuals  explicitly  renounce 
their  right  of  defence,  and  transfer  it  from  themfelves 
to  the  civil  magidrate,  by  tlif.  focial  compadl,  that  is, 
by  the  compa6l,  Vi^hich  unites  them  into  a  civil  fociety. 
By  this  compafl  all  the  individuals  bind  themfelves  to 
^6i  with  their  joint  force  for  the  prefervation  and  fup- 
port  of  their  rights :  and  all  of  them  bind  themfelves 
likewife  to  advance  and  fecure  the  general  good  by  fol- 
lowing fuch  rules,   as  the  common  underftand'ng  fliall 

l>  See  B.  I,  C.  XVI.  XVII.  XVill. 
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prefcribe  to  them  for  this  purpofe.  Thefe  two  parts 
make  up  the  whole  of  the  fecial  compact :  and,   what-  » 

ever  may  be  implyed,  there  is  certainly  no  renuncia- 
tion of  their  right  of  private  defence,  nor  any  transfer 
of  it  from  themfelves  to  the  civil  magiilrate,  explicitly 
contained  in  either  part  of  it. 

After  the  civil  laws  of  any  nation  have  commanded 
the  feveral  members  of  it  not  to  defend  themfelves  by 
their  own  private  force,  but  to  apply  to  the  civil  ma- 
giftrate  for  this  purpofe  ;  their  right  of  private  defence 
will  then  undoubtedly  be  reftrained.  For  one  part  of 
the  focial  compact  fubje<5ls  mankind  in  a  liate  of  civil 
fociety  to  the  authority  of  civil  laws,  by  binding  them 
to  follow  fuch  rules,  as  the  common  underftanding  fhall 
prefcribe  for  the  advancement  and  fecurity  of  theg  ene- 
ral  good.  But  this  does  not  come  up  to  the  point  iii 
queftion,  nor  to  the  common  opinion  about  it.  We  are 
not  enquiring,  whether  the  right  of  private  defence  may 
be  reftrained  by  laws,  which  become  binding  in  confe- 
quence  of  civil  union  ;   the  point  in  queftion  is,  whether  * 

it  is  not  reftrained  by  the  mere  acfb  of  civil  union  with- 
out the  aid  of  fuch  laws.  And  the  common  opinion  a- 
bout  this  point  is,  that  mankind,  conildered  merely  as 
members  of  civil  fociety,  have  no  fuch  right  of  private 
defence  ;  whether  any  exprefs  laws  have  been  made  to 
reftrain  it,  or  not. 

The  other  part  of  the  focial  compa<5l  places  each  in- 
dividual under  the  protection  of  the  whole  body,  by 
binding  them  all  to  acl  with  their  joint  force  for  his 
defence.  But  if  we  look  no  farther  than  his  right  to 
protection,  it  will  be  no  direct  confequence,  that  by 
acquiring  this  right  his  own  right  of  private  defence 
is  loft  or  reftrained.  For  there  is  no  direct  inconliften- 
cy  between  his  having  a  right  to  prevent  or  to  repel  an 
injury  by  his  own  force,  if  he  thinks  it  fafc  and  prudent 
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to  acl  alone,  and  his  having  a  right  to  be  affifted  by 
others,  if  he  finds  himfelf  too  weak  to  prevent  or  to 
repel  it  without  their  affiftance. 

We  have  ''  elfewhere  had  occafion  to  mention  a  fe- 
cond  focial  compadt,  by  which,   after  a    civil  fociety  is 
formed,   fome  particular  civil  conflitution  or  form  of  ci- 
vil government  is  introduced  and  eftabliflied.    It  will  be 
needlefs  to  ftop  here  and  enquire,  whether  this  is   pro- 
perly a  compact  or  a  civil  law.  We  fhall  have  an  opportu- 
nity of  examining  into  this  matter  hereafter  :  and  though, 
if  it  (hould  then  appear  to  be  a  law,  any  reflraint,  that  it 
may  lay  upon  the  right  of  private  defence,  would  rather 
be  a  reflraint  arifing  from  civil  law,   than  from  civil  u- 
nion,  yet  as  we  have  hitherto  called  it  a  compadl,  we  will 
ftiil  fuppofe   it  to  be  properly  a  compact,    and  will  call 
it  fo  in  the  prefent  queftion.     By  this  fecond  compact, 
which  we  here  confider  as  a  joint  agreement  of  the  fe- 
veral  members  of  the  fociety,    amongft  other    effecls, 
which  it  produces,   civil  magiflrates  are    appointed  for 
the  purpofes  of  doing  juftice  to  all,  who  are  under  the 
protection  of  fuch  fociety.  ^    It  may  therefore  be  imagin- 
ed, that  their  agreement  to  appoint  civil  maglftrates,  for 
the  purpofe  of  defending  them,  implys  their  confent  to 
transfer  their  right  of  private  defence  from  themfelves 
,  to  fuch  magiflrates.     But  not  to  iniift  again,  upon  what 

lias  been  mentioned  already,  that  their  acquifition  of  a 
right  to  be  defended  by  others,  whether  by  the  collec- 
tive body  of  the  fociety  or  by  the  magiftrate,  does  not 
dire6lly  imply  the  lofs  of  their  right  to  defend  them- 
felves ;  we  may  obferve,  that  a  civil  magiftrate,  or  an 
executive  body  acting  ?under  the  checks  of  the  law,  is 
nothing  elfe  but  a  part  of  the  fociety,  which  is  appoint- 
ed to  aft  for  the  whole  of  it.  The  right  therefore,  which 
this  fecond  compadt  conveys  to  the  magiftrate,  though 
it-  may  be  lefs,  cannot  poflibly  be  greater,  than  what  the 

«  See  B.  II.  C.  IV.  d  Grot.  L.  I.  C.  III.  §  I. 
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firft  compa6l  had  given  to  the  collective  body  of  the 
fociety  :  fo  that  unlefs  we  can  fliew,  that  the  firft  com- 
pa6l  gives  the  colle<Slive  body  flich  a  right  or  fuch  a 
power,  as  is  inconiiftent  with  a  right  of  private  defence 
in  the  individuals ;  the  fecond  compact  can  convey 
no  fuch  right  or  pov/er  to  the  civil  magiftrate. 

There  is  a  plain  reafon,  why  the  fociety  will  inter- 
pofe  and  hinder  a  man  from  making  ufe  of  his  own 
force  upon  any  occalion  and  in  any  manner,  that  he 
pleafes,  againft  thofe,  who  are  under  its  protection. 
The  fociety  by  receiving  them  under  its  prote£tion, 
obliges  itfelf  to  take  care,  that  they  fhall  fuffer  no 
caufelefs  harm.  And  this  obligation  requires,  that  it 
fliould  not  allow  him,  or  any  one  elfe,  to  act  againft 
them  at  difcretion,  even  for  his  own  defence  :  becaufe 
he  might  poflibly  do  them  an  injury  under  the  notion 
of  defending  himfelf  from  fuffering  one.  He  might 
pretend,  that  they  defigned,  or  were  preparing,  to  in- 
jure him  j  when  there  was  no  ground  for  fuch  a  pre- 
tence :  or  even  if  they  did  defign  to  injure  him,  yet  he 
might  be  unjuft,  both  in  his  demands  of  fecurity,  and 
in  the  manner  of  enforcing  thofe  demands.  Bat  this  re- 
ftraint,  upon  his  right  of  private  defence,  is  a  reftraint 
rather  in  fa6t  than  of  right  j  though  the  fociety  is  o- 
bliged  to  fecure  them,  who  are  under  its  protection, 
againft  all  caufelefs  harm  ;  yet  he  in  the  mean  time  if 
he  is  no  party  to  this  obligation,  will  have  a  right  to 
defend  himfelf  at  his  own  difcretion  and  by  his  own 
force.  Such  a  bodv  of  men  will  be  ftroni^er  than  he  is, 
and  will  therefore  be  able  to  hinder  him  from  uling 
his  right :  but  this  is  no  evidence,  that  his  right  does 
not  fubftft ;  becaufe  it  is  no  evidence,  that  he  is  o- 
bliged  to  fubmit  to  be  fo  hindered,  if  he  was  ftrong 
enough  to  help  it,  and  thought  himfelf  to  be  doing 
nothing,  but  what  the  law  of  nature  will  juftify.    Suck 
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a  reftralnt  as  this  upon  his  right  is  no  other,  than  what 
he  mi^Tht  have  met  with  in  the  liberty  of  nature;  if  the 
individuals,   that  he  had  to  deal  with,  happened  to  be 
ftronger  than   himfelf :    they  might  have   flopped  him 
from  ufing  his  right  of  private  defence,    till  they  were 
fatlsfyed,  that  his  defence  was  lawful :  but  in  the  mean 
time  he  would  not  have  been  obliged  to  fubmit  to  their 
determination  upon  this  head,  but  would  have  been  at 
liberty  to  determine  upon  it  for  himfelf.     And  as  he  had 
a  right  in  a  ftate  of  equality  to  judge  for  himfelf,  whether 
the  occafion  of  defending  himfelf,  and  the  means,   that 
he  made  ufe  of  for  this  purpofe,  were  juftifiable,  or  not, 
and  to  a6t  accordingly  •,  notwithftanding  the  individuals 
that  he  happened  to  have  to  deal  with,  might  be  ftrong- 
er  than  he,    and  might  force  him  to  fubmit   to  their 
judgment  j  fo  hkewife  in  a  ftate  of  civil  fociety,  though 
fuch    fociety    may    in    fa£l    ftop    him    from    defending 
himfelf,  at  his  own  difcretion  and  by  his   own   force, 
againft  any  perfons,  who  are  under  its  protedlion  ;    yet 
if  we  conlider  it  as  doing  this,  only  in  confequence  of  its  ob- 
ligation to  guard  thofe  perfons  againft  fuftering  any  caufe- 
lels  harm,  without  any  confent  on  his  part,  he  will  ftillhave 
the  right  to  judge  for  himfelf  and  to  act  accordingly. 

"We  have  now  {teuy  where  any  perfon  is  in  danger 
of  being  injured  by  others,  that  neither  the  obliga- 
tion of  a  civil  fociety  to  protect  them  again  ft  caufelefs 
harm,  nor  the  right,  which  he  j.ias  to  protection,  will 
take  away  his  liberty  of  private  defence  •,  if  the  obliga- 
tion of  the  fociety,  and  his  right  are  confidered  fepa- 
rately.  But  if  his  right  to  prote6tion  is  a  right  to  be 
prote^Sted  by  the  fame  fociety,  which  is  obliged  to  pro- 
tect them,  and  we  coniider  this  right,  or  rather  the  con- 
ditions, upon  which  he  acquired  it,  and  the  obligation 
of  the  fociety  together  *,  we  fhall  then  find,  in  this  view 
of  the  matter,   that  the  fame  ixO:  of  fecial  union,   which 
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gave  him  a  right  to  prote<Slion,  put  his  liberty  of  pri- 
vate defence  into  the  hands  of  the  public,  or  of  the 
civil  magiftrate,    who  a(Sls  for  the  public.     The  obliga- 

.  tion  of  the  fociety  towards  them,  if  he  is  no  party  to 
it,  will  produce  only  a  reftraint  in  faft,  and  not  a  re- 
ftraint  in  right,  upon  his  liberty  of  private  defence. 
But  whatever  a6l'of  his  makes  him  a  party  in  this 
obligation,  either  as  fuch  aiSt  declares  or  as  it  im- 
plies his  confent,  that  as  far  as  he  is  concerned,  the 
fociety  fhould  protect  them  •,  this  a<St  of  his  gives  the 
fociety  fuch  a  right,  as  reftrains  his  liberty  of  private 
defence  in  refpe£l  of  them.  The  acSl  of  civil  union, 
or  the  a6i:  of  putting  himfslf  under  the   protection    of 

•a  civil  fociety,  is  an  acSl  of  this  fort :  it  implies 
his  confent,  that  as  far  as  he  is  concerned,  the  fo- 
ciety {hould  guar<i  all  others,  who  are  under  its  pro- 
te£lion  againfl  fuffering  any  caufelefs  harm.  And  the 
reafon,  why  his  atfl:  of  civil  union,  or  his  a6l  of  putting 
himfelf  under  the  protection  of  the  fociety,  muft  be  un- 
derftood  to  imply,  that  he  confents  to  thefe  conditions, 
is,  becaufe  the  fociety,  being  from  the  nature  and  de- 
fign  of  it  obliged  thus  to  guard  all  others,  who  are  un- 
der its  protection,  could  not  confiftently  with  this  obli- 
gation take  him  under  its  protection,  unlefs  he  con- 
fented,  and  was  willing  to  make  himfelf  a  party,  to  the 
fame  obligation. 

Upon  the  whole,  an  individual  is  underftood  by  the 
aCl  of  civil  union  to  part  with  his  right  of  private  de- 
fence ;  not  merely  becaufe  this  aCt  places  him  under  the 
protection  of  a  civil  fociety ;  but  becaufe  it  places  him 
under  the  proteClion  of  a  civil  fociety,  which  ftands 
engaged  to  proteCt  thofe,  who  are  about  to  do  him  the 
injury,  as  well  as  to  proteCt  him,  who  apprehends  him- 
felf to  be  likely  to  fufFer  it.  This  aCl  implies,  not  only 
that  he  is  willing  to  acquire  a  right  of  being  proteCled 


r64  I  N  S  T  I  T  U  T  E  S     O  F  B.  IL 

by  the  common  force  agalnft  any  caufelefs  harm,  which 
they  might  pcffibly  do  him,  but  likewife,  that  he 
confents  to  their  having  a  right  of  being  protected  by 
the  fame  force  againft  any  caufelefs  harm,  which  he 
might  poffibly  do  them  :  it  mull:  be  underftood  to  im- 
ply fuch  confent ;  becaufe  v/ithout  confenting  to  their 
right  of  protection,  he  could  not  acquire  a  right  of  pro- 
tection for  himfeif. 

From  hence  it  follows,  firfl:;  that  the  jurifdiaion, which 
a  civil  fociety  has  over  any  individual  in  refpeft  of  the 
right  of  private  defence,  fuppofes  both  the  individual  who 
is  in  danger  of  being  injured,  and  them  likewife,  who  are 
about  to  injure  him,  to  be  under  the  proteflion  of  one 
and  the  fame  civil  fociety  :  becaufe  it  is  his  confent  to 
their  right  of  proteflion,  which  reftrains  his  own  righe 
of  private  defence  ;  and  this  confent  of  his  is  given  no 
otherwife  than  by  his  acquiring  a  right  of  being  prote«Sl:ed 
by  the  fame  fociety,  which  is  obliged  to  protedl  them* 

Secondly  j  it  follows  from  hence,  that  the  jurifdiClion 
of  a  civil  fociety  over  the  liberty  of  private  defence  is 
a  right  to  retrain  one  member,  from  afling  againft 
others  by  his  own  force  and  at  his  own  difcretion,  as 
far  as  fuch  a  liberty  of  acting  might  expofe  them  to 
any  caufelefs  harm.  And  confequently  the  fociety  has 
a  right,  not  only  to  judge,  whether  the  occafion '  of 
defence  is  juft,  but  likewife  to  take  care,  that  nothing 
is  done  unjuftly  even  upon  a  juft  occafion.  After  he 
has  made  it  appear  to  the  fociety,  that  he  is  in  danger 
of  fuffering  an  injury ;  the  jurifdidlion  of  the  fociety 
over  his  right  of  defence  does  not  flop  here :  he 
might,  if  he  was  left  to  himfeif,  demand  fuch  fecu- 
rity,  as  he  has  no  right  to,  becaufe  he  might  demand 
fuch,  as  he  had  no  occafion  for ;  or  he  might  do  them 
more  harm  in  obtaining  the  fecurity,  to  which  he  has 
a  right,  than  he  ought  to  do  them  j    becaufe  he  might 


C.  V.  N  A  T  U  R  A  L    .  L  A  W.  165 

do  them  more  harm,  than  is  neceflary  to  obtain  it.  He 
is  therefore  not  at  liberty  to  make  ufe  of  his  own  pri- 
vate force,  or  of  any  other  force,  which  is  managed  at 
his  own  difcretion,  but  is  obliged  to  make  nfe  only  of 
the  common  force,  which  is  under  the  direclion  of 
the  common  underftanding. 

III.  *^  Notwithftanding  mankind  are  now  united  into      Origin 
civil  focieties  ,    yet  the  right  of  private  defence  ftill  fub-  ^^^^^    "^^ 
fifls,  where  civil  jurifdiclion  ceafcs.     The  reader  livill  be  civil   ju- 
better  able  to  underfland  both  in  what  cafes  civil  jurif- 
diclion ceafes,  in  refpeCl;  of  the  right  of  private  defence, 
and  why  in  thole  inftances  this  right  fhould  fubfift,  after 
civil  union ;    if  we  firil  enquire   into  the  nature  and 
origin  of  civil  jurifdiclion* 

By  civil  jurifdi(Slion  we  mean  a  right,  which  a  civil 
fociety,  aCling  either  by  its  colledlive  body  or  by  its 
magiftrates,  has  to  determine  any  matter,  that  is  in  dif- 
pute  between  two  or  more  perfons,  and  to  compel  them 
by  the  public  force  to  fubmit  to  its  determination,  if 
they  do  not  fubmit  to  it  of  their  own  accord. 

Jurifdi£lion  is  divided  into  two  forts,  a  jurifdiClion 
over  perfons,  and  a  jurifdiClion  over  things.  Indeed  all 
jurifdidlion  is  ultimately  over  perfons :  for  it  confifts 
in  a  right  to  determine  controverlies  between  two  or 
more  perfons,  and  to  compel  the  perfons  concerned  in 
fuch  controverfies  to  fubmit  to  the  determination.  But 
a  civil  fociety  may  have  this  right,  either  upon  account 
of  fome  purely  perfonal  circumftances  of  the  parties 
contending,  or  upon  account  of  the  thing,  about  which 
they  contend :  and  to  diftinguifli  thefe  two  cafes  from 
one  another,  the  former  is  called  a  jurifdidlion  over 
the  perfons,  and  the  latter  a  jurifdiClion  over  the  thing. 
Where  the  perfons  concerned  in  a  diipute  are  obli- 
ged  from  their  perfonal  circumftances,  if  they  cannot 

Grot.  L.  1.  c.  III.  §  ir. 
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ndjufl  it  amicably,  to  have  recourfe  to  the  public  for  a 
determination  of  it ;  the  right  of  the  fociety,  which  cor- 
rclponds   to  this  obligation,    is  a  jurifdidtion  over  their 
perfons.     Where  they  are  obliged  thus  to  have  recourfe 
to  the  public,    not  merely   becaufe  their  own   perfonal 
circumftances  oblige  them,  but  becaufe  the  thing  in  dif- 
pute  is  in  the  power  of  the  fociety,  and  can  be  no  other- 
wife  claimed  by  either  of  them,  than  by  the   confent 
and  under  the  direction  of  the  fociety ;  the  right  in  the 
fociety,  w^hich  correfponds  to  this  obligation,  is  a  jurif- 
diction  over  the  thing.     Thus  if  we  conlider  only  the 
immediate  caufe  of  jurifdidlion,  as  it  arifes   either  from 
the  perfonal  circumftances  of  the  parties  contending  or 
from  the  fituation   of  the  thing  in  difpute  ;    it   may  be 
diffcinguiflied  into  thefe  two  forts :  but  if  we  confider 
its  operation,  as  it  binds  the  parties  to  fubmit  to  the  de- 
termination of  the  fociety,  alljurifdicl:ion,  in  this  view  of 
it,  may  be  faid  to  be  over  perfons. 

The  foundation  of  all  civil  jurifdiflion  over  perfons 
is  laid  either  immediately  or  remotely  in  fuch  a  civil 
union,  as  places  the  perfons  concerned  on  one  fide,  in 
any  controverfy  about  matters  of  right,  under  the  pro- 
te<SLion  of  the  fame  fociety,  that  is  to  prote(fl:  the  per- 
fons concerned  on  the  other  fide.  We  have  feen  *'  al- 
ready, that  this  is  the  origin  of  civil  jurifdiclion  in  mat- 
ters of  defence,  and  fhall  fee  prefently,  that  it  has  the 
fame  origin  in  matters  of  reparation  and  of  punifli- 
ment.  Many  rights  of  mankind  indeed  are  not  brought 
'  under  the  jurifdi<Stion  of  fociety  immediately  by  the  a<ft 
of  civil  union,  or  merely  upon  the  account  of  the  common 
protCiStion,  which  the  fame  fociety  owes  to  the  perfon 
in  controverfy.  But  the  obligation  of  civil  laws  is  de- 
rived from  civil  union  :  and  thofe  laws,  where  the  gene- 
ral good  requires  it,  may  refirain  fuch  of  their  rights,  as 

f  See  §  11. 
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were  not  reftralned  by  the  immediate  tiS:  of  civil  union, 
and  may  by  this  means  give  the  fociety  a  jurifdidion 
in  many  inftances,  where  the  mere  a(St  of  civil  union  had 
not  given  it  any.  Civil  jurifdiction  over  the  perfbns  of 
individuals  mull  either  immediately  or  remotely  have 
its  foundation  in  civil  union,  or  in  fome  a£l,  which  is 
equivalent  to  it.  For  fince  all  men  are  s  naturally  equal, 
and  are  naturally  at  liberty  to  judge  and  to  a6l  at  their 
own  difcretion,  no  civil  magiftrate  and  no  civil  fociety 
can  have  any  right  to  judge  and  to  act  for  them,  or  to 
reftrain  them  from  judging  and  a£ling  for  themfelves ; 
unlefs  they  have  fome  way  or  other  confented  to  give 
the  magiftrate  or  the  fociety  this  right.  And  this  con- 
fent  appears  no  othervvife,  than  by  their  joining  them- 
felves to  the  fociety,  or  however  by  their  putting  them- 
felves or  their  rights,  by  fome  means  or  other,  under 
the  protedlion  of  the  fociety.  The  jurifdi(Slion,  which  a 
civil  fociety  has  over  things,  as  far  as  it  afFe£ls  any  per- 
fon,  who  is  not  under  the  protection  of  that  fociety,  may 
be  thought  an  exception  to  this  rule  :  but  we  fhall  fee 
prefently,  that  this  is  rather  a  natural,  than  a  civil  jurif- 
diCtion.  It  may  be  called  a  civil  jurifdi£\ion,  as  it  be- 
longs to  a  civil  fociety,  but  it  is  in  fa£t  no  other  right, 
than  what  in  fome  fort  individuals  have  in  the  liberty  of 
nature,  and  arifes  rather  out  of  property  than  out  of  ci- 
vil  union. 

When  '^  a  number  of  individuals  have  united  them- 
felves by  confent  into  one  body,  and  have  fettled  upon 
any  tract  of  land  ;  fuch  a  coUeClive  body,  by  this  a6t  of 
fettling  there,  or  by  this  occupancy  in  the  grofs,  acquires 
a  general  property  in  the  land.  This  general  property 
of  a  civil  fociety  is  hke  the  particular  property  of  indi- 
vii^uals  in  a  ftate  of  independency.  As  the  particular 
property,  which  an  individual  has  in  a  parcel  of  land, 
after  he  has  feized  upon  it,   is  a  right  of  fuch  individ- 

«  See  B.  I.  C.  X.  §  III.  ^  g^^  ^  j   q  ju    ^  xill.  XIV, 
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ual  to  exclude    all  other  individuals,  whether  they  are 
few  or  many,  from  having  any  thing  at  all  to  do  with 
this   fmall   parcel   of    land  ;    fo    the    general   property, 
which  a  civil  fociety,   or  a  number  of  individuals  united 
into  one  body  and  acting   together,    acquires  by  occu- 
pancy in  the  tra6t  of  land,   where  it   fettles,  is  a  right 
of  fuch  coUedtive  body  to  exclude  the  reft  of  mankind, 
all  other  civil   focieties,  and  all  other  individuals,  who 
are  not   members  of  this  body,  from  having  any  thing 
at  all  to  do  with  this  large  parcel  of  land.     This  ex- 
clufive  right  of  general  property  in  a  civil  fociety,  as 
it  is  diftinguiflied  from  the  private  right  of  the  fame 
fort,  which  the  feveral  members  have  in  their  feparate 
fhares  or  eftates,  is  called  the  jurifdiclion  of  the  fociety 
over  the  land  :  and  that  whole  tra<St  of  land,  which  is  thus 
under  the  jurifdi£lion  of  the  fociety,  or  in  which  the  fo- 
ciety has  fuch  an  exclufive  right  of  general  property,  is 
called  its  territory.       One  immediate  and  neceflary  effecSl 
of  this  jurifdiction,  as  has  already  been  fhewn,  is,  that  no 
alien  is  capable  of  having  private  property  in  any  part 
of  the  territory,  or  rather  that  no  member  is  capable 
of  transferring  fuch  private  property  to  an  ahen,  with- 
out the  exprefs  confent  of  the  fociety.     "We  have  like- 
\vife  taken  notice  of  an  accidental  effect  of  this  jurif- 
didlion  in  refpecl  of  aliens,  which  is,  that,  fince  no  alien 
can  have  any  right  to  come  within  the  territories  of  the 
fociety,  if  the  fociety  chufes  to  hinder  him,  it  follows, 
that  no  alien  can  take  even  moveable  goods,  which  are 
within  the  territory,   though  they  are  no  part  of  it,    if 
the  fociety  has  forbidden  it.     In  general  the  jurifdidtion 
of  a  fociety  over  its  own  territory  fubje6ts  all  the  rights, 
that  any  perfon  may  be  fuppofed  to  have  to  any  thing, 
which  is  either  a  part  of  the  territory  or  within   it,  to 
be  regulated   and  governed  by  the  fociety :    even  the 
rights  of  aliens  are  fubjected  by  it  to  be  thus  regulated  i 

i  Sec  B.  I.  C.  VI.  §  YI. 
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notwithftanding  fuch  aliens,  as  to  their  perfons,  are 
neither  members  of  the  fociety,  nor  have  ever  put  them- 
felves  under  its  protection.  In  the  mean  time  this  is  no 
more  inconfiftent  with  the  natural  Hberty  of  fuch  aliens, 
than  it  is  inconliftent  with  the  liberty  of  an  individual 
in  a  flate  of  nature,  if  he  chufes  to  accept  of  a  part  of 
any  other  individuals  private  eftate,  to  be  bound  to  ac- 
cept it  upon  fuch  terms,  as  the  owner  of  the  eftate  fhall 
prefcribe,   or  if  he  chufes  to  ^  hunt  upon  the  foil,  or  to  / 

fifh  in  the  waters  of  another,  to  be  bound  not  to  hunt 
fuch  beafts,  or  not  to  kill  fuch  fifh  as  the  owner  for- 
bids him  to  meddle  with.  For  as  the  right  of  the  indi- 
vidual, in  one  cafe,  depends  upon  the  will  of  the  owner, 
fo  the  right  of  the  alien,  in  the  other  cafe,  depends  upon 
the  will  of  the  fociety.  The  particular  property,  which 
the  owner  has  in  the  land,  makes  it  lawful  for  him  to 
keep  it  to  himfelf  and  not  to  give  any  part  of  it  to  the 
other  j  and  his  particular  property  in  the  foil  or  the 
water  makes  it  lawful  for  him  to  hinder  the  other  from 
ufing  them  at  all.  No  injury  therefore  is  done  to  this 
other,  if  the  land  is  not  given  him,  or  if  the  ufe  of  the 
foil  and  the  water  is  not  allowed  him  upon  his  own 
terms,  but  upon  fuch  terms  only  as  the  particular  owner 
thinks  proper.     In  like  manner  the  general  property,  * 

which  the  fociety  has  in  its  territory,  makes  it  lawful 
for  fuch  fociety  to  confine  all  private  property  to  its 
own  members,  without  granting  an  exprefs  allowance 
to  any  aliens  to  have  any  land,  which  is  a  part  of  the 
territory :  and  the  fame  general  property  makes  it  law- 
ful for  the  fociety  to  hinder  any  alien  from  coming  in- 
to the  territory  to  take  away  fuch  moveable  goods  as 
are  found  within  it.  No  injury  therefore  is  done  to  fuch 
alien,  if  he  is  not  allowed  to  acquire  private  property 
there,  or  to  take  any  moveable  goods  from  thence,  up- 
on his  own  terms,  but  upon  fuch  terms  only,  as  the  fo- 

k  See  B.  I.  C.  V.  §  V. 
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clety,  which  is  the  general  owner,  thinks  proper.  But  if 
the  fociety,  upon  account  of  its  general  property,  has  a 
ripht  to  hinder  thofe,  who  are  neither  members  of  it 
nor  under  its  proteflion  as  to  their  perfons,  from  taking 
fuch  things,  as  are  either  a  part  of  its  territory  or  are 
within  fuch  territory  •,  it  neceffary  follows,  where  any 
difpute  arifes  concerning  fuch  things,  that  though  fome 
or  all  the  parties  concerned  in  the  difpute  are  otherwife 
not  under  the  protection  of  the  fociety,  fo  as  to  give 
the  fociety  any  immediate  jurifdi£tion  over  their  per- 
fons *,  yet  in  confequence  of  the  jurifdi^lion,  which  it 
has  over  the  thing  in  difpute,  it  will  have  a  right  to 
compel  them  either  to  take  it  according  to  the  fentence 
which  the  fociety  gives  upon  the  difpute,  or  not  to 
take  it  at  all. 

We  may  call  this  right  by  the  name  of  civil  jurif- 
diclion,  if  we  pleafe  ;  but  it  can  be  called  fo  no  other- 
wife,  than  as  it  belongs  to  a  civil  fociety  :  for  it  is  a  fort 
of  jurifdiiSlion,  which  does  not  arife  out  of  civil  union 
And  indeed  though  it  may  belong  to  a  civil  fociety, 
yet  it  is  not  confined  to  a  civil  fociety  :  it  is  a  right, 
which  is  incidental  to  property  either  general  or  parti- 
cular, and  may  as  well  belong  to  an  individual  in  a  ftate 
of  natural  liberty,  as  to  a  number  of  individuals  united 
by  focial  compact  into  one  body.  Or  fuppofe  this  fort 
of  jurifdiccion  to  belong  only  to  a  body  of  individuals 
fo  united  into  one  civil  fociety  ;  it  would  be  ftill  impro- 
per to  fay,  in  refpe6l  of  thofe,  who  are  not  members  of 
this  body,  that  this  jurifdidlion,  as  it  afFedls  them,  arifes 
from  civil  union.  Though  we  fhould  fuppofe,  what  is 
not  true,  that  civil  union  is  neceffary,  before  any  fuch 
jurifdiclion  can  fubfift  ;  yet  it  cannot  be  civil  union, 
which  extends  this  jurifdidtion  to  aliens  :  becaufe  aliens 
arc  not  in  civil  union  with  the  focietv,  which  has  the 
jurifdi£Vion.     But  after  all,  thofe,  who  are  not  under  the 
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prote<Slion  of  the  civil  fociety,  and  are  therefore  clear  of 
its  direct  jurifdi£tion  over  their  perfons,  may,  if  they 
pleafe,  avoid  any  indirect  jurifdi(Stion  of  this  fort,  ari- 
fmcr  from  its  general  property,  by  not  endeavouring  to 
obtain  fuch  things,  as  are  within  its  jurifdi(Stion.  And 
iince  their  endeavouring  to  obtain  them  is  their  own 
a<Sl,  even  this  jurifdicSlion  over  things  becomes  a  jurif^ 
diction  over  their  perfons  no  otherwife,  than  by  their 
own  confent.  We  cannot  indeed  fay,  that  both  or  all 
of  the  parties,  if  they  are  more  than  two,  who  contend 
about  a  thing,  which  is  in  the  jurifdiclion  of  the  fo- 
ciety, muft  neceffarily  as  to  their  perfons,  be  under 
the  prote£lion  of  fuch  fociety,  or  that  the  fociety  will 
otherwife  have  no  j  urifdidlion.  But  fliil  the  notion  of 
common  prote<5lion  is  fo  necelTarily  connedted  with  the 
notion  of  jurifdi(Slion,  that  the  fociety  could  have  no 
right  to  decide  the  conteft,  and  to  compel  the  contend- 
ing parties  to  fubmit  to  the  diciiion  j  if  the  rights  of 
all  of  them,  as  far  as  this  difpute  is  concerned,  were 
not  under  its  protection. 

But  we  have  no  occaiion  to  enter  any  farther  into 
this  enquiry  concerning  the  jurifdi^Stion,  which  a  civil 
fociety  has  over  its  own  territory,  or  over  fuch  move- 
able goods,  as  are  within  its  territory.  The  jurifdidlion 
of  a  civil  fociety,  as  it  reflrains  the  right  of  de- 
fence, is  a  direct  jurifdi£tion  over  the  perfons,  and 
is  founded  partly  in  the  prote6tion,  which  ]ie,  who 
is  to  be  defended,  has  acquired  a  right  to,  or  rather 
in  his  confent  to  be  reftrained  in  his  hberty  of  de- 
fence, which  confent  he  muft  be  underftood  to  give  by 
the  fame  a£t,  which  gave  him  a  right  to  prote(Stion ;  and 
party  in  the  protection,  which  the  fame  fociety  owes  to 
them,   againft  whom  he  is  to  be  defended. 

IV.  '    Civil  jurifdiction  may  ceafe  either  in  fact  or  of  ^^^.T.'ii^^^ 

.   ,  _  .  jurifdiciion 

right.     It  ceafes  in  fa6t,  where  any  perfon  has  a  right  to  ccafes. 
I  Grot,  ibid, 
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the  protection  of  the  fociety,  but  the  fociety  cannot  in  . 
fadl  give  him  protection.     What  has  been  ™  already  faid 
concerning  fuch  civil  jurifdiclion,  as  reftrains  the  right ' 
of  defence,   will  ferve  to  fhew  us,   that  where  he,  who 
is  to  be  defended,   is  not  under  the   protection  of  the  : 
fociety,  the  jurifdiClion,  which  the  fociety  has  over  him 
muft  necelTarily  ceafe.     For  civil  jurifdiCtion,  in  refpeCl 
of  the  right  of  defence,  fuppofes  this  and  more  than  this  ; 
it  fuppofes   that  both  he,  who  is  to    be  defended,  and 
they  likewife,  who     are  about  to  injure  him,  are  under 
the  protetSlion  of  the  fame  civil  fociety.     Notwithftand- 
ing  therefore  he  may  have  a  right  to  be   protected  by 
the  fociety,  yet  if  in  facft  the  fociety  cannot  protecft  him  ;  ^ 
the  civil  jurifdiclion  of  the  fociety,  though  it  fubiifts  of^ 
right,  will  ceafe  in  fa6l. 

When  civil  jurifdiClion  thus  ceafes  in  fa£t,  it  may  ceafe 
either  for  the  prefent  inftant  only,  or  for  fome  indefi- 
nite length  of  time.  A  perfon,  who  has  a  right  to  be 
protected  by  a  civil  fociety,  cannot  in  fadl  receive  pro- 
tection from  it ;  fometimes  becaufe  the  fociety  cannot 
interpofe  at  the  inftant,  when  he  wants  its  protection, 
though  it  might  be  able  to  interpofe  afterwards,  when 
its  protection  would  come  too  late  ;  and  fometimes  be- 
caufe it  cannot  interpofe  either  at  the  prefent  inftant,  or 
at  any  determinate  time  hereafter. 

Civil  jurifdiCtion  ceafes  of  right,  where  there  is  no 
civil  jurifdiaion  at  all,  that  is,  where  no  civil  fociety  has 
any  right  to  interpofe  and  reftrain  a  man  from  aCting  for 
himfelf  by  his  own  force,  and  at  his  own  difcretion. 

This  divifion,  though  it  is  different  from  our  authors 
as  to  the  form  of  it,  is  the  fame  with  his  in  fubiftance. 
He  firft  divides  the  cafes,  where  civil  jurifdiCtion  ceafes, 
into  thofe,  where  it  ceafes  only  for  the  prefent  inftant, 
and  thofe,  where  It  ceafes  for  an  Indefinite  length  of  time. 
And  then  he  goes  on  to  divide  the  cafes,  where  it  ceafes  ' 

"™  Sec  §  II. 
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for  an  indefinite  length  of  time,  into  thofe,  where  It 
ceafes  in  fa6t,  and  thofe,  where  it  ceafes  of  right.  But 
becaufe  civil  jurifdidion  can  ceafe  no  otherwife  than 
either  in  fa6l  or  of  right ;  and  becaufe  it  does  not  ap- 
pear in  liis  divifion,  whether  it  ceafes  in  fadl  or  of  right, 
when  it  ceafes  only  for  the  prefent  inftant,  I  have  there- 
fore chofen,  vvhilft  I  kept  to  the  fubftance  of  that  di- 
vifion, to  change  the  form  of  It. 

Where  civil  jurifdi£lion  ceafes,  either  in  fa^t  or  of 
right,  there  can  be  no  doubt  of  a  man's  having  the 
fame  liberty  to  defend  himfelf  by  his  own  force  and  at 
his  own  difcrction,  notwithftanding  he  is  a  member  of 
a  civil  fociety,  that  he  would  have  had,  if  he  and  all 
mankind  had  ftill  continued  in  the  hberty  of  nature* 
For  civil  jurifdidlion,  in  refpefl:  of  the  liberty  of  private 
defence,  is  the  right,  which  a  civil  fociety  has  to  reftrain  a 
man  from  deciding  his  own  quarrel  and  to  decide  it  for 
him :  and  in  all  inftances,  where  the  right  of  any  civil 
fociety  to  reftrain  him  from  afling  for  himfelf  ceafes,  he 
muft  necelTarily  be  as  much  at  liberty  to  a6t  for  himfelf, 
as  if  no  fociety  had  ever  been  formed  at  all. 

V.  Civil  jurifdi£tion  ceafes  in  fa cli  for  the  prefent  in^  Right    oJ 
ftant ;  when  the  injury,  which  threatens  us,  is  fo  imme-  defence, 

where  civ- 

diate,  that  the  pubhc,  or  the  civil  magiftrate  for  the  pub-  ii  jurifdic- 
lic,  cannot  come  to  our  affiftance  time  enough  to  prevent  f '°"  ceafc« 
or  to  repel  it ;  that  is,  when  we  are  in  fuch  circumftan*- 
ces,  that  we  cannot  poflibly  be  defended  at   all,  unlefs 
we  defend  ourfelves  by  our  own  private  force. 

But  yet,  if  we  confider  any  perfon  as  a  member  of 
civil  fociety,  we  fhall  find,  that,  even  in  thefe  circum- 
ftances,  it  is  not  every  injury,  which  will  juftify  him  in 
proceeding  to  extremitiesk  I  do  not  mean  that  the  in- 
jury, with  which  he  is  threatened,  may  be  fo  remote  or 
fo  uncertain,  as  to  give  him  time  to  apply  to  the  fociety 
and  to  obtain  the  afliftance  of  the  public  to  guard  him 
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againft  it.  There  can  be  no  doubt  of  his  being  obliged,  as 
ii  member  of  civil  fociety,  to  have  recourfe  to  the  fociety 
where  the  injury  is  of  this  fort :  becaufe,  in  refpe<51:  of 
fuch  injuries  as  thefe  its  jurifdiftion  fubfifts  both  of 
right  and  in  h£t.  He  has  a  right  to  the  protection  of 
the  public,  and  has  in  facl  an  opportunity  of  obtaining 
protedlion.  But  what  I  mean  is,  that  the  injury,  though 
it  is  both  immediate  and  certain,  may  be  too  fma!l  in 
its  own  nature  to  juftify  him  in  taking  away  the  life  of 
the  aggreflbr,  or  in  doing  him  any  grievous  harm,  in 
order  to  prevent  him  from  putting  his  delign  in  exe- 
cution. This  is  not  merely  matter  of  humanity  or  be- 
nevolence ',  but  when  he  is  conlidered  as  a  member  of 
dvil  fociety  it  feems  to  be  what  the  fociety  may  claim 
of  him.  Lefler  injuries,  where  men  live  in  a  ftate  of 
fociety  may  commonly  be  repaired,  after  they  are 
over.  The  magiflrate  perhaps  has  not  an  opportunity 
of  repelling  the  harm,  but  he  may  and  commonly  will 
_  have  an  opportunity  of  interpofing  afterwards,  to  take 
care,  that  full  amends  fliall  be  made  to  the  perfon, 
who  has  fufFered  it.  In  refpe£l  therefore  of  fuch  lefTer 
injuries,  as  may  ealily  be  repaired,  civil  jurifdidlion  can- 
not properly  be  faid  to  ceafe ;  however  immediate  and 
however  certain  they  may  appear  to  be.  The  mem- 
bers of  the  fame  civil  fociety  feem  to  be  as  effectually 
protected  againft  one  another,  where  they  are  fure  of 
being  made  amends  for  the  injury,  that  they  have  fuf- 
fered,  as  where  they  are  guarded  beforehand  againft  fuf- 
fering  it  at  all. 

The  lofs  of  life  indeed,  or  the  lofs  of  chaftity,  are  in 
their  own  nature  irreparable  injuries.  If  the  public 
cannot  interpofe  to  guard  thofe,  who  are  under  his  pro- 
tection, againft  fuch  injuries  as  thefe,  they  are  as  much 
at  liberty,  in  a  ftate  of  fociety,  to  defend  themfelves 
by  all  necefTary  means,    as  they  would  have  been  in  a 
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ftate  of  natural  equality  ;  even  though  the  aggreflbr's 
death  fhould  be  the  confequence  of  their  defence  :  be- 
caufe  it  is  to  no  purpofe  for  the  public  to  interpofe",  after 
the  injury  is  over  ;  if  no  amends  can  be  made  for  the  lols, 
that  has  been  fuftained. 

Sometimes  injuries  of  a  lower  fort,  though  they  are 
not  irreparable  in  their  own  nature,  are  irreparable  by 
accident.  And  there  is  the  fame  reafon,  why  a  man 
fhould  be  at  liberty  to  defend  himfelf  againft  thefe,  as 
there  is,  why  he  fhould  be  at  liberty  to  defend  himfelf 
againft  the  other  ;  where  he  can  have  no  affiftance  from 
civil  jurifdi6lion.  Of  this  fort  we  may  reckon  the  lofs 
of  goods,  where  the  perfon,  who  attempts  to  fteal  them 
is  unknown  j  or  where  though  he  is  known,  there  is  a 
moral  certainty,  that  the  public  can  never  interpofe,  fo 
as  to  obtain  the  reftitution  of  them.  The  rules,  that 
ought  to  be  obferved  in  thefe  circumftances,  are  the 
fame  that  ought  to  be  obferved,  in  a.  ftate  of  nature. 
And  where  the  law  of  nature  would  juftify  a  man,  con- 
fidered  as  an  individual,  in  proceeding  to  extremities, 
the  fame  law  will  juftify  him  in  taking  the  fame  mea- 
furcs,  though  he  is  a  member  of  civil  fociety. 

When  civil  jurifdi«flion  ceafes  only  for  the  prefent 
inftant,  the  danger  muft  be  immediate.  But  both  the 
notion  of  an  "  immediate  danger,  and  the  notion  of  the 
prefent  inftant  are  to  be  underftood  with  fome  lati- 
tude. Every  danger  is  an  immediate  one,  as  to  the 
purpofe  of  allowing  the  members  of  any  civil  fociety 
to  defend  themfelves  againft  one  another,  if  fuch  dan- 
ger is  fo  near,  that  it  cannot  be -avoided  by  any  other 
means.  And  the  piefent  inftant,  as  to  the  fame  pur- 
pofe, is  not  a  fmgle  point  of  time,  that  has  no  dura- 
tion ;  it  is  underftood  to  continue  as  long,  as  the  im- 
poflibility  of  obtaining  the  afliftance  of  the  magiftrate 
continues.     If  a  man  has  been  threatning  to  kill  you, 
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and  is  feizing  a  fword  or  fome  other  weapon,  with  a 
-*  plain  defign,  as  far  as  you  can  judge,  of  putting  his 
threats  in  execution  j  the  danger  is  immediate  enough 
to  juftify  your  defence  of  yourfelf,  at  your  own  difcre- 
tion,  without  waiting,  till  the  weapon  is  at  your  breaft. 
Suppofe,  that  you  and  the  aggrefTor  had  clofed  with 
one  another,  and  had  ftruggled  together  for  fome  time, 
before  you  were  able  to  get  fuch  an  advantage  over 
him,  as  to  make  your  defence  efFe(Slual  by  difpatching 
him ;  though  this  length  of  time  cannot  ftri£lly  be 
called  an  inftant,  yet  your  right  of  private  defence 
continues  during  the  whole  of  it :  becaufe  there  is  in 
every  part  of  it  the  fame  impoflibility  of  your  being  aflift- 
ed  by  the  civil  magiftrate  or  protedled  by  the  public. 

**  Grotius  afks  here,  whether  it  would  be  lawful  to  fe- 
cure  our  own  life  by  killing  a  perfon,  who  attempts  to 
take  it  from  us  by  fuch  means,  as  we  are  fure  will  ope- 
rate efFe<Sl:ually  in  the  end,  if  we  fufFer  him  to  go  on 
with  his  defign,  though  they  do  not  produce  their  ef- 
fect immediately  ?  If,  for  inftance,  we  are  certain,  that 
he  lies  in  wait  for  us  himfelf,  or  has  confpired  with 
others  to  take  the  firfl:  opportunity  of  deftroying  us  by 
fuch  means,  as  fhall  offer  themfelves,  or  by  fuch  means' 
as  they  have  contrived,  by  aflaffinaticn,  by  poifon,  by 
a  falfe  accufation,  falfe  evidence,  or  an  unjuft  fentence 
in  a  trial  for  any  capital  offence  ;  may  we  lawfully 
kill  him,  to  prevent  fuch  a  remote  injury,  as  this  ?  Be- 
fore a  queftion  of  this  fort  can  be  properly  anfwered,  it 
ought  to  be  fkated  more  precifely,  than  it  is  ftated  here, 
by  diftinguifhing  bet<='j'een  the  cafe  of  perfons,  who  live 
in  a  ftate  of  nature,  and  of  perfons,  who  are  under  the 
protedtion  of  the  fame  civil  fociety, 

Grotius,  by  mentioning  falfe  accufations,  falfe  evi- 
dence, and  an  unjuft  fentence,  feems  to  fuppofe  the 
parties,  concerned  in  the  queftion,  to  be  members  of 

0  ibid. 
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the  fame  civil  fociety  :  becaufe  in  other  circumftanccs, 
the  notion  of  accufatlons,  evidence,  and  a  judicial  fen-  •* 
tence  are  unintelligible.  And  certainly,  if  they  are  in  a 
ftate  of  civil  fociety,  the  perfon,  who  apprehends  fuch 
a  remote  injury,  though  he  is  ever  fo  well  affured,  that 
it  will  come  upon  him,  unlefs  he  takes  care  to  guard 
againft  it,  has  no  right  to  defend  himfelf  by  his  own 
force,  and  at  his  own  difcretion.  The  reafon,  why  he 
has  no  fuch  right,  has  been  given  already  :  he  has  time 
enough  before  him  to  apply  to  the  public  for  protec- 
tion -,  and  where  he  has  time  enough  for  this  purpofe, 
that  is,  where  civil  jurifdiction  does  not  ceafe,  he  is 
bound,  as  he  is  a  member  of  civil  fociety,  to  make  ufe 
of  the  prote(n:ion  of  the  public  for  his  fecurity  againft 
all,  who  belong  to  the  fame  fociety  with  himfelf. 

But  if  we  attend  to  the  point,    which  our  author  had 
before  him  in  this  place,    we  fhall  find  reafon  to  think, 
that  he  defigned  to   extend   the  queftion  farther  than 
this,    and  to  enquire,    not  fo  much  whether   mankind 
have  fuch  a  right  of  private  defence  in  civil  fociety,   as 
whether  they  have  it  at  all,   either  in  a  ftate  of  fociety 
or  in  a  ftate  of  nature.     He  is  here  explaining  what  fort 
of  injuries,  before  they  are  committed,  are  in  his  opini- 
on juftifiable  caufes  of  war  in  general,  not  only  of  pub- 
lic war,    which  is  the  war  of  focieties,   but  of  private 
war  likewife,    which   is  the  war  of  individuals.     And 
fmce  private  war  may  begin,   not  only  amongft  individ- 
uals,   who  are  in  a  ftate  of  fociety,    when  civil  jurif- 
di^Vion  happens  to  ceafe  in  h£i ;    but  amongft  individ- 
uals  who   never  were  in  a  ftate  of  civil  fociety,   or  un- 
der  any  civil  jurifdiftion ;    this    queftion   whether   the 
ufe  of  force  is  lawful  to  prevent  a  remote  injury,   if  wc 
extend  the  fenfe  of  the  words  as  far  as  the  point,  that 
Grotius  had  before  him,  requires,   muft  mean  not  only, 
whether  fuch  ufe  of  force  is  lawful  amongft  the  mem- 
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bers  of  the  fame  focisty,  when  civil  j  urifdi£lioii  ceafes, 
but  whether  it  is  lawful  at  all,  even  amongft  individ- 
uals, that  are  under  no  civil  jurifdidtion,  or  are  not 
members  of  any  civil  fociety.  We  have  juft  now  af- 
figned  the  reafon,  why  fuch  perfons,  as  are  under  the 
protedlion  of  the  fame  civil  fociety,  are  not  at  liberty  to 
defend  themfclves  by  their  own  force  againft  fuch  re- 
mote injuries ;  not  becaufe  they  have  no  fuch  liberty^ 
where  civil  jurifdiction  ceafes,  but  becaufe  in  refpedk 
of  remote  injuries,  which  in  their  own  nature  allow  of 
time  for  an  application  to  the  magiftrate,  civil  juril- 
didtion  does  not  ceafe  in  fa£l.  But  ^  when  we  were  ex- 
plaining the  right,  that  individuals  in  a  ftate  of  nature 
have  to  defend  themfelves  againft  injuries,  before  they 
are  committed,  we  fhewed  in  what  manner  this  right 
may  extend  to  fuch  injuries  as  are  at  a  diftance. 

^  Where  one  part  of  a  fociety  is  in  a  ftate  of  civil  war 
againft  the  other,  or  where  the  fubje6l:s  are  in  a  ftate  of 
rebellion  againft  their  governours;  individuals  of  the 
oppolite  parties,  whatever  they  may  be  of  right,  are 
not  in  h£t  under  the  protection  of  the  fame  fociety. 
Civil  jurifdidtion  therefore,  in  refpedl  of  fuch  individ- 
uals, as  are  of  oppofite  parties,  ceafes  in  fa(St,  not 
merely  for  an  inftant,  but  for  an  indefinite  length  of 
time ;  it  ceafes  as  long  as  the  ftate  of  civil  war  or  of 
rebellion  continues  *,  and  in  the  mean  while  fuch  indi- 
viduals have  the  fame  right  of  private  defence,  that 
they  had  in  the  liberty  of  nature. 

It  is  a  more  material  queftion,  whether  the  natural 
right  of  private  defence  returns,  where  the  civil  magi- 
ftrate  refufes  to  take  notice  of  the  danger,  that  a  man 
imagines  himfelf  to  be  in,  and  to  obtain  fecurity  for 
him  againft  fuftering  the  injury,  that  others,  as  he  ap- 
prehends, are  preparing  to  do  him.  When  "■  Grotius 
mentions  this  as  one  inftance,  in  which  civil  jurifdidlion 
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ceafes  in  fa£t ;  he  muft  certainly  fuppofe,  that  the  man 
has  met  with  this  refufal  not  only  from  one  civil  magif- 
trate,  but  from  all,  that  have  any  authority  to  interpofe 
in  his  favour  :  for  in  moft  civil  focieties  there  is  a  fubor- 
dination  of  magiftrates,  and  if  thofe  of  an  inferiour 
fort  refufe  to  relieve  the  pcrfon  aggrieved,  he  may  ap- 
ply to  thofe  of  a  fuperiour  fort,  who  have  authority 
either  to  grant  him  relief  themfelves,  or  to  compel  the 
others  to  grant  it.  And  there  is  plainly  no  ground  for 
maintaining,  that  civil  jurifdidlion  ceafes,  upon  account 
of  his  having  met  with  a  refufal  from  feme  of  the  ma- 
giftrates  ;  when  there  are  others  within  the  fociety,  who 
might  either  defend  him  or  take  care,  that  he  fhould  be 
defended,  if  he  had  made  his  application  to  them.  But 
fiippofe  him  to  have  met  with  a  refufal  from  all,  that 
he  can  apply  to ;  fuch  a  refufal,  as  this,  feems  rather  to 
be  an  aft,  than  a  failure  of  civil  jurifdidlion.  Some  in- 
juries are  fo  flight,  that  it  is  of  no  importance  for  him 
to  obtain  fecurity  againft  them,  Sufpicions  of  a  future 
injury  may  be  fo  uncertain,  as  to  afford  no  ground  for 
the  fociety  to  interpofe  5  or  they  may  be  fo  falfe,  as  to 
make  it  unjufl  to  regard  them  ;  or  they  may  be  fo 
mahcious  as  to  defervc  cenfure,  rather  than  redrefs. 
There  may  be  thefe  and  many  other  reafons  of  the  like 
fort,  why  his  application  to  the  pubhc  fliould  be  dif^ 
miffed.  When  therefore  the  fociety,  or  the  magiftrate 
for  the  fociety,  does  difmifs  it ;  this  is  to  be  confidered 
as  a  determination  of  the  fociety,  that  its  interpofition 
would  be  either  unnecefTary  or  improper.  In  this  view 
of  the  matter,  he  can  have  no  right  of  private  defence, 
in  confequence  of  fuch  a  refufal ;  unlefs  we  would  fup- 
pofe, what  is  confefTedly  falfe,  that  every  man,  after  he 
is  a  member  of  civil  fociety,  has  the  fame  right  to 
judge,  whether  the  fociety  has  done  him  juflice,  that  he 
has  in  a  ft  ate  of  nature  to  judge,  whether  an  individual 
has  done  him  juftice. 
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Right    of       Yi.  Civil  jurifdi(Stion,    fays   our   ^  author,    ceafes  o£ 

defence  .  ,  r  -i       i  i_  r 

where  civ-  right  between  perlons,   who  happen  to  be  out  at  lea,  or 

il  junidic-  jj^  ^^  uninhabited   ifland,    or   in  any  other  place  where 

tion  ceafes 

of  right.      no  civil  fociety  is  eftablifhed.     His  opinion  is,   that  per- 

fons  in  thefe  circumftances  have  the  full  liberty   of   pri- 
vate defence  ;  for  as   there  is,  by  the  fuppofition,   no 
civil   jurifdiction,    as  they  are  not  under  the  prote^ioii 
of  the  fame  or  indeed  of  any  civil  fociety  ;  there  is  nothing 
to  reftaain  this  liberty. 

This  opinion  mufl:  however  be  underftood  with 
fome  refi:ri6lions  :  and  we  fliall  fee  more  plainly  what 
the  neceflary  reftricSlions  are,  if  we  conlider  the  perfon, 
who  is  in  danger  of  fufFering  the  injury,  and  the  others 
who  are  about  to  do  it,  either  as  members  of  no  civil  fo- 
ciety, or  of  the  fame  civil  fociety,  or  of  different  civil  foci- 
eties. 

If  he,  who  is  in  danger  of  being  Injured,  and  the  aggref-* 
for  are  not  members  of  any  civil  fociety,  the  cafe  does 
not  come  within  the  prefent  queftion.  He  has  indeed  a 
right  of  private  defence  ;  but  the  ground  of  this  right  is 
not  that  civiljurifdiction  ceafes  between  them,  but  that 
they  are  ftill  in  a  ftate  of  nature. 

He  and  the  aggreiTor  may,  when  they  were  at  home,  be 
members  of  the  fome  civil  fociety  ;  and  if  they  are,  civil 
jurifdi<nion  will  ceafe  between  them  In  fa<5l  only,  and  not 
of  right,  when  they  are  abroad.  The  jurifdidlion,  which 
a  civil  fociety  has  over  the  perfons  of  its  members,  af- 
fects them  immediately,  whether  they  are  within  its 
territories  or  not.  Both  the  parties  therefore  though  they 
are  out  of  the  territories,  are  under  the  jurifdicftion.  As 
long  as  their  claim  to  protecStion  fubiifts,  the  jurifdifVion 
of  the  fociety  willfubfjll:  of  right.  And  fince,  by  the  fup- 
pofition of  their  being  members  of  the  fame  fociety  both 
of  them  have  a  right  to  its  proteclion  ;  civil  jurifdicftion 
can  have  ceafed  no  otherwife  between  them,  than  as  their 
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accidental  fituation  may  have  rendered  it  impoffible  for 
Ihe  perfon,  who  is  in  danger  of  fuffering  the  injury,  to 
apply  for  prote(rtion  againft  the  aggreflbr  to  the  civil 
magiftrate. 

But  if  they  are  members  of  different  civil  focieties, 
they  are  not  of  right  under  the  protedlion  of  the  fame 
civil  fociety ;  there  is  therefore  no  civil  jurifdidlion, 
that  can  of  right  reftrain  the  liberty  of  defence  ;  the 
law  of  nature  is  the  only  reftraint  upon  it :  and  he, 
who  apprehends  himfelf  to  be  in  danger  of  fuffering  an 
injury,  feems  to  be  the  only  judge,  how  far  this  law  will 
juftify  him,  in  making  ufe  of  his  own  force  to  prevent 
or  repel  it. 

The  only  ground  for  fuppoflng  the  fociety,  of  which 
the  perfon,  who  defends  himfelf,  is  a  member,  to  have  a 
right  of  reftraining  him,    as  to  the  occaflon  and  manner 
of  his  defence,  is,    that  they,   againft  whom  he  defends 
himfelf,    may  under  this  pretence  be  injured  by  him ; 
and  they  have  a  claim,    as  individuals  in  a  ftate  of  na- 
ture,  that  this  fociety  jfliould  not  make  itfelf  an  acceffory 
to  the  injury.  *   Amongft  other  ways,   by  which  the  fo- 
ciety may  be  an  acceffory  to  what   he  does,    one  is  by 
prote£l:ing  him  againft  them,   after  the  injury  is  over. 
And  ilnce  he,   by  the  fuppofition,    as  a  member  of  the 
fociety,  has  a  claim  to  its  protedlion  *,  it  does  not  appear 
at  fir  ft  fight  how  the  fociety  can   confiftently  with  his 
claim  avoid  being  an  acceflbry.     The  fociety  may  by  this 
means  be  brought  into  great  inconveniences,   efpecially 
if  they,  who  are  thus  injured,  are  members  of  another  fo- 
ciety, which  will  interpofe  in  their  quarrel,  and  call  it  to  an 
account  for  what  one  of  its  members  has  done.The  gener- 
al good  therefore  feems  to  make  it  neceftary,  that  every 
member  of  a  fociety,   merely  as  he  is  under  its   protec- 
tion,  fhould  be  fubje^l  likewife  of  right  to  its  jurif- 
di6tion  ;    without  confidering,   whether  thofe,   againft 
t  See  B.  I.  C.  XVII.  S  VI. 
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^vhoiTi  he  defends  himfclf,  are  under  its  protection  or 
not ;  that  io  the  fociety,  as  it  might  be  led  into  inconveni- 
ences by  his  claim  of  protection,  may  have  a  right 
to  reftrain  him  from  acting  at  difcretion  even  againlt 
•aliens.  But  this  conclufion  proceeds  upon  a  mitiaken 
notion  of  a  man's  claim  to  be  protected  by  the  fociety, 
to  which  he  belongs.  He  has  only  a  claim  to  be  pro- 
tc(Sted  in  the  enjoyment  of  his  rights,  and  not  a  claim 
to  be  protected  in  whatever  he  does,  whether  it  is  right 
or  wrong.  The  fociety  therefore  is  not  obliged  to  make 
itfelf  an  acceflbry,  if  under  the  pretence  of  defending 
himfelf,  he  has  done  them  an  injury  :  it  is  at  liberty, 
as  foon  as  this  appears,  to  deliver  him  up  to  thofe,  who^ 
have  been  injured  by  him  ',  if  he  is  not  willing  to  make 
proper  fatisfa<Stion. 

Where  civil  jurifdidion  ceafes  of  right,  we  have  fup- 
pofed  the  perfons  concerned  to  be  out  at  fea,  or  in  an 
uninhabited  ifland,  or  in  fome  place  where  no  civil  fo- 
ciety is  eftabliflied  :  becaufe  if  they  are  within  the  terri- 
tories of  any  fociety,  whether  either  of  them  are  pro- 
perly members  of  it  or  not,  they  have  a  temporary  ci- 
vil union  v/ith  it  and  are  under  its  prote<Stion.  The  fo- 
ciety would  not  allow  them  to  flay  within  its  territories, 
or  even  to  come  thither,  unlefs  they  agreed  to  conform 
to  its  laws,  v>'hilft  they  are  there.  They  therefore  by 
ftaying  there,  cr  by  coming  thither,  are  underftood  to 
confent  to  thefe  terms,  and  by  fo  confenting  they  make 
themfelves  temporary  fubje£ts.  The  fociety  in  the  mean 
time,  by  fuffering  them  to  be  there,  is  underftood  to 
accept  them  in  this  character,  and  confequently  to  give 
them  a  temporary  right  to  its  protecffcion. 

The  general  confequence,  which  follows  from  hence, 
is,  that  after  mankind  are  united  into  civil  focieties,  the 
law  ef  nature  forbids  private  war  in  any  inftance,  and 
particularly  duelling,  which  is  one   inftance  of  private 
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war,  even  in  one's  own  defence  ;  except  where  an  injury 
which  cannot  be  repaired,  after  it  is  over,  is  Co  near, 
that  we  cannot  apply  to  the  civil  magiilrate  for  the  in- 
terpofition  of  the  fociety,  which  has  both  us  and  the 
sggrefior  under  its  protection  ;  or  where  the  aggreiior  is 
in  a  flate  of  rebeUion  or  of  civil  war  againft  that  part  of 
,the  fociety,  which  has  us  under  its  prote£l'ion  ;  or  laftly, 
where  we  and  the  aggrefTor  are  not  within  the  terri- 
tories of  any  civil  fociety  whatfoever.  I  call  the  obliga- 
tion, which  reftrains  us,  an  obligation  of  the  law  of 
nature  •,  notwithftanding  it  arifes  from  civil  union.  For 
civil  union  is  an  acl  of  confent  ;  and  whatever  obliga- 
tion arifes  from  our  own  confent  is  an  obligation  of  the 
law  of  nature  ;  whether  that  confent  is  fuch  as  may 
leave  us  ftill  in  a  ftate  o^^nature,  or  fuch  as  joins  us  to  a 
civil  fociety,  or  at  leaft  places  us  for  a  time  under  its  pro- 
tcfflion. 

Vn.  In   a  flate  of  equality,   after  an   injury  is   com^  Right    to 
mitted,  they,  who  have  fufFered  any  damage  by  it,    are  ^X^^^fub- 
at  liberty  to  make  themfelves  amends,  at  their  ov/n  dif-  je<5led    to 
cretion  and  by  their  own  torce  :   they  are  at  hoerty  ta  diaion. 
take  fo  much   of  the   offender's    goods,  as  is   equal  in 
value  to  what  they  have   loft  •,  and  the   law  of  nature 
will  give  them  property  in  the  goods  fo  taken.     But  in  a 
ftate  of  civil  fociety,    if  both  the  offender  and  the  fuf- 
ferers  are    under   the    proteftion    of  the   fame  fociety, 
their  right  of  obtaining  reparation  is  reftrained,   and  be- 
comes fubjedl  to  civil  jurifdi^lion.    Thefufferers  by  hav- 
ing placed  themfelves  under  the  protetSlion  of  the   fame 
fociety,  which  is  engaged  to  protecTt  the  offender,    have 
confented,  that  as  this  fociety  is  to  guard  them  againft  ' 
any  caufelefs  harm,   which  he  might  do    them,    fo  it 
fliall  guard   him    likewife    againft   any   caufelefs   harm, 
which  they  might  do  him.     And  from  this   confent  of 
theirs  it  acquires  a  right,  to  ftop  them  from  adling  for 
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themfelves,    as  they  pleafe-,    wherever  fuch   a  liberty 
might  be  hurtful  to  him.     Thefe,   as  we  have  feen  al- 
ready,  are  the  principles,  from  whence   civil  jurifdidtion 
is  derived,   in  refped  of  the  right  of  private  defence  ; 
and  thefe  arc  likewife  the  principles,   from  whence  it  is 
derived,  in  refpe£l  of  the  right,  which  individuals  have 
in  a  ftate  of  equality,  to    obtain  reparation  for  them-» 
felves.     We  may  poffibly  pretend,  that  we  have  fufFered 
fome  damage,  when  we  have  fufFered  none  ;  or  though 
fome  damage  has  been  done,  we  may  rate  it  too  high  j 
or  though  the  offender  is  willing  to  make  us  amends,  we 
may  caufelcfsly  ufe  force  for  obtaining  it  *,    or  when  he 
is  unwilling  we  may  ufe  more  force,    and  may  do  him 
more  harm,  than  is  necefTary.     But  lince  the  focicty  has 
in  confequence  of  our  confent,  a  right  to  take  care,  that 
we  do  him  no  injury,  under  the  notion  of  repairing  our 
own  damage  :   it  has  not  only  a  right  to  reftrain  us  from 
adling  againfl  him  at  all,  upon  this  pretence,  till  it  is  fatis- 
iied,   both  that  reparation  is  due  to  us,    and   what   that 
reparation  is  ;  but  a  right  likewife  to  reflrain  us,  after  this 
point  is  fettled,  from  ufing  any  force,  but  fuch,  as  is  under 
the  condu6t  of  the  common  underflandlng. 

In  the  mean  time,  though  a  member  of  civil  fociety 
is  reftrained  in  his  right  to  obtain  reparation,  this  right 
is  not  deflroyed.  He  does  not  entirely  lofe  his  right  to 
obtain  reparation,  he  only  lofes  his  right  to  obtain  it  at 
his  own  difcretion  and  by  his  own  force  :  he  is  not  obli- 
ged to  fubmit  to  damage  without  redrefs  ;  but  is  obli- 
ged, if  he  fceks  redrefs,  to  feek  it  by  the  ufe  of  the  pub- 
lic force,  which  is  under  the  direction  of  the  common 
underftanding.  He  has  ftill  the  right  to  obtain  repara^ 
tion,  and  the  fociety,  when  it  interpofes,  either  by  itfelf 
or  by  the  civil  magiftrate  to  obtain  reparation  for  him.* 
interpofes  in  his  right,  and  not  in  its  own. 
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VIII.  Thouffh  civil  iurlfdiaion  in  refpea:  of  the  right  CivU  ja- 
of  private  defence  may  ceafe  in  faft,  for  the  prefent  in-  in  refpecSt 
ftant  only  ;  yet  in  refpedt  of  the  right  of  obtaining  re-  ''tio^n^cln- 
paration  by  private  force  it  cannot  ceafe  in  this  manner :  "ot    <^t^fe 

*  '    *^  in  fact,  for 

if  it  ceafes,  fo  as  to  leave  any  perfon  at  liberty  to  adl  the  pre- 
for  himfelf,  it  muft  either  ceafe  in  fa6l  for  fome  indefi-  ^^^^  ^J"" 
nite  length  of  time,  or  elfe  it  muft  ceafe  of  right. 
Where  an  injury  is  coming  upon  a  man,  it  is  poflible, 
that  he  may  have  no  time  to  apply  to  the  fociety  for 
prote(Stion,  but  may  be  under  the  neceffity  either  of 
defendinghimfelf  or  of  not  being  defended  at  all.  But 
after  an  injury  is  paft,  he  cannot  be  well  driven  to  thefe 
ftraits  in  regard  to  the  obtaining  of  reparation  for 
the  damages,  that  have  been  done  by  it.  He  can  fcarce 
want  time  to  apply  to  the  fociety  for  this  purpofe :  be- 
caufe,  though  defence  might  be  ufelefs,  if  it  did  not 
come  at  the  prefent  inftant,  yet  reparation  may  be  ob- 
tained at  one  time  as  well  as  at  another.  When  the  injury 
is  over,  he  has  leifure  enough  to  feek  redrefs  ;  and  the 
afliftance  of  the  fociety  for  obtaining  reparation  will 
be  as  efFeftual  at  fome  future  time,  as  it  would  be  now. 

V  Grotius  mentions  one  cafe,  which  is  in  part  an  ex- 
ception to  thefe  principles.  He  fuppofes  the  offender 
to  be  removing  out  of  the  territories  of  that  fociety, 
which  is  to  protect  the  fufFerers,  and  to  be  carrying 
his  goods  along  with  him.  In  thefe  circumftances,  if 
they  do  not  flop  either  him  or  his  goods,  it  will  here- 
after be  impoffible  for  the  fociety  to  do  him  juftice. 
Civil  jurlfdidtlon  therefore  will  fo  far  ceafe  in  fa6l  for 
the  prefent  inftant  only,  as  to  leave  them  at  liberty  to 
ftop  either  his  perfon,  or  his  goods,  or  both.  But  this 
does  not  come  up  to  the  right,  which  they  had  in  a  ftate 
of  natural  equality,  of  obtaining  reparation  by  their  own 
force  and  at  their  own  difcretion.  The  law  of  nature, 
in  fuch  a  ftate  of  equality  would  not  only  have  allowed 
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them  to  feize  upon  an  equivalent  out  of  his  goods,  but 
would  have  given  them  property  in  fuch  equivalent. 
Whereas  in  a  ftate  of  civil  fociety,  the  fame  lav/,  in 
confequence  of  their  ov;m  confcnt,  will  not  allow  them 
to  a<5l  for  themfelves,  when  they  can  have  recourfe  to 
the  civil  magiftrate.  Since  therefore,  after  they  are  in 
pofTellion  of  the  goods,  they  will  have  leifure  enough 
for  this  purpofe ;  however  they  may  be  at  liberty  to 
feize  upon  the  goods,  they  are  not  at  liberty  to  ufe 
them  as  their  own ;  till  they  are  adjudged  to  be  their 
own  by  the  civil  magiftrate ;  civil  jurifdi61:ion  may  fo 
far  ceafe,  as  to  give  them  a  right  to  take  pofTeflion ; 
but  it  will  not  fo  far  ceafe  as  to  give  them  a  right  to 
keep  polTeffion :  they  may  feize  upon  the  equivalent; 
but  it  is  the  civil  magiftrate  that  muft  give  them  pro- 
perty in  it. 

Civil  jurifdi^ion,  according  to  the  opinion  of 
Grotius,  ceafes  in  fa<fl  for  fome  continuance  of  time, 
when  we  are  fatisfied  in  our  own  mind  of  our  right  to 
reparation,  but  are  morally  certain,  that  we  cannot  re- 
cover reparation  by  the  fentence  of  the  magiftrate ;  bc- 
caufe  we  are  not  able  to  prove  the  injury  or  the  damage 
in  fuch  a  manner,  as  the  laws  of  the  fociety  require.  But 
the  contrary  opinion  feems  to  be"  the  more  probable.  A 
right,  which  does  not  appear  to  the  fociety,  is  in  refpe^ 
of  the  fociety  no  better,  than  a  right,  which  does  not 
exift.  All  the  harm,  that  we  do  to  thofe,  who  are  un- 
der its  protection,  in  fupport  of  fuch  a  right,  muft  ia 
the  judgment  of  the  fociety  be  fo  much  caufelefs  harm. 
They  therefore  by  their  civil  union  have  a  right  to  be 
protected  againft  this  harm ;  and  confequently  we  by 
our  civil  union  with  the  fame  fociety  have  given  up  our 
right  to  do  it. 

What  has  been  faid  already  concerning  private 
defence,  may  eafily  be  applied  to  reparation  for 
damages,   where  civil  jurifdi<5tion  ceafes  of  right. 

w  Ibid. 
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IX.  If  we  afk  how  the  right  of  punifiiuig,    which  ^^f^^.^f 
every  individual  had  in  a  ftate  of  nature,    comes  to  be  how     re- 

^     .  t  r     ^         r  ftrained 

reftrained  in  a  date  of  civil  lociety  ;    the  ulual  aniwer  ^y      ^i^^ 
is,    that   the   feveral   individuals  have   transferred   this  jurifdldli- 
right  from  themfelves  to  the  civil  magiftrate.     But  this 
anfsver  does  not  take  the  matter  up  high  enough.     The 
civil  magiftrate  in  a   civil  fociety  is  the  executive  body, 
which  is  appointed  to   acTt  for  the  colleftive  body  of  it 
under  the  reftraints  of  the  law.     And  if  the  civil  magif- 
trate is  appointed  to  a<Sl  for  the  fociety,  we   muft  ne- 
celTarily  conceive  the  focit^ty  to  be  in  exigence,  before 
the  appointment  of  fuch  magiftrate.      The  firft  focial 
compact  unites  a  number  of  independent  individuals  in- 
to one  body  by  binding  them  to   ad  together  for  cer- 
tain purpofes.     In  fuch  a  perfect  democracy,  as  would 
arife  from  this  compacSl,    all  the  members  are  equal  to 
one  another:  there  is  no  particular  executive  body,  confift- 
ing  of  one  iingle  perfon  or  of  a  felefl  number  of  perfons, 
which  has  any  authority  to  avSt  for  the  reft.  The  queftion 
therefore  is,    how  the  right  of  punifhing,  which  indivi- 
duals had  in  a  ftate  of  nature,  comes  to  be  retrained  in 
fuch  a  fociety  as  this  ?  And  in  this  view,  it  will  evidently 
be  an  unfatisfaclory  anfwer  to  fay,   that  the  feveral  indi- 
viduals have  transferred  their  right  of  punifhing  to  the 
civil  magiftrate  ;    becaufe   there  is  no  fuch  thing   as  a 
civil  magiftrate,    to  whom  they  could  transfer  it.     If  we 
think  to  correal:  this  anfwer  by  faying,   that  they  trans- 
fer their  right  of  puniftiment  from  themfelves  to  the 
fociety ;    fuch   a  correction  will  only  ferve  to   make  it 
unintelligible.  ^  Each  individual,  who  is  a  member  of  the 
fociety,  would,   in  a  ftate  of  nature,  have  had  an  equal 
right  of  punifliing  with  the  reft:  for  this  right  is  not  con- 
fined to  that  individual  in  particular,  who  has  been  inju- 
red by  the  crime,  but  extends  alike  to  all  mankind.  The 
fociety  therefore  being   nothing   elfe  but  an  aggregate 
body  of  individuals,  who  have  each  of  them  a  natural 
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right  of  punifliing  ;  a  transfer  of  this  right  from  them- 
felves  to  the  fociety  is  nothing  elfe  but  a  transfer  of  it 
from  themfelves  to   themfelves. 

The  reftraint  upon  the  right  of  individuals,  to  pun* 
ifli  a  criminal  feparately,  is  produced  by  civil  union, 
ill  the  fame  manner  with  the  restraint  upon  the  rights 
o[  private  defence,  and  of  obtaining  reparation  by  pri- 
vate force.  If  any  perfon,  who  is  under  the  protec- 
tion of  a  civil  fociety,  is  charged  with  having  commit- 
ted a  crime,  the  fociety  is  obliged  to  take  care  that  he 
is  not  injured  under  the  notion  of  punifhing  him.  An 
individual,  who  undertakes  to  inflidt  the  punifhment 
by  his  own  private  force  and  at  his  own  private  dif^ 
cretion,  may  poffibly  pretend,  that  a  crime  has  been 
committed,  when  nothing  at  all,  or  at  leaft  nothing 
criminal,  has  been  done  *,  or  he  may  rate  the  guilt  of  a 
crime  too  high  j  or  he  may  infli(5l  a  greater  penalty, 
than  the  guilt  deferves.  Upon  any  of  thefe  fuppofi- 
tions,  the  perfon,  who  is  charged  with  a  crime,  and 
wdio  perhaps  has  actually  been  guilty  of  one,  would 
be  injured  by  the  punifhment,  that  is  inflicted.  The 
fociety  therefore,  which  has  engaged  by  the  focial 
compact  to  protect  him,  is  obliged  to  flop  the  punifh- 
er  from  proceeding,  and  to  take  the  matter  into  its 
own  hands.  If  the  puniflier  is  not  under  the  protection 
of  the  fame  fociety  with  the  offender  ;  this  fociety  acfls, 
in  refpe6t  of  the  puniflier,  no  otherwife,  than  any  in- 
dividual might  have  done  in  the  liberty  of  nature  : 
any  individual,  v/ho  thought,  that  the  offender  was 
likely  to  be  injured,  was  at  liberty  to  interpofe  and  to 
protect  him  again  ft  the  injury.  In  refpect  of  the  pu- 
nifher,  all  the  difference  between  a  fociety,  with  which 
he  has  no  connedtion,  interpofing  in  behalf  of  the  of- 
fender, and  an  individual  in  the  liberty  of  nature  in- 
terpofing for  the  fame  purpofe,  is,  that  the  fociety  is 
ftronger  than  an  individual,  and  will  therefore  be  bet* 
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ter  able  to  take  care,  that  no  injury  fliall  be    done.     In    - 
refpe<5t  of  the   offender  indeed,   there  is  a  farther    dif- 
ference ;    for  in  the  liberty  of  nature,  he  had   no  claim 
to  be  protected   from   injuries    by  any  individual ;   but 
civil  union   gives  him   fuch   a  claim   upon  the  fociety, 
which  has  taken  him  under  its  prote(flion.     But  if  this 
interpoiltion   of  the  fociety  depends   in   refpe<5l  of  the 
punifher,    upon  the  fame  principles    with    the    interpo- 
fition  of  an  individual  in    a    ftate    of  nature  ;    the  re- 
flraint,  that  arifes  from  hence,    upon  his  liberty  of  pu- 
nifliing  feparately,   is  a  reftraint  rather    in  fadl   than  of 
right  :    he  is  ftill  at  liberty  to  punilh  the  offenders,     if 
he  could,    and  only    gives  up   this  liberty,  becaufe  he 
cannot  help  it.     But  fuppofe  the  punifher  to  be  under 
the  prote6lion  of  the  fame  fociety    with  the   offender  ; 
the    reftraint    in  fa£l  upon  his  liberty  of  punifhing  fe- 
parately,  will  then  become  a  reftraint  upou  it  of  right. 
By  placing  himfelf  under   the   protection  of  this    foci- 
ety,  fo   as    to    acquire    a   claim    to    its  protection,  he 
muft  neceffarily  be  underftood   to  have  given   his  con- 
fent,  that  the  offender  fhould  be  protected  by  it,  as  well 
as  he :   becaufe    the  fociety,    ftanding    engaged  to  pro- 
tect the  offender,  could  not  receive  him  under  its  pro- 
te(Stion  upon  any  other    terms.     Now    the   protection 
of  the  offender  conQfts  in  the  interpofition  of  the   fo- 
ciety to  (top  the  punifher  from  aCting  feparately,    and 
to  take  the  matter  into  its  own  hands  :    and  fince  the 
punifher  by  his   civil   union  with   the  fociety  has  con- 
fented  to  this  *,    he    has  by  fuch  confent  given   up    his 
liberty  or  his  right  of  punifliing  feparately.     What  has 
been  faid  of  any  one  individual,  whom  we  have  here  cal- 
led the  punifher,    may  be    applied  to    every  other   in- 
dividual,  who   is    connected  with  the  fociety   by   civil, 
union.     And  thus  notwithftanding  each  of  them,  in  a 
ftate  of  natural  liberty,  had  a  right  of  punifliing  a  cri- 
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minal  feparately  by  their  own  private  force  and  at  their 
own  dircretlon  ,  they  ceafe  by  their  own  confent  to  have 
fuch  a  right,  when  they  are  united  into  a  civil  fociety,  in 
refpe(St  of  any  criminal  who  is  a  member  of  their  body, 
or  is  under  the  protection  of  the  fame  fociety  with  them- 
felves. 

From  this  account  of  the  effect,  which  Is  produced 
by  civil  union  upon  the  right  of  punifhing,  it  appear?, 
that  there  Is  no  occafion  to  enquire,  how  the  focietjr 
acquires  this  right,  when  the  indivickials  lofs  it.  For 
in  fatSt  the  right  of  punifhing,  which  individuals  had  in 
a  ftate  of  nature,  is  not  loft,  but  retrained,  by  civil 
union.  In  the  liberty  of  nature  each  had  a  right  of 
punifhing  feparately :  civil  union  only  reftrains  them 
from  punifhing  feparately :  and  confequently  they 
have  ftill  the  fame  right  of  punifhing,  after  they  arq 
thus  united;  that  they  had  before ;  except  only,  that 
they  have  agreed,  if  they  exercife  it  at  all,  to  exer- 
cife  it  together.  And  thus  the  right,  which  the  focie- 
ty, coniilting  of  a  number  of  individuals,  has  to  pun- 
Ifh,  appears  at  laft  to  be  nothing  elfe  but  the  joint 
right  of  all  the  Individuals. 

Difference       ^'  I^oth  the  right  of  obtaining  reparation  and  the 
betv\een      right  of  InfliiSting  punifhment   arife  out  of  an  injury, 

jurifdidi-  -  r 

on  in  mat-  and  are  brought  m  the  fame  manner  under  civil  jurif- 
tcrs  rf  da-  jj^cj-Jqj^^     ^^^  there  is  one  material  difference  between 

mage  and 

ot  punifh-    thefe  two  rights  In  a  ftate  of  nature,    which  makes  a 

difference  in  a  ftate  of  fociety  between  the  jurifdi<5tion 

of  the  fociety  In  matters  of  reparation,    and  Its  jurif- 

didtion  In  matters  of  punifhment. 

"When  an  injury  has  been  committed  In  the  liberty 
of  nature,  the  only  perfon,  who  has  a  right  to  repara- 
tion, and  to  make  ufe  of  force  for  obtaining  It,  is 
the  perfon,  who  has  fuffered  damage  by  the  injury. 
y  Others,  who  chufe  to  give  him  their  afliftance^    are 
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then  only  at  liberty  to  give  it,  if  he  alks  for  it,  or  if 
they  fee  that  he  wants  it.  As  on  the  one  hand  he 
cannot  compel  them  to  affift  him,  fo  on  the  other 
hand,  if  he  waves  his  right  either  exprefsly  or  tacitly, 
either  by  declaring  openly,  that  he  does  not  require 
any  reparation,  or  by  fitting  flill  and  not  endeavour- 
ing to  obtain  any,  they  have  no  right  to  take  the  cjuar- 
rel  upon  themfelves  of  their  own  accord  and  to  enforce 
reparation  for  him.  The  reparation  was  due  only  to  him : 
if  therefore  he  gives  it  up,  it  is  due  to  no  body  elfe  y 
that  the  offender  flands  clear  of  all  demands  ;  and  what- 
ever they  may  take  from  him,  under  the  notion  of  ob- 
taining reparation  for  the  fufFerer,  it  will  be  taken  from 
him  unjuftly.  The  confequence  of  this,  in  civil  foci- 
eties,  is  what  we  have  jufl  now  hinted  at :  though  he 
is  reflrained  by  civil  union  from  obtaining  reparation 
by  his  own  force,  and  at  his  own  difcretion,  yet  the 
right  to  obtain  it  is  flill  his  :  he  is  obliged  indeed,  if 
he  feeks  it  at  all,  to  feek  it  by  the  public  force  under 
the  direction  of  the  common  underftanding :  but  the 
fociety  interpofes  with  this  force  in  his  right,  and  not 
in  its  own. 

"When  a  crime  has  been  committed  in  the  liberty  of 
nature,  the  right  of  punifhing  the  criminal  is  not  con- 
fined to  the  perfon,  who  has  been  hurt  by  the  crime  : 
every  individual  has  the  fame  right,  that  he  has,  to 
corre(Si:  or  reftrain  fuch  a  bad  difpofition,  as  may  be 
hurtful  to  any  of  them  hereafter,  if  it  is  not  corre<fted 
or  reflrained ;  that  is,  every  individual  has  the  fame 
right,  that  he  has,  to  punifh  the  criminal.  TJie  confe- 
quence of  this  is,  that  though  in  a  flate  of  civil  fociety, 
each  individual,  who  is  a  member  of  fuch  fociety,  is 
reflrained  by  civil  union  from  punifhing  a  criminal  fe- 
parately  by  his  own  force,  and  at  his  own  difcretion, 
yet  each  and  all  of  them  have  flill  the  right  of  punifh- 
ing jointly,  by  the  public  force  and  under  the  conduct 
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of  the  common  underftanding.  The  fociety  therefore, 
when  it  inflicts  punifliment,  inflicts  it  in  the  right  of  all 
the  individuals,  that  compofe  fuch  fociety :  or  fince  the 
fociety  is  nothing  e]fe  but  the  aggregate  body  of  all 
.  thefe  individuals,  we  may  fay,  that  the  fociety  inflicts 
punifliment  in  its  own  right,  or  as  it  is  more  ufually 
exprefl^d,  in  the  right  of  the  public. 

From  hence  it  appears,  why  the  fame  injury,  when 
it  Is  confldered  as  doing  damage,  fhould  be  called  a 
private  offence,  and  when  it  is  confldered  as  a  crime, 
fliould  be  called  a  public  offence.  It  is  called  a  private 
or  a  public  offence  in  reference  to  the  perfon,  who  is 
offended  by  it,  and  has  a  right  to  take  notice  of  it. 
When  therefore  it  is  confldered  as  doing  damage,  it  is 
called  a  private  offence  ;  becaufe  the  reparation  is  due 
to  fome  one  or  more  private  pcrfons.  But  when  it  is 
confldered  as  an  evidence  of  a  hurtful  difpofltion,  it  is 
a  public  offence  j  becaufe  it  gives  the  fociety,  whigh  is 
a  public  perfon,  a  right  to  punifli  the  offender. 

I  have  here  called  the  jurifdidtion,  which  a  civil  foci- 
ety has  both  in  matters  of  private  and  of  public  wrong, 
by  the  general  name  of  civil  jurifdi£tion.  ^Though  it 
is,  I  believe,  more  ufual,  to  call  only  its  jurifdidtion  in 
matters  of  private  wrong  civil  jurifdidtion  ;  and  its  jurifdic- 
tion  in  matters  of  public  wrong  criminal  jurifdiction. 

From  hence  likewife  it  appears,  that  after  a  man  has 
been  proved  to  have  done  any  damage,  and  the  public 
is  fatisfled  both  of  the  h£i  and  of  the  reparation,  which 
is  due  for  it ;  there  is  no  right  in  the  fociety  to  remit 
fuch  reparation  :  becaufe  it  is  due  to  the  individual, 
who  has  fufFered  the  damage,  and  not  to  the  fociety. 
But  after  it  has  been  proved  in  like  manner,  that  a  man 
has  committed  a  crime,  the  fociety  has  a  right  to  par- 
don him  or  to   remit    the    puni  fliment ;    becaufe  the 

See  p.  53, 
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punifhment  Is  not  due  to  any  individual  in  particular,  but 
to  all  of  them  equally,  that  is,  to  the  fociety  itfelf. 

XL  Now  we  have  feen,  how  the  right  of  individuals    ^'S^*  ^° 

.    .      ,       pumlh 

to  punifli  feparately  is  reftrained  in  a  ftate  of  civil  lo-  how  veiled 
ciety,  and  by  what  means  the  right  of  punifhing  is  JJJ^  -f.*^'^^ 
vefted  in  the  colle^live  body  of  the  fociety ;  it  will  be  tratc. 
no  difficult  matter  to  underftand,  how  it  comes  into 
the  hands  of  the  civil  magiftrate.  By  the  civil  magif- 
trate  is  here  meant  the  fupreme  executive  body  of  the 
fociety  ;  whether  it  conlifts  of  one  or  of  more  perfons 
acting  under  the  checks  and  controls  of  the  legiflative. 
Indeed  we  commonly  take  into  our  notion  of  the  civil 
magiftrate  not  only  the  fupreme  executive  body,  but 
likewife  all  other  perfons,  who  have  any  jurifdidlion. 
However,  as  inferiour  magiftrates  have  only  a  jurif^ 
didtion  derived  from  the  fupreme  executive  body,  it  is 
not  necelTary  to  enlarge  the  definition  of  the  civil  magis- 
trate in  order  to  include  them  in  it.  As  the  firft  fo- 
cial  compacfl  reftrains  the  feveral  members  of  a  civil 
fociety  from  punifhing  a  criminal  feparately,  and  vefts 
the  right  of  punifhing  in  the  fociety  itfelf,  that  is,  in  all 
the  members  ailing  jointly;  fo  when  it  is  farther 
agreed  to  eftablifh  any  particular  executive  body,  or 
civil  magiftrate,  the  right  of  punifhing,  v/hich  was  be- 
fore vefted  in  the  whole  fociety  colle6lively,  is  vefted 
by  this  agreement  in  fuch  executive  body.  A  transfer 
here  may  be  fo  explained  as  to  be  intelligible  enough. 
For  though  the  feveral  individuals  could  not  in  the  firft 
a(Sl  of  civil  union  be  underftood  in  any  fenfe  to  trans- 
fer their  natural  right,  of  punifhing  feparately,  to  the 
civil  magiftrate,  becaufe  the  firft  adt  of  civil  union  does 
not  eftablifh  any  civil  magiftrate ;  yet  the  fociety,  after 
it  is  formed,  or  all  the  individuals,  after  they  are  united 
into  one  colle£live  body  by  the  firft  focial  compa61:, 
may,  if  we  like  the  expreflion,  be  faid  to  transfer  the 
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foclal  right  of  punifliing  colle£lively  to  the  executive 
body:  only  we  fliould  obferve,  that  this  transfer  con- 
lids  in  nothing  elfc,  but  in  the  focieties  having  made  a 
{landing  appointment  of  an  executive  body  to  adl  for 
it  with  the  common  force  in  matters  of  punilhment. 
In  like  manner,  though  the  feveral  individuals  could 
not  be  underftood  in  any  fenfe  to  transfer  the  right  of 
punifliing  from  themfelves  to  the  fociety  ;  becaufe  this 
would  only  be  a  transfer  of  it  from  themfelves  to 
themfelves  j  yet  we  may  fay,  that  the  fociety  transfers 
the  right,  which  it  has  to  punifli  colle6lively,  to  the 
civil  magiftrate,  that  is,  to  fome  part  of  the  collective  bo- 
dy :  if  we  think,  that  a  {landing  appointment  of  this  part, 
to  acl  for  the  whole  can  properly  be  called  a  transfer. 

But  it  is  to  be  obferved,  that  an  executive  body, 
whether  it  confifts  of  one  perfon  or  of  more,  has  not 
the  full  liberty  or  right  of  punifliing,  which  the  colleclive 
body  had,  unlefs  the  legiflative  power  is  delegated  to  it, 
as  well  as  the  executive  power.  All  punifliment  in  a 
flate  of  civil  fociety  is  to  be  infliCled  by  the  common 
force  under  the  dire£lion  of  the  common  underftand- 
ing.  If  the  fociety  therefore  puniflies  in  its  colleflive 
body,  it  a£ls  under  no  external  reftraints,  but  may 
punifli  or  pardon  according  to  its  own  difcretlon,  by 
which  I  mean  its  own  judgment  of  right  and  wrong  ; 
becaufe  the  common  underflanding,  as  well  as  the  com- 
mon force,  is  in  the  keeping  of  the  collet^Hve  body.  In 
like  manner,  if  the  fame  perfon,  or  the  fame  felecSl  body 
of  perfons,  to  whom  the  executive  power  is  committed, 
fliould  be  entrufted  likewife  with  the  legiflative  power ; 
fuch  an  eftablifliment  would  give  this  perfon,  or  this 
body  of  fele£l  perfons,  as  abfolute  a  power  in  matters 
of  punifliment,  as  the  law  of  nature  and  the  purpofes 
of  civil  power  can  allow  of.  ^  But  if  the  executive  body 
has  only  the  executive  power,  which  is  all  that  the 
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name  of  fuch  body  imports  ;  It  is  under  the  reftraints  of 
the  law,  and  can  only  punifli  under  the  directions  of  the  , 
legiflative  body:  becaufe  the  common  underflanding 
of  the  fociety  fpeaks  by  its  legiflative  body ;  whether 
that  legiflative  is  the  whole  colle<n:ive  body  of  the  fo- 
ciety, or  fome  felect  part  of  it,  to  which  the  legiflative 
power  is  committed.  Nay,  if  the  executive  body  has 
nothing  elfe  entrufted  to  it,  by  the  conftitution,  befldcs 
executive  power;  as  it  could  not  punifli,  fo  neither 
could  it  pardon  at  difcretion  :  for  the  executive  power 
in  itfelf  is  not  a  difcretionary  power  in  any  refpedl:,  but 
is  either  to  adl  or  not  to  ad,  as  the  common  under- 
flanding fpeaking  by  the  laws  directs  it-  When  there- 
fore the  conftitution  of  government  allows  the  civil  ma- 
giftrate  or  executive  body  to  have  a  difcretionary  power 
of  pardoning  -,  this  is  confldered  as  fomething  diftindt 
from  mere  executive  pov/er,  and  is  called  prerogative. 

But  though  the  executive  body  acls  under  the  re- 
ftraints of  the  law ;  yet  it  is  appointed,  in  matters  of 
punifliment,  to  a6l  with  the  common  force,  inftead  of 
the  fociety.  In  confequence  of  civil  union  all  the  indi- 
viduals a£t  jointly,  that  is,  the  fociety  a£ls  with  its 
public  force,  in  matters  of  punifliment,  for  the  com- 
mon fecurity  of  all  its  members.  But  in  confequence 
of  the  eftablifliment  of  an  executive  body,  this  body 
afls  with  the  public  force  for  the  fame  purpofe.  All 
crimes  therefore,  where  fuch  a  body  is  eftabliflied,  may- 
be confldered  as  offences  again  ft  the  executive  body  in 
particular :  becaufe  they  are  inconfiftent  with  the  com- 
mon fecurity,  which  this  body  is  to  guard  and  main- 
tain with  the  public  force  of  the  fociety.  How  far 

XIL    a  Grotius  fepms  to  be  of  opinion,  that  civil  ju-  ^Slon"'^' ' 
rifdiClion  cannot  ceafe  in  fa6l,    for  the  prefent  inftant,  may  ceafe 
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private  force  agalnft  an  injury,  which  is  To  near  at  hand, 
as  not  to  allow  them  time  for  applying  to  the  civil  ma- 
rift  rate  to  defend  them.  But  though  defence  at  the 
prefent  inftant  may  be  necelTary ;  there  is  not  the  fame 
immediate  neceffity  for  punifliing  a  criminal :  punifh- 
ment  will  anfwer  the  ends,  that  are  propofed  by  it,  as 
well  if  it  is  inflicted  fome  time  hence,  as  if  it  was  to  be 
inflidled  jull:  now.  There  feems  therefore  in  matters  of 
punilhment  to  be  always  leifure  enough  for  applying 
to  the  civil  magiftrate.  It  may  be  faid  in  reply,  that,  if 
the  criminal  is  making  his  efcape,  there  may  poffibly 
be  no  opportunity  at  all  of  punifliing  him,  unlefs  the 
prefent  opportunity  is  made  ufe  of.  When  we  have 
been  robbed  of  our  money  or  our  goods,  and  the  cri- 
minal is  going  away,  fo  that  we  are  in  no  danger  of 
fuffering  any  other  harm  at  prefent,  than  what  he  has 
done  already  ;  if  any  thing  can  juftify  us  in  killing  him 
with  an  arrow  or  a  piftol,  it  muft  be  either  the  purpofe 
of  obtaining  reparation  for  what  we  have  loft,  or  the 
purpofe  of  punifliing  him,  to  prevent  his  doing  the  like 
mifchief  hereafter  either  to  curfelves  or  to  others.  The 
mere  takincf  awav  his  life  cannot  come  within  the  notion 
of  reparation  any  otherwife,  than  as  we  may  fuppofe  it 
to  be  the  only  pofiible  means  of  getting  our  money  or 
our  goods  again,  when  he  is  going  away  with  them. 
And  it  is  moft  probable,  if  we  are  aflced,  why  we 
killed  him,  that,  inftead  of  taking  notice  of  the  repara- 
tion due  to  us  for  the  damage,  which  he  had  done,  we 
fliould  fay,  that  we  did  it  in  order  to  take  a  dangerous 
man  out  of  the  way,  and  to  prevent  his  doing  any  far- 
ther mifchief.  If  this  is  the  anfwer,  v.-hich  the  common 
fenfe  of  mankind  would  fuggeft  to  them  upon  this 
occaflon  ;  it  is  plain,  that  in  the  judgment  of  mankind, 
the  death  of  the  criminal  in  thefe  circumftances  is  in- 
tended as  a  pnniftiment :    for  the  notion  of  punifliment 
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confifts  in  making  a  perfon,  who  has  flievvn  a  hurtful 
dirpofition  by  fome  harm  already  done,  fufFer  fuch  evil, 
as  will  prevent  his  doing  the  like  again. 

But  fuppofing  it  to  be  true,  that,  where  civil  jurifdic- 
tion  thus  ceafes,  the  members  of  a  civil  fociety  would  be 
at  liberty  to  punifli  one  another  feparately ;  if  they  were 
under  no  other  reftraint,  but  what  arifes  from  civil  union 
yet  they  may  be  ftill  farther  reftrained  by  civil  laws. 
And  fuch  laws  would  be  reafonable  upon  account  of 
the  likelihood,  that  this  liberty  might  be  abufed  :  they 
might  pretend,  that  they  punifhed  the  criminal  by  their 
own  private  force,  becaufe  they  found  it  impolHble  to 
call  in  the  civil  magiftrate,  when  perhaps  no  crime 
was  committed,  which  deferved  punifhment,  or  at  leaft, 
when  they  might  have  had  the  afliftance  of  the  civil  ma- 
giftrate,    if  they  had  chofen  it. 

We  may  obferve  by  the  way,  that  no  perfon  can  in- 
flict any  punifhment  lefs  than  death  by  his  own  fepa- 
rate  right,  under  the  notion  of  a  failure  of  civil  jurif^ 
diction  in  fa6t  for  the  prefent  inftant.  For  if  the  punifher 
had  the  criminal  fo  much  in  his  power,  as  to  be  able 
to  chufe  what  fort  of  punifhment  he  would  inflidt  ;  he 
certainly  had  an  opportunity  of  applying  to  the  civil 
magiftrate,  and  confequently  civil  jurifdidlion  did  not 
ceafe.  But  whoever  ventures  to  punifh  a  criminal 
with  death,  upon  a  fuppofition,  that  civil  jurifdi6tion 
does  ceafe  -,  ought  to  be  well  afTured,  that  the  crime 
deferves  death  :  for  if  it  does  not,  however  the  laws  of  his 
country  might  acquit  him  of  murder,  he  could  not  acquit 
himfelf  of  it  in  his  own  confcience. 

Where  civil  jurifdi6tion  ceafes  in  fa^  for  any  length  of 
time,  as  it  does  when  the  fubjedls  are  in  a  ftate  of  rebelli- 
on ;  thofe,  v/ho  are  in  fuch  ftate,  are  not  under  the  pro- 
tection of  the  public  :  and  though  a  man  may  be  reftrain- 
ed by  civil  laws  from  puniftiing  them  for  any  crime,which 
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they  commit,  yet,  if  we  look  no  farther  than  the  obliga- 
tions arifmg  immediately  out  of  civil  union,  he  would  be 
at  liberty  to  puniili  them. 

Where  civil  jurifdiciion  fails  of  right,  the  natural  liberty 
ef  punifliing  is  governed  by  the  fame  rules  with  the  natu- 
ral liberty  of  defence  or  of  obtaining  reparation  for  dama- 
ges. And  as  thefe  rules  have  been  already  explained  at 
large,  it  is  needlefs  to  repeat  them  here. 

XIII.  The  reader  will  now  perceive  of  what  ufe  it 
Natural  is  to  trace  out,  as  we  did  in  the  former  book,  the  na- 
applicaMe  ^^^^^^  principles  of  punifliment  amongft  individuals 
to  focial  in  a  frate  of  equalitv  ;  ^  to  point  out  the  ends,  which 
nicnt.  punilhment  has  in  view  ;  and  the  reafons  which  juftify 
it  ;  to  mention  the  rules,  that  are  to  be  pbferved  in 
capital  punlfliments  ;  to  determine  the  nature  of  thofe 
actions,  which  are  punifliable  ;  to  explain  the  notion 
of  guilt,  and  the  manner  of  eftimating  it ;  to  fettle  the 
proper  meafure  of  punifliment  ;  to  fliew  upon  whom 
it  may,  and  upon  whom  it  may  not,  be  infli6led  ;  and 
by  what  means,  when  it  is  infii6led  upon  the  anceflor, 
it  may  affeft  the  heir,  notwithftanding  the  heir  could 
not  juflly  be  puniflied  for  the  crime  of  the  anceftor. 
For  though,  when  we  were  tracing  out  thofe  principles, 
we  applyed  them  to  mankind,  confidered  as  individu- 
als in  a  ftate  of  equality  ;  yet  the  principles  themfelves 
extend  farther,  and  may  be  applied  to  mankind,  con_ 
fjdered  as  united  into  civil  focieties.  The  right  which 
a  fociety  has  to  punifh  its  members,  whether  it  exer- 
cifes  this  right  by  itfelf  or  by  its  civil  magiftratc,  is 
nothing  elfe  but  the  joint  right  of  all  the  individuals, 
that  make  up  the  fociety.  Whatever  therefore  are  the 
principles,  by  which  the  law  of  nature  requires  an  in- 
dividual to  guide  himfelf,  when  he  puniflies  by  his  own 
private  force,  and  at  his  own  difcretion  ;  the  common  un- 
derftanding  of  a  civil  fociety  is  to  be  guided  by  the  like 
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principles,  when  it  puniflies  either  by  itfelf,  or  by  its  civil 
magiftrate. 

XIV.  We  make  a  wrong;    application  of  the    prin-      Anions, 

.  ...  "ot     piin- 

ciples,    by  which  the  law  of  nature  requires,  individuals  iOiable  by 
to  guide  themfelves  in   matters   of  punilliment,   when  Jj"ig^'n"iav 
we  conclude,  that  no  actions  are   punifliable  by    man-  be  punifh- 
kind,   after  they   are  united   into   a    civil  fociety,    but  gifira/ss?^' 
thofe  only,  which   are  punifliable  by  individuals  in  the 
liberty  of  nature.     In   one  fenfe  indeed  this   rule  will 
hold  good.     All  a£lions,    which   are  punilhable   by   a 
civil  fociety,   or    by  the  civil  magill:rate  of   fuch  fociety 
muft  be  of  the  fame  fort  with  thofe,   which  are  punifli- 
able by  individuals  a6ling  feparately  and   independent- 
ly ;    that  is,   ^  as  none  but  unjufl:  actions  are  to  be  pu- 
niflied  in  a  ftate  of  nature,    fo  none  but  unjufl:  aflions 
are  to  be  puniflicd  in  a  ftate  of  civil  fociety.     But  when 
the  rule  is  thus  exprefl~ed,  we  cannot  infer  from  it,  that 
the  civil  magiftrate  has  no    right   to  punifli    any  other 
actions,  befides   thofe,    which   independent  individuals 
have  a  right   to  punifh  feparately :    unlefs  it   could  flrfr 
be  fliewn,   that  no  acSlions  can  be  unjuft  in  a  ftate    of 
fociety,  befldes  thofe,    which  are   unjuft   in  a   ftate  of 
nature.     All  actions,  which  do  harm,  and  by  the  harm, 
which  they  do,  are  an  evidence  of  a  hurtful  and  dan- 
gerous difpofltion  in  the  perfon,    who   commits   them, 
are  crimes.     The  hurtful  or  dangerous   difpofltion  of 
the  criminal  is  his  ^  guilt,  and  makes  it   juft  to  punifli 
him,  that  is,  to  inflict  fome  evil  upon  him,   which  may 
corre<^  or  reftrain  that  difpofltion  in   order  to   fecure 
mankind  againft  his  doing  the  fame  or  the  like  harm 
for  the  future.     If  therefore   any  adlions,    which,  in  a 
ftate  of  nature,  would  have  done  no  harm  to  mankind, 
become   hurtful  to   them    in   a   ftate  of  fociety ;    fuch 
actions,   though  they  do   not  make  it  juft  for  individu- 
als, acting  feparately,  to  punifli  the  doer  of  them,  will 

c  See  B.  I.  C.  XVIII.  §  IX.  ibid.  SX. 
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make  It  juft  for  a  fociety,   or  for  the  civil  magiftrate  to 
punlfh  him. 

Perhaps  we  may  fee  the  truth  of  this  reafoning 
more  clearly  in  the  cafe  of  reparation,  than  we  do  in 
the  cafe  of  punifhment.  The  natural  rule  of  reparation 
amongft  feparate  individuals  is,  that  no  reparation  is 
due,  where  no  damage  has  been  done.  And  the  rule 
amongft  the  members  of  a  civil  fociety  is  the  fame. 
But  we  cannot  conclude  from  hence,  that  there  is  no 
reparation  due,  amongft  the  members  of  a  civil  focie- 
ty, in  any  inftance,  but  where  it  would  have  l)een 
due  amongft  feparate  individuals.  Mankind  in  a 
flate  of  civil  fociety  acquire  many  ftridl  or  perfeft 
rights,  which  they  had  not  in  a  ftate  of  nature :  fuch 
actions  therefore  may  do  damage  amongft  the  mem- 
bers of  civil  fociety,  as  would  have  done  no  damage 
amongft  feparate  individuals.  The  natural  rule  is  the 
fame  in  both  cafes  ;  but  it  is  different  in  its  application  : 
in  a  ftate  of  fociety,  as  well  as  in  a  ftate  of  nature,  no 
reparation  is  due  ;  unlefs  fome  damage  has  been  done  : 
but  many  adlicns  may  be  attended  with  an  obligation 
to  make  reparation  in  a  ftate  of  fociety,  which  were  not 
attended  with  fuch  an  obligation  in  a  ftate  of  nature. 

It  may  be  further  faid,  that  feparate  individuals  can- 
not punifti  any  thing  befides  natural  injuftice.  But  if 
we  enquire  what  is  meant  by  natural  injuftice,  we 
fliall  find,  that  the  words  admit  of  three  fenfes  ;  in  the 
firft  fenfe  this  principle  is  not  true ;  in  another  fenfe, 
the  reafon,  why  nothing  elfe  is  puniftiable  by  mankind, 
when  they  are  conftdered  as  feparate  Individuals,  does 
not  extend  to  them,  when  confidered  as  members  of 
a  civil  fociety,  and  confequently  this  principle,  though 
it  is  true,  will  be  nothing  to  the  purpofe ;  and  in  a 
third  fenfe  of  the  fame  words,  we  may  reduce  what- 
ever is  puniftiable  by  the  civil  magiftrate  to  the 
notion  of  natural  injuftice,    though  we  contend  at  the 
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fame  time,  that  the  magiftrate  has  a  right  to  punifli 
many  aflions,  which  were  not  punifhable,  or  which 
even  could  not  exift,   in  a  ftate  of  nature. 

Natural  injuftice,  in  its  moft  proper  and  ftri<fl  fenfe, 
Signifies  the  doing  harm  to  mankind  by  violating 
what  are  flri6tly  and  properly  called  '  their  natural 
rights,  that  is,  fuch  rights  as  belong  to  mankind  ori- 
ginally by  the  gift  of  nature  without  the  intervention 
of  any  human  aiSt,  their  rights,  for  inftance,  to  life,  to 
liberty,  to  freedom  from  pain  &c.  In  this  fenfe  of  the 
words  —  natural  injujlice  —  it  is  not  true  that  nothing 
elfe  is  punifhable  by  individuals  in  the  liberty  of  na- 
ture. The  law  of  nature  forbids  the  violation  of  their 
adventitious  rights,  as  well  as  of  their  natural  rights, 
and  allows  them  equally  to  fecure  the  enjoyment  of 
their  rights  of  either  fort  by  punifliing  any  perfon, 
who  by  having  done  harm  already,  in  refpe6l  either 
of  their  ftri^lly  natural  or  of  their  adventitious  rights, 
has  fliewn,  that  he  is  difpofed  and  is  likely  to  do  them 
harm  again  *,  if  he  is  not  correiSled  or  reftrained.  Un- 
lefs  the  right  of  punifliing,  as  it  fubfifts  amongft  in- 
dividuals in  a  ftate  of  natural  liberty,  extended  to  the 
violation  of  their  adventitious  rights ;  it  would  not  be 
lawful  for  feparate  individuals  to  punifh  theft ;  becaufe 
theft  is  a  violation  of  property,  and  the  right  of  pro- 
perty is  of  the  adventitious,  and  not  of  the  ftri^lly  nat-^ 
ural  fort. 

But  fuppofe  we  enlarge  the  meaning  of  natural  In- 
juftice, and  underftand  by  it  not  merely  the  violation 
of  what  are  ftridUy  called  natural  rights,  but  the  vio- 
lation of  any  rights,  whether  original  or  adventitious, 
which  are  fometimes  in  a  larger  fenfe  called  natural 
rights,  as  belonging  to  mankind  in  a  ftate  of  nature. 
In  this  fenfe  it  is  true,  that  feparate  individuals  cannot 
punifli  any  thing  befides  natural  injuftice.     But  their 

^  See  B.  I.  C.  II.  §  VIII.  s  Sec  B.  I.  C.  III.  §  II.  VII. 
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right  to  punifli  even  this  is  founded  merely  in  its  be- 
ing injuftice,  and  not  in  its  being  precifely  natural 
injufticc.  And  confequently  if  any  other  fort  of  injuf- 
tice,  befides  what  is  called  natural,  was  poffible  amongft 
individuals  in  a  ftate  of  nature,  they  would  have  the 
fame  right  to  punifli  this  other  fort ;  bccaufe  this  like- 
wife,  though  it  was  not  natural  injuftice,  would  however 
be  injuftice.  The  reafon  therefore,  why  they  can  only 
punifli  natural  injuftice,  does  not  depend  upon  the  na- 
ture of  the  right  to  punifli,  but  upon  the  particular 
fltuation  and  circumftances  of  the  punifhers  :  they 
cannot  punifli  any  thing,  befides  natural  injuftice  *,  be- 
caufe,  in  their  particular  lituation  and  circumftances,  no 
other  fort  of  injuftice  can  exift.  But  if  the  reafon, 
which  reflirains  their  right  of  punifhing  to  natural  in- 
juflice  only,  depends  upon  their  fituation  and  circum- 
ftances, and  not  upon  the  nature  of  the  right  itfelf ; 
the  principle  here  laid  down,  that  individuals  in  a  ftate 
of  natural  liberty  can  punilh  nothing  elfe,  befides  na- 
tural injuftice,  will  be  little  to  the  purpofe,  when  it  is  al- 
ledged  as  an  argument  to  prove,  that  the  fame  indivi- 
duals can  have  no  right  to  punifli  any  other  fort  of  in- 
juftice, after  they  are  united  into  a  civil  fociety.  For 
•  in  civil  fociety  their  fltuation  and  circumfl:anccs  are  fo 
altered,  that  another  fort  of  injuftice,  belldes  what  is 
here  called  natural,  becomes  pofhble.  The  caufe 
therefore,  which  in  a  ftate  of  nature  reftrained  punifh- 
ment  to  natural  injuftice,  is  then  removed.  It  was  be- 
fore a  reftraint  in  facSl:  and  not  of  right ;  they  could 
not  punifli  any  injuftice,  befldes  natural  injuftics  ;  not 
becaufe  no  other  acl  of  injuftice  is  punifhable  upon 
the  fame  grounds,  that  natural  injuftice  is,  but  becaufe 
no  other  fort  of  injuftice  could  exift.  "When  therefore, 
by  the  introduction  of  civil  fociety,  another  fort  of  in- 
juftice becomes  poflible  j    the  reftraint,    that  there  was 
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in  fa(5l  upon  their  right  of  puniiliing  before,  is  taken 
off;  and  this  other  jfcrt  of  injuflice  becomes  puiiifliable 
upon  the  fame  principles  of  the  law  of  nature,  which 
gave  them  in  a  ftate  of  equality  a  right  to  punifh  na- 
tural injuftice.  This  other  fort  of  injuftice  may  be  call- 
ed focial  injuftice,  which,  as  far  as  it  can  be  diftin- 
guifhed  from  natural,  conlifts  in  doing  harm  to  man- 
kind by  violating  any  rights,  which  belong  to  them 
in  a  ftate  of  civil  fociety,  and  ai*e  different  from  the 
rights,  which  belonged  to  them  in  a  ftate  of  nature. 
Mankind  in  a  ftate  of  nature  have  a  right  to  punifli 
any  perfon,  who  has  defignedly  and  malicioufly  com- 
mitted any  injuftice ;  becaufe  the  law  of  nature,  when 
they  have  fuffered  caufelefs  harm  from  him  already,  and 
find  from  thence,  that  he  is  difpofed  to  do  them  future 
harm,  allows  them  to  guard  againft  fuch  future  harm, 
by  correcting  or  retraining  him.  This  principle  of  the 
law  of  nature  extends  to  focial  injuftice,  and  is  not 
confined  to  natural  injuftice  :  becaufe  one  fort  of  in- 
juftice does  harm  to  mankind,  as  well  as  the  other ; 
and  the  law  of  nature  no  more  forbids  them  to  guard 
themfelves  againft  one  fort  of  harm,  than  it  forbids 
them  to  guard  themfelves  againft  the  other. 

Natural  injuftice,  in  a  third  fenfe  of  the  words,  may 
mean  the  violation  of  any  right,  which  is  under  the 
protection  of  the  law  of  nature,  that  is,  any  right  of 
which  the  law  of  nature  forbids  the  violation.  In  this 
fenfe  individuals  in  the  liberty  of  nature  have  certainly 
no  right  to  punifh  any  thing  elfe,  befides  natural  in-  - 
juftice :  and  we  may  grant  too,  that  a  civil  fociety  or  a 
civil  magiftrate  has  no  right  to  punifti  any  thing  elfe. 
But  it  will  be  no  confequence,  that  the  fociety,  or  the 
civil  magiftrate  for  the  fociety,  has  not  a  right  to  pun- 
ifli many  actions,  which  were  not  punifliable  by  fepa- 
rate  and  independent  individuals.     For  the  focial  rights 


204  1  N  S  T  I  T  U  T  E  S     O  F  B.  IL 

of  mankind  are,  in  this  fenfe  of  the  words,  as  much  na- 
tural rights,  as  any  that  belonged  to  them  originally  by 
the  gift  of  nature,  or  as  any  that  belonged  to  them 
either  originally  or  adventitioufly  in  a  ftate  of  nature. 
All  their  focial  rights  are  acquired  confiftently  with 
the  law  of  nature  :  they  are  acquired  by  confent  either 
exprefs  or  tacit,  either  direct  or  imphed :  and  ^'  all 
rights,  which  are  fo  acquired,  are  equally  under  the 
protection  of  the  law  of  nature ;  becaufe  this  law 
equally  forbids  the  violation  of  any  of  them. 

It  is  a  crime  for  any  man,  who  is  a  member  of  a  civil 
fociety,  to  join  with  the  enemy  in  time  of  war  and  to  fight 
againft  that  fociety.     But  if  we  confine  the   notion  of 
natural  injuftice  to  the  violation  of  fuch  rights,   as  be- 
longed to  mankind  in  a  ftate  of  nature,  this,    though 
we  call  it  a  crime,  cannot  be  an  aft  of  natural  injuftice  : 
for  it  is  fo  far   from  violating  any  fuch  right,  that  in  a 
ftate  of  nature,  the  a6l  itfelf  would  be  impoflible.     No 
man  can  fight  againft  the  fociety,  of  which  he  is  a  mem- 
ber, when  he  is  not  a  member  of  any  fociety  at  all.  The 
focial  injuftice  of  the  a6l  is  what  makes  it  criminal :  the 
fociety,  when  he  became  a  member  of  it,  acquired,  by 
his  own  confent,  a  right  to  his  affiftance  towards  fecu- 
ring  and  advancing  the  general  good  :   and  to  join  with 
the  enemy  in  fighting  againft  it  is  a  violation  of  this 
right.     In  one  fenfe  indeed  this  is  an  a6t  of  natural  in- 
juftice,   and  in  fuch  a  fenfe,  as  will  make  it  punifliable 
upon  principles  of  the  law  of  nature.     Though  it  is  not 
a  violation  of  any  right,  which  belonged  to  mankind  in 
a  ftate  of  nature,  yet  it  is  a  violation  of  fuch  a  right,   as 
was  acquired  agreeably  to  the  law  of  nature,  and  is  under 
the  protection  of  this  law.     What  has  here  been   faid 
concerning  one  inftance  of  treafon,  will  be  applicable 
to  many  other  inftances  j  the  crimes,   which  are  ranked 
under  this  head,  confift  in  fuch  a£ts,   as  were  impofilble, 
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and  therefore  could  not  be  punifliable,  In  a  ftate  of  na- 
ture. But  he  would  in  the  mean  time  be  thought  to 
maintain  a  do6trine  very  unreafonable  in  itfelf,  and  very 
deftruclive  to  his  country,  who  fhould  contend,  that 
treafon  is  not  punifhable  in  a  ftate  of  fociety,  becaufe  it 
is  not  a  violation  of  any  right,  which  fublilts  in  a  ftate 
of  nature. 

Where  a  man  has  wool  produced  by  his  own  flieep  5 
he  would  in  a  ftate  of  nature  be  at  liberty  to  carry  it  to 
any  place,  that  he  pleafed  j  and  to  fell  it  to  any  perfons, 
that  he  pleafed.  This  liberty  is  not  reftrained  merely 
by  the  act  of  focial  union  ;  he  may  be  a  member  of  a 
civil  fociety,  and  yet  be  at  liberty  to  carry  his  own 
wool  to  a  forreign  market,  and  to  fell  it  there  to  foreign- 
ers. This  is  no  a«fl  of  natural  injuftice,  in  one  fenfe  of 
the  words  ',  becaufe  it  is  no  violation  of  any  right,  that 
belonged  to  mankind  in  a  ftate  of  nature.  And  It  is  no 
act  of  focial  injuftice  by  any  immediate  effecl  of  the 
focial  compact.  When  v/e  confider  the  owner  of  the 
wool,  as  a  member  of  any  civil  fociety,  the  fociety  has 
indeed  a  right,  in  confequence  of  the  focial  cympadt,  to 
hinder  hiiti  from  difpoling  of  his  wool  in  fuch  a  manner 
as  appears  to  the  common  underftanding  to  be  hurtful 
to  the  public.  But  whether  the  felling  of  it  to  foreigners 
will  be  hurtful  to  the  public,  or  not,  in  the  judgment  of 
the  common  underftanding,  appears  only  by  the  laws. 
He  will  therefore  continue  at  liberty  to  fell  it  to  whom 
he  pleafes ;  as  long  as  the  laws  of  his  country  are  filent 
upon  this  head.  But  as  foon  as  thefe  laws  have  forbid- 
den him  to  fell  it  to  foreigners ;  fuch  felling  becomes 
an  a6t  of  focial  injuftice  ;  and  the  fociety  will  upon  the 
principles  of  the  law  of  nature  have  a  right  to  punifli 
him  for  it.  I  fay  upon  the  principles  of  the  law  of  na- 
ture j  becaufe  the  law  of  nature  leaves  all  the  members 
of  the  fociety  acting  jointly,  that  is,  it  leaves  the  fp-- 
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elety  itfelf,  or  the  civil  magiftrate  ailing  in  its  ftead,  at 
liberty  to  punifli  any  perfon,  who  defignedly  does  caufe- 
lefs  harm  j  whether  that  harm  affe(5ls  mankind  in  fuch 
rights,  as  were  the  original  gift  of  nature,  or  in  fuch, 
as  were  acquired  in  a  ftate  of  nature,  or  in  fuch,  as  were 
acquired  in  a  ftate  of  fociety  agreeably  to  the  law  of 
nature. 

Drunkennefs,  lewdnefs,  prodigality,  and  Idlenefs  do 
harm  only  to  the  vicious  themfelves,  and  no  harm  to 
others,  when  mankind  are  confidered  as  feparate  and 
'  unconnected  individuals.  *  They  are  therefore  fuch 
crimes,  as  mankind  are  not  at  liberty  to  punifh  in  a  ftate 
of  nature.  Thefe  vices  may,  and  moft  probably  will,  lead 
men  to  fome  a6t  of  natural  injuftice  ;  and  when  they 
do,  though  this  a6t  is  punifhable,  yet  ftill  the  vices 
themfelves,  as  no  natural  injuftice  is  included  in  the  no- 
tion of  them,  are  only  the  remote  occafion  of  the  pun- 
illiment.  But  in  a  ftate  of  fociety  it  is  otherwife.  As 
the  compadl,  which  unites  mankind  into  a  civil  fociety, 
binds  all  and  each  of  the  members  on  the  one  hand  ta 
advance  the  general  good,  in  fuch  a  manner  as  the  com- 
mon underftanding  ftiall  prefcribe,  fo  it  gives  the  fociety 
on  the  other  hand  a  right  to  demand  this  of  all  and 
each  of  the  members.  VvT'hen  the  laws  therefore,  in 
view  to  the  general  good,  have  forbidden  thefe  vices, 
they  become  matter  of  focial  injuftice  ;  and  the  fociety 
has  a  right,  upon  the  principles  of  the  law  of  nature, 
to  punifti  thofe,  who  are  guilty  of  them. 

In  like  manner  offences  againft  God,  though  they  are 
fc  not  obje^s  of  human  puniftiment  in  a  ftate  of  nature, 
may  be  puniilied  by  the  civil  magiftrate  in  a  ftate  of 
fociety.  When  we  conftder  mankind  as  feparate  indi- 
viduals, there  is  no  natural  injuftice  towards  mankind 
included  in  thefe  offences.  But  when  the  fame  offences 
appear  to  the  common  underftanding  of  a  civil  fociety, 

»  See  B.  I.  C.  XVIII,  §  IX.  ^  ibid. 
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either  to  diflblve  the  bands  of  civil  union,  or  to  obflrucl 
the  general  good  by  making  men  loofe  and  profligate 
in  their  manners ;  the  fociety  has  a  right  to  forbid  them  : 
and  when  they  are  fo  forbidden,  they  become  matter 
of  focial  injuftice,  and  are  punifliable  by  the  civil  magif- 
trate.  And  certainly  if  fuch  actions,  as  are  in  all  refpecls 
indifferent  amongft  feparate  individuals,  not  only  as  they 
do  no  harm  to  mankind,  but  likewife  as  they  are  not 
forbidden  at  all  by  the  law  of  nature,  become  punifii- 
able  in  a  ftate  of  fociety,  when  the  civil  laws  of  the 
fociety  have  forbidden  them,  in  view  to  the  general 
good  ;  there  is  no  reafon  to  imagine,  that  atheifm,  blaf- 
phemy,  profanenefs,  and  irreligion,  are  fo  far  fan(51ified 
by  being  in  their  own  nature  offences  againft  God, 
as  to  exempt  them  from  civil  penalties,  when  they  are 
forbidden  by  the  civil  law  with  a  hke  view  to  the  gener- 
al good. 

^  Grotius  doubts,  whether  in  any  inftances  the  want 
of  benevolence  is  punifliable  by  man.  In  a  ftate  of  na- 
ture it  certainly  is  not  punifhable  for  reafons,  which 
-are  fomething  different  from  thofe  affigned  by  our 
author.  Thefe  reafons  have  already  been  explained  at 
large  in  their  proper  "'  place.  And  if  we  were  difpofed 
to  allow  any  weight  to  our  authors  argument  in  fa- 
vour of  his  own  opinion,  when  mankind  are  confidered 
as  individuals ;  it  has  certainly  no  weight  at  all,  when 
we  coniider  them,  as  united  into  a  civil  fociety.  Thofe 
vices,  he  fays,  are  not  to  be  puniflied  by  men,  whofe 
oppofite  virtues  cannot  be  produced  by  conftraint,  fuch 
as  gratitude,  liberality,  compailion^  and  kindnefs.  When 
he  fays,  that  liberality  cannot  be  produced  by  ccndraint, 
I  fuppofe  him  to  mean,  that  force  or  fear,  though  they 
may  make  a  man  give  his  money  away,  cannot  make 
liim  liberal  j  becaufe  liberality  implies,  that  he  is  led  to 
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(r'we  it  away  by  a  difpofition  to  do  good.     In  the  like 
fenfe  it  may  be  faid,  tliat  force  or  fear  cannot  make  a 
man  grateful;    not    becaufe    puniftiment,    when  it  is 
either  threatened  or  inflicted,   cannot  influence  him  to 
make  fuitable  returns  to  his  benefadlors  -,  but  becaufe 
no  returns,  which  arlfe  from  conftraint,   and  not  from 
the  good  difpofition   of  his   own  mind,  can   be   called 
gratitude.     The  fear  of  punifhment  may  likewife  induce 
a  man  to  affift  thofe,  who  ftand  in  need  of  his  affiftance  : 
but    Grotius   would    not    call    the    good,     which    he 
does,  for  fear  of  being  puniflied,    if  he  was  to  do  other- 
wife,  by  the  name  of  kindnefs  ;  becaufe  it  does  not  arife 
from  the  benevolent  difpolition  of  his  heart. 

Now  fuppofmg  it  for  the  prefent  to  be  true,  that  neither 
a£lual  punifliment  nor  the  fear  of  punifliment  can  pro- 
duce thofe  virtues  ;  the  only  confequence  is,  that  punifli- 
ment, when  it  is  either  inflicted  or  threatened,  in  order 
to  produce  them,  will  be  of  no  benefit  to  the  perfon,  up- 
on whom  it  is  inflicted,  or  againfl:  whom  it  is  threatened. 
What  he  has  fuflered  already,  or  what  he  may  be  afraid 
of  fuff'ering  hereafter,  cannot  produce  thefe  virtues   in 
him,  fo  as  to  make  him  a  better  man.     But  in  the  mean 
time,    though  fuch  punifliment  fliould  happen  to  be 
of  no  benefit  to  the  vicious  man  himfelf,  it  may  be  of 
great  benefit  to  others,  by  making  him  a  more  ufeful 
member  of  fociety,  whether  he  will  or  not.     Though  it 
cannot  produce  the  virtues  themfelves,  it  may  produce 
the  outward  efleft  of  them.     Suppofe  for  inftance,  that 
punifliment  cannot  make  a  man  liberal,    yet  certainly  it 
may  force  him  to  give  what  he  can  fpare,  from  his  own 
expences,   to  thofe,  who  are  in  need  ;    and  it  may  force 
him  likewife  to  fpare  more  from  his   own   expences, 
than  he  otherwife  would  have  fpared.     The  naked  may 
be  cloathed,  and  the  hungry  may  be  fed  with  his  fuper- 
fluities,  not  only  when  he  is  led  to  difpofe  of  them  for 


C.    V.  N  A  T  U  R  A  L     L  A  W.  aop 

thefe  purpofes  by  the  good  difpofition  of  his  heart,   but 
when  he  is  conftrained  thus  to  difpofe  of  them   by  the 
fear  of  punifliment.     Suppofe,  that  punifhment  cannot 
make  a  man  grateful  -,    it  may  however  fecure  a  return 
of  what  will  be  as  beneficial  to  thofe,   who  have  done 
him  favours,    as  if  he  had  been  led  to  make  the   return 
by  his  own  virtue.     Now  the  juftice  of  punifliment  in 
thofe  inftances,   where  no  one  queftions  its  confiftency 
with  the  law  of  nature,    does   not  depend   upon  the 
benefit,    which  the  criminal  receives   from  it.     "    The 
primary  end  of  it  is  to  change  his  outward  behaviour  for 
the  fecurity  of  others :  and  this  end  is  what  makes  it  juft 
to  punifh  him  ;  whether  the  punifhment  produces  fuch  a 
change  by  mending  his  inward   difpofition,   or  by  mak- 
ing him  afraid  to  offend  again.     If  therefore  the  law  of 
nature  allows  mankind  to  punifli  ac\s  of  injufl:ice,   not- 
withflanding   fuch   punifliment,    whilfl:   it   corredls   the 
outward   behaviour  of  the  criminal,   may  fail   of  cor- 
re£ling  his  heart  j    the  fuppofed  impofhbility  of  produ- 
cing inv/ard  benevolence  by  punifliment  can  be  no  reafon, 
why  the  law  of  nature  fhould  not  allow  mankind  to  pun- 
ifh adis  of  inhumanity,  inclemency,  or  ingratitude. 

But  what  has  been  hitherto   fuppofed  is  not  univer- 
fafly  true  :    we  cannot  grant,    that  the  fear  of  punifli- 
ment can  never  produce  a  benovolent  difpofition.     Pun- 
ifliment perhaps  may   in  the   firfl  inftance   feldom   be 
attended  with  this  effe(Sl :    but  it  is  not  improbable,  that 
what  a  man  is   conftrained   to   do,    in  the  firfl  inftance 
through  fear,  may  in  time  and  by  uie  grov^  habitual 
to  him.     His  bad  difpofition,  when  it  has  long  been  kept 
under  by  fuch  conftraint,   may  at  length   be  corredled  : 
and  thus  the  punifhment  or  the  fear,   which  at    firfl 
^  produced    only    the    outward    effedls    of    benevolence, 
may  by  degrees  produce  the  virtue  itfelf.     The  com-   ' 
nion  confent  of  mankind  favours  this  opinion.     Parents     . 
"SeeB  I.  C.XVIII.  §111. 
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7lO[  upon  it,  when  they  difcourage  or  corredt  their  chil- 
dren for  fuch  inftances  of  behaviour,  as  betray  a  want  of 
gratitude,  or  liberality,  or  tendernefs.  They  hope  by 
fuch  difcouragement  or  correclion,  not  only  to  reftrain 
the  outward  behaviour  of  their  children,  but  to  bring 
them  by  degrees  to  a  better  temper  of  mind. 

However,  neither  the  defign  of  producing  the  out- 
ward eiFecls  of  benevolence  for  the  benefit  of  mankind, 
nor  the  defign  of  amending  the  difpofition  of  the  vicious 
for  their  own  benefit,  will  be  fufEcient  to  give  individ- 
uals a  right  of  punifliing  the  vices,  that  are  oppofite  to 
this  virtue.  For  though  the  reafon  here  alledged  by 
our  author  does  not  prove,  that  they  have  no  fuch 
right ;  it  has  been  elfewhere  proved  by  other  reafons. 
We  can  have  no  right  to  make  a  man  fuffer  for  not 
doing  what  we  have  no  right  to  demand  of  him  j  how- 
ever reafonable  it  might  be  for  us  to  expert  it  of  him. 

But  what  is  matter  only  of  imperfecSt  right  or  reafon- 
able expectation  amongft  individuals  in  the  liberty 
of  nature,  may  become  matter  of  perfe*Sl:  right  in  a 
ftate  of  civil  fociety.  A  contract,  even  in  the  liberty  of 
nature,  will  give  us  a  right  to  a  thing,  which  was  not 
our  own  before :  whoever  witheld  the  thing  from  us, 
before  it  was  made  our  own  by  fome  compact,  might 
perhaps  be  chargeable  with  wanting  kindnefs  :  but  who- 
ever takes  it  from  us,  or  withholds  it  afterwards,  is 
chargeable  with  injuftice.  This  is  the  efFedt  of  com- 
pacts in  general,  and  an  efFeCt  of  the  fame  fort  may 
be  produced  by  the  focial  compacft  in  particular.  All 
the  members  of  the  fame  civil  fociety  bind  themfelves, 
by  this  compact,  to  do  whatever  the  common  under- 
ftanding,    fpeaking  by  the  laws,   fliall  direct  them  to  do, 

in  order  to  advance  and  fecure  the  general  good.     And 
•    confeqnently,  whatever  outward  acts  of  benevolence  the 

.law  prefcribes,  they  become  due  of  perfect  right  to  the 
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feveral  Individuals,  who  are  the  objects  of  thofe  a£ls  : 
not  to  do  that  good,  which  the  law  requires  to  be  done, 
is  to  withold  what  is  no  longer  matter  of  favour,  but 
of  flirft  juftice.  When  the  want  of  natural  benevolence, 
in  any  particular  inftance,  is  thus  become  focial  injuftice 
by  means  of  civil  laws,  which  are  founded  in  the  focial, 
compadl,  that  is,  in  our  own  confent  ;  fuch  want  of 
benevolence,  though  it  was  not  punifhable  by  individuals 
in  a  ftate  of  nature,  will  upon  the  principles  of  the  law 
of  nature  be  punifhable  by  the  civil  magiftrate  in  a  flate 
of  fociety. 
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CHAP.       VI. 


Of  civil  laws. 

I.  Dijference  between  a  civil  law  and  a  compaB.     II.  Civil 
conjlitutions  ejlahlijljed  partly  by  law   and  partly  by  com" 
pact.     III.  Internal  and  external  obligation  of  civil  law. 
IV.   A  civil  lavj  obliges  internally y   when  it  is  made  and 
promulgated.     V.    The  fanEiions  of  civil  laiv  produce  its 
external  obligation.      VI.   Penal  fan5tions  not  ejfential  to 
civil  lawS'  VII.  Proper  matter  of  civil  laws.  VIII.  Mat- 
ter of  natural  right  and  lurong  may  be    matter  of  civil 
la%u.      IX.  Civil  laius  not  co7ifi?ied  to  matters  of  natural 
right  or  wrong.     X.  Rights  of  'mankind  may  be  changed 
by  civil  laws.      XI.   EfeEl  of  civil  laws  on  promifesy 
contrails    and  oaths.     XII.     What  obligation  to  preform 
a  void  promifcy    coJitraEl  or  oath,     XIII.  EfFecl  of  civil 
laws  on  the  promifes^  contracts ^  or  oaths   of  kings^     who 
have  legifative power.     XIV.   EffeEt    of  civil  laws  on 
marriage.      XV.   Civil  laws  are  luritten  or  unwritten. 
XVI.    Unwritten  laws     hows    efablifhed.  XVII.    Un- 
luritten  laiv  more  difficult  to  be  afcertained  than   written 
law.  XVIII.  Unwritten  laws  how  repealed.  XIX.  Writ- 
te?i  lavjs  cannot  be  repealed  by  prefcription.    XX.  General 
divifion  of  civil  laws.      XXI.   In  fome  conjlitutions  the 
civil  laws  of  fucceffton  to  the  croivn    cannot  be  funda- 
mental laws.     XXII.   Controverted  fuccejfion  may  be  fet- 
tled by  civil  laws. 

Difference  I.  •^"^yHENvve  confider" Only  the   general  noclon  of 

between  a  \/\j  t  t   •       i-rr- 

civil    law  V  ▼      a  law,  there  appears  to  be  a  plain  diiierence 

and  acorn-  between  pofitive  laws  and  compacts.    *A  compadl   is  an 
act  of  two  or  more  perfons,  which  produces  an  obliga- 
*See  B.I.  C.  XIII.^I. 
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tion  upon  thofe,  who  make  themfelves  parties  to  It,  by 
their  own  immediate  or  dire£l  confent.  ^  A  law  is  an 
a6t  of  a  fuperiour,  which  obliges  all,  who  are  under  his 
authority,  as  far  as  they  are  concerned  in  the  matter  of 
the  law  and  as  far  as  the  legiflator  intended  to  oblige 
them  i  whether  they  immediately  and  dire^lly  confent 
to  it  or  not. 

But  the  fuperiorjty  of  a  civil  legiflator,  that  is,  the 
right,  which  a  civil  legiflator  has  to  prefcribe  laws  to 
the  members  of  a  civil  fociety,  arifes  from  their  own 
confent :  aud  confequently,  whatever  difference  there 
may  be  between  a  politive  law  and  a  compa^,  when  we 
coniider  only  the  general  notion  of  a  politive  law  ;  the 
difference  between  a  civil  law  and  a  compact  is  lefs  ap- 
parent :  becaufe  the  obligation  "^  of  civil  laws,  as  well 
as  the  obligation  of  compacts,  arifes  from  the  confent 
of  thofe  who  are  obliged  by  them.  The  mark  of  di- 
flin<5lion  between  them  confiflis  in  the  different  fort  of 
confent  from  which  their  obligation  arifes.  No  perfon 
is  obliged  by  a  compa^,  befldes  thofe,  who  make 
themfelves  parties  to  it  by  fome  immediate  or  diredl 
aft  of  confent.  But  all  perfons  are  obliged  by  the  laws 
of  a  civil  fociety  whether  they  make  themfelves  parties 
to  them  by  any  immediate  and  direft  confent,  or  not  ; 
if  they  have  only  made  themfelves  parties  to  them  by  a 
remote  or  indirect  confent.  When  a  fociety  is  formed 
for  the  fake  of  carrying  on  fome  certain  purpofe, 
whether  it  is  a  civil  fociety  or  a  fociety  of  any  other 
fort ;  the  feveral  **  individuals,  who  join  themfelves  to 
it,  either  confent  exprefsly,  or  by  the  aft  of  fo  joining 
themfelves  to  it,  are  underflood  tacitly  to  confent  to 
the  carrying  on  this  purpofe  by  fuch  meafures,  as  the 
common  underflanding    fhall    approve  and   prefcribe. 

b  See  B.  I.  C  T.   §  V.         c  B.  II.  C.  Til.  §  I.     B.  I.  C,  X.  §  III. 
4  See  B.  II.C  I.  §  II.  Grot.  Proleg.  XV. 
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Now  the  piirpofe,   for  which  a  civil  fociety  is  formed, 
is  the  general  fecurity  and   the   general  intereft   of  the 
whole  and  of  its  feveral  parts.  Every  man  therefore,  by 
confenting  to  make  himfelf  a  member  of  a  civil  fociety, 
agrees  immediately  or  dire^ly,   that  thefe  purpofes  fhall 
be    carried  on,    and   that  he    will   concur  in  carrying 
them  on,    by   fuch  meafures,     as  the  common  under- 
ftanding  of  the  fociety  (hall  approve  of  and  prefcribe. 
Thus    far   he  is   engaged   only   in   a  compact,    which 
obliges  him  by  means  of    his  own  immediate  or  direct 
confent  ;  and  without  fuch  immediate  or  direcTt  confent 
he  would  be    no   party  to   it,  nor    be  any   ways    con- 
cerned in  its  obligation.       But  by  this  compact  he  gives 
the    fociety  a  legiflative  power  over   him  ;  that  is,  he 
gives  it  a  right  to  p  refcribe  fuch  rules  for  his  conduct, 
as  the  common  underftanding  of  the  fociety  fball  judge 
to  be  neceffary  or  conducive  to  the  general    good.     And 
confequently  by  the  fame  compact  he  obliges  himfelf 
to  obferve  thefe   rules,  when  they    are  fo   prefcribed  ; 
whether  at  the  time  of  prefcribing  them    he  immediate- 
ly and  direclly  confents  to   them,   or   difapproves  them 
and  even  protefts  againft  them.     In  the  mean  time  the 
obligation  of  thefe  rules,  which  are  nothing  elfe  but  the 
civil  laws  of  the  fociety,  is  ultimately  derived  from  his 
own  confent.     Though  he  does  not    immediately  and 
direclly  confent  to  the  laws  at  the  time  of  making  them, 
yet  he  remotely  and  indirectly  confented  to  them  by 
becoming  a  party  to  the  focial  compact.     If  he  had  not 
confented   to    make  himfelf  ^a   party  to  that    compadl, 
the  fociety  would  have   had  no  legiflative   power  over 
him  ;  and  confequently  he  would  not  have  been   obliged 
to  obferve  any  laws  that  it  might  prefcribe. 

In  fome  other  inftances  the  difference  between  that 
confent,  which  makes  a  law  binding  upon  us,  and  that 
confent,  wiiich  makes  us  parties  to  a  compact,   lies  near 
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to  view,  and  may  perhaps  be  feen  more  clearly,  than  in 
the  complicated  bufinefs  of  civil  fociety.  A  number  of 
individuals,  fuppofe  twenty,  that  have  no  particular 
connexions  with  one  another,  have  a  delign  of  engag- 
ing in  fome  undertaking,  which  is  to  be  carried  on  by 
their  joint  labour  and  at  their  joint  expence.  When 
they  meet  to  deliberate  upon  the  proper  meafures,  which 
are  to  be  purfued,  each  of  them  is  at  liberty  to  judge 
and  to  determine  for  himfelf  concerning  thofe  meafures  ; 
and  though  fifteen  out  of  the  twentv  fliould  agree  in 
their  judgment  ;  yet  no  a6l  of  theirs  would  bind  the 
other  five.  Nothing  can  bind  all  and  each  of  them, 
but  the  immediate  and  dire6l  confent  of  all  and 
each.  And  fuch  an  adl  of  confent  is  a  compadt.  But 
fuppofe,  that  thefe  twenty  individuals,  before  any  par- 
ticular meafures  were  propofed,  had  formed  themfelves 
into  a  fociety  for  carrying  on  the  undertaking,  which 
they  have  in  view,  and  had  entered  into  a  general 
agreement  to  a6l  jointly  in  carrying  it  on,  according 
to  the  common  feni'e  of  the  whole  number ;  this  agree- 
ment would  likewife  have  been  a  compa£l ;  it  would 
have  obliged  each  of  the  individuals  no  otherwife,  than 
as  each  of  them  had  made  himfelf  a  party  to  It,  by  his 
own  immediate  or  direct  confent.  But  the  efFedl  of 
fuch  a  compacfl  will  be,  that  when  any  meafure  is 
approved  and  prefcrlbed  by  fifteen  out  of  the  twenty, 
the  other  five,  though  they  diflike  it,  and  dilTent  from 
it,  will  be  obliged  to  purfue  it.  Such  meafures -or  fuch 
rules  of  a(Sling,  as  are  agreed  upon  by  the  majority, 
which  fpeaks  the  common  fenfe  of  the  whole,  are  laws 
to  the  reft  j  they  bind  the  reft,  not  as  a  compadl  does 
upon  account  of  their  immediate  and  direct  confent, 
but  upon  account  of  their  remote  and  indireiSl  confent 
implied  in  a  previous  compa£t,  by  which  they  obliged 
themfelves,  in  whatever  relates  to  the  common  pur- 
pofe,  to  obferve  fnch  rules  and  to  purilie  fuch  meafures. 
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as  the  common  underftanding  fhould  approve  and  pre- 
fcribe. 

The  cafe  of  a  civil  foclety,  in    a    perfedl  democracy, 
is  exactly  the  fame  with  this  :  each  individual,   by  be- 
coming a  member  of  the  fociety,  confents  to  carry    on 
the  purpofes    of  a  civil  fociety,  jointly  with  the   reft, 
that  is,    in  fuch  a  manner  and  by  fuch  means,   as   fliall 
be   approved   and    prefcribed  by  the  joint  underftand- 
ing  or  common  {tnk   of  the  fociety.     This   immediate 
or  dire£l  a£l  of  his  own  confent  is  what  gives  the  foci- 
ety a  general  legiflative  power  over  him,  or  a  general 
right  to  lay  down  rules   for    his  conducl,  in    order   to 
fecure    and    advance    the  common    good.     Whatever 
particular  rules  therefore   are  approved  and  prefcribed 
by  the  majority,  which  fpeaks   the  common  fenfe  of 
the  whole  fociety,  he  is  obliged  to  follow  thefe  rules, 
whether  he  happens  to  be  in  the  majority  or  not.     On 
the  one  hand  therefore  they  are  not  compadts  ;   becaufe, 
by  the  fuppofltiori  of  his  voting  with  the  minority,  he 
does  not  make  himfelf  a  party  to  them  by    any  imme- 
diate or  dire6l  a6l  of  his  own   confent.     But  then    on 
the  other  hand    they  do  not  oblige   him   without   his 
own  confent  ;    becaufe  he    remotely  or   indiredlly  con- 
fented  to  them,  by  confenting  originally    to  purfue  the 
proper  purpofes    of  a   civil    fociety,  jointly  with   the 
other  members,  under  the  conduct  of  the  common  under- 
ftanding. 

In  fuch  a  perfedl  democracy,  as  we  have  here  fup- 
pofed,  all  the  members  of  the  fociety  are  equal  to  one 
another.  It  may  therefore  be  afked,  in  what  fe.nfe  the 
civil  law  of  this  fociety  can  be  called  the  a(Sts  of  a 
fuperiour  ?  But  though  in  a  perfect  democracy  no  one 
individual  is  fuperiour  to  any  other  individual,  and 
much  lefs  to  all  the  reft  ;  yet  the  whole  body  con- 
iidered  jointly  is  fuperiour  to  any  one  of  its  members 
conlidered  feparately.     The  body  of  the  fociety,  when 


C.  VI.  NATURAL       LAW.  2iy 

any  individual  has  united  himfelf  to  it,  lias  a  right  to 
dire^  his  adlions  for  the  general  good  by  the  com- 
mon underftanding,  and  to  compel  him  by  the  com- 
mon force  to  obferve  its  directions,  if  he  is  unwilling 
or  refufes  to  obferve  them  otherwife.  Such  a  right,  as 
this,  is  all,  that  we  mean,  when  we  fay,  that  civil  laws 
are  the  a6ls  of  a  fuperiour.  And  this  fuperiority  is  as 
intelligible,  when  it  belongs  to  a  great  number  of  indi- 
viduals acSling  jointly,  that  is,  to  the  colle£live  body 
of  a  fociety,  as  when  it  belongs  to  a  legiilative  body  con- 
(ifting  only  of  a  few,   or  perhaps  only  of  one. 

n.  The  mere  aft  ^  of  civil  union  veils  the  civil  le-  Civil  con- 
glflative  power  only  in  the  colledlive  body  of  the  fo-  eft^blTfhed 
ciety  :  no  other  laws  will  be  binding  upon  each  of  the  partly   by 
members   in  confequence   of   this    fingle  a6t,    beiides  partly    by 
thofe,  which  are  eftablifhed  by  the  whole  or  by  the  co"^^?^*^- 
greater  part  of  the  whole.     Wherever  therefore  any 
particular  part  of  a  jcivil  fociety  has  an  exclufive  legif- 
lative    power ;    this  power  muft  have  been  vefted  in 
fuch  legiflative  body  by  fome   farther  a6l  of  the  foci- 
ety.    And  fince  no  civil  laws  are  binding  upon  the  feveral 
individuals,   who  are  members  of  a  civil  fociety,  but  in 
confequence   of  their  own  confent ;  the  adl  by  which 
any  legiflative  body,    different  from  the  colle6live  body, 
15  eftabliflied,   muft  be  an  act  of  joint  confent.     Some- 
times  we   conlider  this  rOl  of  joint  confent   as   a   law, 
and  call  it  the  law  of  the  civil  conftitution.     Sometimes 
we  conlider  it   as  a  compadl,    and  fay,    that  a  king  in 
monarchies,    or  the  nobles  in  ariftocracies,  or  the  re- 
prefentatives  of  the  people  in  democracies,     which  are 
adminiftered  by  reprefentatives,  derive  their  power  from 
compa<n:.     There  is  fome  reafon  for  calling  it  by  thefc 
different  names  ;   becaufe,  in  refpeCt  of  what  paffes  be- 
tween the   colledlive  body  and   the  feveral   members, 
it  Js  a  law  ;   and  in  refped  of  what  paffes  between  the 

«SeeB.  II,  CIV.  5  f  Ibid.  5 
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fame  colle£live  body  and  the  particular  perfons,  who 
are  called  to  the  office  of  civil  legiflation  and  eftablilli- 
ed  into  a  legiflative  body,    it  is  a  compa£t. 

When  a  civil  fociety,  in  view  to  the  general  good, 
has  agreed  to  introduce  and  eftablifli  any  particular 
form  of  civil  government  ;  the  feveral  members  are 
obliged  to  fubmit  to  this  form ;  though  fome  of  them 
might  perhaps  be  of  opinion,  that  it  is  not  a  proper 
or  a  beneficial  form,  and  might  publicly  declare,  that 
they  do  not  agree  to  it.  There  is  no  more  reafon  in 
the  nature  of  the  thing,  why  this  a6t  of  the  fociety 
Ihould  not  be  binding  upon  all  its  members  without 
the  immediate  and  direcl  confent  of  each,  than  there 
is,  why  any  other  a£l  of  the  fociety  fliould  not  be 
binding  upon  all  without  a  like  confent  of  each.  The 
original  compact  of  civil  union  gives  the  colledlive 
body  a  power  to  oblige  each  of  its  members  to  con- 
form to  whatever  the  common  underftanding  approves 
and  prefcribes  for  the  general  good.  If  therefore  it 
fhould  appear  to  the  common  underftanding,  that  a 
legiflative  body  of  this  or  of  that  particular  form  will 
be  conducive  to  the  general  good,  and  the  majority  of 
the  fociety  fhould  agree  to  eflablifh  fuch  a  legiflative 
body  ;  each  of  the  members,  even  thofe,  who  are  in  the 
minority,  will  be  obliged  to  comply  with  fuch  eftab- 
lifhment.  Thus  far  the  conftitution  of  civil  govern- 
ment is  eftabliflied  by  a  law.  The  legiflative  body, 
which  is  to  be  introduced,  does  not  indeed  make  this 
law  -,  for  no  a61:  of  this  body,  till  it  is  eflabliflied,  can 
be  binding  either  upon  the  fociety  in  general  or  upon 
the  feveral  members  of  it  in  particular.  The  law 
therefore  which  introduces  and  eflablifhes  the  form  of 
the  legiflative  body  mud  be  the  joint  adl  of  the  col- 
]e(Slive  body.  And  this  a6l,  when  we  confider  it  in 
refpecl  of  the  feveral  members,   may  rather  be  called 
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a  law  than  a  compadl;  becaufe  It  obliges  even  thofe, 
who  immediately  and  directly  diflent  from  it,  at  the 
time  of  making  it ;  and  this  obligation  arifes  from  that 
remote  and  indirect  confent,  which  they  gave  to  the 
future  a6ts  of  the  fociety  by  making  themfelves  parties 
to  the  fecial  compact.  But  this  a6l  of  the  collective 
body,  though  it  binds  the  feveral  members  of  the  fo- 
ciety as  a  law,  can  be  binding  upon  the  colledllve  body 
itfelf  only  as  a  compadl :  nothing,  but  the  immediate 
or  direct  confent  of  the  colleiSlive  body  of  a  civil  fo- 
ciety, can  take  from  fuch  body  the  legiflative  power, 
which  it  has  by  means  of  civil  union,  and  lodge  this 
power  excluiively  in  fome  particular  part. 

in.  When  the  right,   which  a  civil  fociety,  or  the  le-   Internal 
giflative  body  of  fuch  fociety,    has  to  prefcribe  laws  to  ^"^  ^ohU- 
the  feveral  members  of  it,    is  called  a  natural  right  or  a  gation    of 
right  of  the  law  of  nature  j    it  is  neceflary  to  obferve  in 
what  fenfe  we  call  it  fo. 

No  right  of  this  fort  belongs  either  to  any  one  man, 
or  to  any  number  of  men  by  the  gift  of  nature.  All  s 
mankind  are  placed  by  nature  in  a  ftate  of  equality 
and  confequently  whatever  right  any  one  man  may  have 
to  prefcribe  laws  to  a  number,  or  whatever  -right  any 
number  of  men  may  have  to  prefcribe  laws  to  one,  this 
right  muft  be  of  the  adventitious  fort  and  cannot  in  the 
flriiStefl:  fenfe  of  the  words  be  a  natural  right. 

But  we  frequently  enlarge  the  fenfe  of  the  word, 
and  mean  by  the  natural  rights  of  mankind,  not  only 
fuch  rights,  as  belonged  to  them  by  the  gift  of  nature, 
but  fuch  adventitious  rights  likewife,  as  either  did  fub- 
fift,  or  might  have  fabfifted,  in  a  ftate  of  nature.  How- 
ever, the  right,  which  a  civil  fociety  has  to  prefcribe  laws 
to  its  members,  cannot  be  a  natural  right  in  this  enlarged 
fenfe  of  the  words  ;  becaufe  the  notion  of  this  legiflative 
right  limits  it  to  a  ftate  of  civil  fociety. 

g  Sec  B.  I.  C.  X.  §  III. 
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There  is  ftill  a  third  fenfe,  in  which  the  rights  of  man- 
kind may  be  called  natural  rights,    or  rights  of  the  law 
of  nature  :    whatever  rights  are  acquired  by  fuch  means 
as  are  natural,   or  agreeable  to  the  law  of  nature,   are 
under  the  prote6lion   of  this  law,    and   may  therefore 
be  called  natural  rights,  or  rights  of  the  law  of  nature  ; 
'^  becaufe  this  law  forbids  the  violation  of  them.    The  le- 
giflative  power  of  a  civil  fociety,    or  of  the  legiilative 
body  of  fuch  a  fociety,  is  a  right  of  this  fort.     The  fo- 
ciety acquires  it  by  the  immediate  and  direct  confent  of 
the  feveral  individuals,  who  make  themfelves  members  of 
fuch  fociety  ;    and  the  legiflative  body  acquires  it,    as 
by  the   immediate  and  diredl  confent   of  the  collective 
body  of  the  fociety,   fo  by  the  remote  and  indirect  con- 
fent of  the  feveral  members.     '  If  therefore  we  trace  the 
obligation  of  civil  laws  back  to  its  higheft  fource,    we 
fhall  find,   that   it  is  derived  out  of  the  law  of  nature. 
The  immediate  caufe  of  the  obligation  of  civil  laws  is 
the  authority  of  the  legiflative  body :    this  authority  is 
vefled  in  the   legiflative  body  by  a  compact,    between 
fuch  body  and  the  collective  body  of  the  fociety  :    and 
this  compact  is  binding  upon  the  feveral  members,    in 
confequence  of  their  having  confented,  and  made  them- 
felves parties,   to  the   firft  fecial  compaCl,    which  gave 
the  fociety  a  right  to  bind  all  and  each  of  them  to  what- 
ever the  common  underftanding   fhould   approve   and 
prefcribe  for  the  fecurity  and  advancement  of  the  gene- 
ral good.     But  lince  obligations  ariling  from  confent  are 
obligations  of  the  law  of  nature ;    it  follows,  that  the 
members  of  any   civil  fociety  are  obliged  by  the  law  of 
nature  to  obey  the  civil  laws  of  it ;    becaufe  the  obliga- 
tion of  thefe  civil  laws  arifes  from  their  own  confent. 

The  obligation  of  civil  laws,  as  it  is  thus  derived  from 
the  law  of  nature,  refts  upon  the  confciences  of  man- 
kind,  and  is  called  the  internal  obligation  of  fuch  laws. 

^  Sec  B.  I.  C.  II.  §  VIII.  i  Grot.  Proleg.  15-  1 6. 
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Whatever  is  the  foundation  of  moral  obligation,  In 
refpedl  of  any  other  parts  of  the  law  of  nature,  whe- 
ther it  is  the  will  of  God,  who  has  made  happinefs  the 
natural  efFe<St  of  our  obedience  and  mifery  of  our  dif- 
obedlence,  or  the  fuggertlons  of  a  moral  fenfe,  or  the 
fitnefs  and  relations  of  things,  or  all  thefe  principles 
taken  together ;  there  is  the  fame  foundation  of  our  ob- 
ligation to  obey  the  laws  of  our  country. 

Civil  laws,  like  the  law  of  nature,  from  which  they 
are  derived,  might  fail  of  producing  their  eiFedt ;    that 
is,  they  might  fail  of  fecuring  and  advancing  the  good 
of  the  foclety  in  general  and  of  its  feveral  members  in 
particular ;    if  It  was  wholly  left  to  mens  own  confclen- 
ces,  whether  they  would  obferve  thefe  laws  or  not.     But 
wherever  the  law  of  nature  gives  a  right  to  demand, 
that  any  thing  fhould  be  done  or  be  avoided,   it  like- 
wife  gives  a  right  to  fupport  this  demand  by  the  ufe  of 
force.     Thus  in  a  ftate  of  natural  liberty,  as  the  law  of 
nature  forbids  doing  an  injury,   fo  it  gives  individuals  a 
right  to   defend  themfelves  by  force  againft  an  injury, 
which  they  are  likely  to  fuffer,  and  to  obtain  reparation 
or  to  inflift  punifliment  upon  account  of  an  injury,  which 
they  have  fufFered.     In  hke  manner,  where  mankind  are 
united  into  a  civil  foclety,  as  the  law  of  nature  forbids 
the  violation  of  the  civil  laws   of  fuch  foclety,   fo  it 
gives  the  fociety  ,2.  right  to  make  ufe  of  force  for  the 
fupport  of  them.     The  only  difference  In  this  refpecl  be- 
tween a  ftate  of  nature  and  a  ftate  of  fociety  is,  that  in 
a  ftate  of  nature  this  force  is  In  the  hands  of  Individuals, 
and  may  be  ufed  at  their  difcretlon ;  whereas  in  a  ftate 
of  fociety,  it  is  in  the  hands  of  the  public  or  of  the 
executive  body,   and  can  only  be  ufed  under  the  direc- 
tion of  the  common  undcrftanding. 

kSeeB.  I.e.  I. §  VI. 

VOL.  II.  F  f 
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If  either  through  want  of  Ikill  or  through  want  of 
attention  we  fee  no  reafons  in  point  of  confcience  for 
obeying  the  laws  of  our  country ;  or  if  through  malice 
or  through  felfifhnefs  we  allow  no  weight  to  thofe 
reafons,  when  we  do  fee  them  ;  obedience  may  flill  be 
obtained  by  means  of  the  common  force.  The  appre- 
heniion,  that  this  force  will  interpofe  in  fupport  of  the 
la  vs,  and  will  either  prevent  us  from  being  gainers,  or 
will  perhaps  make  us  lofers,  by  breaking  them,  is  fucli 
a  reafon  for  obeying  them,  as  lies  plain  and  open  to 
the  mofl  unlkilful  and  inattentive,  and  will  be  likely 
in  point  of  prudence  to  get  tlie  better  of  our  malice,  and 
to  give  a  turn  to  our  fcifiilinefs  in  favour  of  obedience. 
The  obligation  to  obey  the  laws,  which  arifes  from  this 
apprehenfion,  that  the  public  force  will  interpofe  in  fup~ 
port  of  them,  is  called  their  external  obligation. 

Acivinaw  IV.  The  civillegiflator  makes  or  enaels  a  law,  when 
obliges  in-  j^g  requires  the  fubjects  to  do  or  to  avoid  this  or  that, 
Avhtn  it  is  which  the  law  exprcffes.  But  the  mere  making  of  a  law 
rromulira-  "^^^^  "°^  produce  any  internal  obligation,  or  bind  the 
^^^'  fubjects  in  confcience  to   obferve  it.     No  man  is  natu- 

rally obliged  to  obey  a  law,  any  further  than  he  knows, 
or  might  know,  if  he  pleafes,  what  the  law  is  r  the 
will  of  the  legislator  can  be  no  rule  to  him,  till  he  is 
acquainted  with  it,  or  has  fuch  an  opportunity  of  being 
acquainted  with  it,  that,  if  he  is  ignorant  of  it,  his  igno- 
rance mufi:  be  owing  to  his  ov/n  negledf.  Civil  laws  there- 
fore, before  they  can  produce  any  internal  obligation, 
muft  be  promulgated  or  made  known,  as  well  as  enacted. 

The  fane-  y.  What  the  leaiflator  does  farther,  befides  enadline 
tioii*       of  .        '^  .  .  ^ 

civil     law  and  promulgating  a  law,    in  order  to   obtain  obedience 

jiro  uce      toit,  is  calledeftablifhing  it    upon    fome  fandlion.     The 

Its    cxter-  '  o  ^ 

iial    obli-  external  obligation  of  the  law  arifes  from  its  fan^lions 

which  are  nothing  elfe  but  the  directions,   that  the  legif- 

lative  gives  to  the   executive  concerning  the  purpofes, 

for  which  the  public  force  is   to  be  ufed,  or  cnocerning 

the  manner  of  ufing  it,  againft  thofe,  who  break  the  law. 
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From  hence  it  appears,  that  the  external,  as  well  as 
the  internal,  obligation  of  civil  laws  arifes  from  the  le- 
giflator.  For  though  the  public  force  is  in  the  hands  of 
the  executive  body,  and  the  laws  more  immediately 
produce  their  external  effect  by  the  ufe  of  this  force,  or 
by  the  apprehenfion  of  its  being  ufed  ;  yet  the  executive 
body  in  this  inftance  a^s  only  in  conformity  with  the 
Sanctions,  which  the  legiflative  has  eftablifhed. 

VL  The  firft  intention  of  the  civil  legiflator  in  efta-  Penal  fanc- 
blifliing  a  law  by  any  fanction  is  to  procure  obedience  elTcntial 
to  fuch  law,  to  prevent  the  harm,  which  the  law  for-  ^,^  *^'^ 
bids,  or  to  obtain  the  good,  which  the  law  commands. 
But  his  intention  does  not  flop  here  :  if  he  fails  of  pro- 
curing obedience  to  the  law  in  the  firft  inftance,  his 
farther  intention  is  to  remedy  the  harm,  that  has  been 
done  by  breaking  it,  and  to  hinder  them,  who  have 
broken  it  once,  from  doing  the  like  again.  Thefe  inten- 
tions of  the  legiflator  may  be  obtained  by  two  forts  of 
fanflions,  by  fuch  as  provide,  that  he,  who  breaks  the 
law,  fhall  be  no  gainer,  or  fliall  not  obtain  the  pur- 
pofes,  which  he  had  in  view,  by  breaking  it  ;  and  by 
fuch  likewife  as  provide,  that  he,  who  breaks  the  law 
fliall  be  a  iofer  by  breaking  it.  If  the  law  fays,  that  all 
devifes  of  lands  or  tenements  by  will  lliall  be  void, 
nnlefs  the  will  is  fubfcribed  by  the  teftator  in  the  pre- 
fence  of  three  witnelTes,  and  is  attefted  by  thcfe  wit- 
nelTes  ;  the  fanclion  of  fuch  a  law  conlilfs  in  making- 
the  will  void  :  the  teftator  cannot  obtain  the  purpofe 
which  he  had  in  view,  by  making  fuch  a  will  ;  and 
the  teftamentary  heir  has  no  temptation  to  put  the 
teftator  upon  making  fuch  a  will,  and  no  motive  to 
claim  under  fuch  an  one,  if  it  is  made,  becaufe  the  law 
will  prevent  him  from  being  any  gainer  by  it.  When  the 
law  forbids  doing  a  damage  of  any  fort,  and  com- 
mands,  that  reparation  ihr.Il  be  made,  if  fuch  damages 
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is  done  ;  the  fanflion  of  the  law,  which  confifts  only 
in  the  command  to  make  reparation,  does  nothing 
more  than  hinder  any  perfon  from  being  a  gainer  by 
breaking  the  law  :  and  fuch  a  fancticn  provides  for  ob- 
taining the  firft  intention  of  the  legiflator,  that  is,  it 
fecures  obedience  to  the  law,  only  by  making  it  not 
worth  any  perfons  while  to  break  it.  Now  if  by  a  pe- 
nal fandlion  we  mean  the  appointment  of  a  punifhment ; 
fuch  fandtions  as  thefe  cannot  be  called  penal  fan£lions : 
here  is  no  appointment  of  a  punifhment  j  the  legiflator 
does  not  aim  at  fecuring  obedience  by  threatening  to 
make  them  lofers,  who  break  the  law,  or  to  take  any 
right  from  them,  which  they  enjoyed  before,  but  only 
by  providing,  that  they  fhall  be  no  gainers,  or  that 
they  fhall  obtain  no  right  by  breaking  it.  As  fanc- 
tions  of  this  fort  do  not  in  the  fir  ft  inflance  aim  at 
fecuring  obedience  to  the  law  by  threatening  punifh- 
ment, fo  neither  do  they  operate  aftervv'ards  by  inflict- 
ing punifliment  in  order  to  prevent  thofe,  who  have 
broken  the  law  once,  from  breaking  it  again.  They  do 
not  look  forward  to  what  may  be  done  hereafter,  but 
only  backward  upon  what  has  been  done  already :  they 
do  not  endeavour  to  prevent  or  reflrain  him,  who  has 
done  wrong  once,  from  doing  the  fame  or  the  like 
wrong  at  another  time  ;  they  only  endeavour,  as  far  as 
may  be,  to  undo  the  wrong,  which  is  pafl.  If  indeed  we 
call  every  interpofition  of  the  public  force,  to  fupport 
a  law,  by  the  name  of  punifliment ;  then  even  thof<: 
laws,  which  only  aim  at  undoing  the  wrong,  that  is 
pafl:,  may  be  faid  to  be  eftabliflied  by  penal  fan(51:ions : 
becaufe  when  any  perfon,  who  has  broken  the  law,  will 
hold  out  againfl  it,  and  will  keep  pofTeflion  of  what  he 
has  unjuftly  gained  by  breaking  it  •,  the  law,  which  for- 
bids making  fuch  unjuil  gain,  gives  thofe,  who  have 
fufFered  by  the  wrong,  which  he  has  done,  a  right  to  the 
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alliflancc  of  the  public  force,  in  order  to  compel  him 
to  do  them  that  juftice,  which  he  refufes  to  do  other- 
wife.  But  certainly,  where  the  fan6lion  of  a  law  pro- 
duces only  fuch  interpofitions  of  the  public  force  as 
this,  it  can  with  no  more  propriety  be  called  a  penal 
fan£tion,  than  what  an  individual  in  a  ftate  of  nature 
does  by  his  own  private  force  for  obtaining  reparation 
of  damages  can  be  called  a  punifhment.  When  the  law- 
makes  a  will  void,  it  will  take  care,  that  what  is  devi-  - 
fed  in  fuch  will  fhall  go  to  the  heir  in  inteftate  fucceffion. 
If  the  teftamentary  heir  takes  pofleffion  of  the  lands  and 
tenements  devifed  by  the  void  will,  and  keeps  polTef- 
fion,  till  the  other  obtains  a  judicial  fentence  ;  though 
what  he  has  done  is  contrary  to  the  law,  yet  if  he 
fubmits  to  the  fentence,  after  it  is  given,  the  law  is 
fatisfied.  When  the  fan^lion  looks  no  farther  than  the 
wrong,  that  he  did,  without  regarding  the  bad  difpofl- 
tion,  that  led  him  to  do  fuch  wrong  ;  it  only  requires 
him  to  undo  his  own  aft,  and  inflifts  no  evil  upon  him 
for  having  done  it.  Or  fuppofe,  that  he  holds  out  after 
fentence,  and  that  the  public  force  interpofcs  to  com- 
pel him  to  quit  polTeillon ;  yet  if  it  interpofes  for  no 
other  purpofe,  this  is  no  puniihment.  The  delign  of 
fuch  interpofition  is  only  to  make  the  a6t  void  in  faft, 
which  the  law  had  made  void  of  right ;  that  is,  to  undo 
what  has  been  done  already,  and  not  to  make  him 
fuffer  any  harm  in  order  to  prevent  him  from  doing 
the  like  acrain. 

What  has  here  been  fhewn  to  be  the  cafe  in  one  in- 
ftance  is  in  general  the  cafe  of  all  laws,  which  confider 
only  the  damage,  that  a  man  has  done  by  an  injury, 
without  confidering  the  difpofition  of  mind,  that  led 
him  to  do  it.  Thefe  laws  inflict  no  punifliment,  if  he 
is  willing  to  make  reparation  :  and  even  if  he  is  un- 
willing tliough  the  public  force  interpofes   in  fupport 
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of  the  law  ;  yet  the  defign  of  this  interpoQtion  is  only 
to  compel  him  to  do  what  is  juft,  and  not  to  punifli  him 
for  having  done  what  is  unjufb. 

Penal  fa  nations  are  properly  a^ls  of  the  civil  law,  by 
which  it  appoints,  that  he,  who  behaves  otherwife,  than 
fuch  law  direcfts,  Ihall  be  a  lofer,  fhall  be  deprived  of 
feme  right,  which  otherwife  belonged  to  him,  or  fliall 
fufFer  fome  evil,  from  which  he  had  otherwii'e  a  right 
to  be  free.  But  lince  the  rules,  which  the  civil  legifla- 
tor  prelcribes  for  the  general  good,  not  only  oblige  the 
.  .  confciences   of  the  fubje^ls,   but  may   and  do  in  many 

inftances  produce  their  external  effect  without  fuch  ap- 
pointments J  the  confequence  is,  that  penal  fan6lions  are 
not  effential  to  civil  laws. 

If  we  enlarge  the  notion  of  penal  fanclions,  and  in- 
clude in  it  any  interpofition  of  the  public  force  whether 
this  force  interpofes  to  compel  men  to  do  what  is  right, 
or  to  make  them  fuffer  fome  evil  for  havinor  done  what 
is  wrong ;  in  this  fenfe  of  the  words,  which  feems 
however  to  be  an  improper  one,  civil  laws  mufi:  be 
allowed  to  depend  upon  penal  fanctions  for  their  exter- 
nal obligation.  But  ftill  thefe  fandlions  are  not  fo  far 
effential  to  civil  laws,  as  to  make  it  impollible  for  any 
civil  law  to  oblige  without  them  :  becaufe  the  bare 
enabling  and  promulgating  a  law  produces  an  internal 
obligation  •,  though  nothing,  which  can  be  called  a 
penal  fanclion,  fliould  be  added  to  the  law.  Unlefs 
indeed  it  flionkl  be  faid  after  all,  that  the  law  of  na- 
ture itfelf  is  iupported  by  penal  fanc^tions,  and  confc- 
quently  that  all  civil  laws  fince  their  internal  obliga- 
tion is  derived  from  the  law  of  nature,  muft  be  ulti- 
mately fupportedby  the  fame  fandions  with  the  law  of 
nature. 

Proprr  VII.   As  the  purpofes,  for   which  men   unite   them- 

niactcr   of  . 

civil  laws.  Selves   into    civil  focieties,    determine  the    nature   and 
terms  of  the  focial  compact;    fo  the  nature  and  terms 
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of  this  compacl,  which  is  the  foundation  of  civil  legif- 
lative  power,  determine  what  are  the  proper  objects  of 
this  power.  Each  individual  is  led  by  a  view  to  his 
own  fecurity  and  benefit  to  aiTociate  with  the  reft  ;  and 
they,  by  receiving  him  amongft  them,  as  a  member  of 
the  body  politic,  agree  to  aid  him  in  purfuing  this  end. 
But  fince  each  and  all  of  them  have  the  fame  end  in 
view ;  they  cannot  be  fuppofcd  to  receive  him  upon 
any  other  terms,  but  thofe  of  his  confenting  to  join 
with  them  in  maintaining  their  fecurity  and  benefit. 
And  confequently  he,  by  the  a(51:  of  joining  himfelf  to 
them,  muft  be  underftood  to  agree  to  thele  terms.  Thus 
the  particular  intereft  of  each  member  is  taken  under 
the  protection  of  the  whole  :  fo  that  the  whole  obliges 
itfelf  to  adl  for  his  fecurity  and  benefit :  but  at  the  fame 
time  a  common  intereft  of  the  whole  is  formed  ;  and 
each  member  obliges  himfelf  to  a6l  jonitly  with  the 
reft  with  this  common  intereft.  The  claim  of  each  mem- 
ber upon  the  fociety  is  limited  by  the  obligation,  that 
he  lays  himfelf  under  towards-  the  fociety,  and  by  the 
obhoation,  that  the  focietv  is  under  towards  each 
of  the  other  members.  He  can  have  no  claim  upon 
the  fociety  to  a<Sl  for  his  fecurity  and  benefit,  where  it 
interferes  with  the  common  fecurity  and  benefit  of  the 
whole  ;  becaufe  he  is  obliged  to  a«Sb  with  the  fociety 
for  this  common  fecurity  and  benefit :  and  whilft  he 
lays  himfelf  under  this  obhgation,  he  cannot  be  under- 
ftood  to  acquire  any  claim,  which  is  inconfiftent  with 
it.  He  can  likewife  have  no  claim  upon  the  fociety  to 
a^  for  his  fecurity  and  benefit,  where  it  is  inconfiftent 
with  the  fecurity  and  benefit  of  any  of  the  other  mem- 
bers :  becaufe  the  focietv  is  under  the  fame  obligation  in 
refpeft  of  the  others,  that  it  is  under  in  refpc6l  of  him  i 
and  confequently  it  could  not  engage  to  advance  bis 
intereft  at  the  expcRce  of  theirs. 
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Upon  the  whole  therefore,   a  number  of  individuals^ 
by  joining  in  a  focial  compact,   oblige  themfelves  to  a6V 
together,    for   the  purpofes  of  obtaining   the   common 
good  of  all,   and  the  particular  good  of  each  j    as  far  as 
the  particular  good  of  any  one  is  conliftent  with  the 
common  good  of  all,   and  with  the  particular  good  of 
others.     But  where  a  number  of  perfons  bind  themXelves 
to   act  jointly  for  any  purpofes,   the   common  under- 
Aanding  of  fuch  fociety  is  their  guide,  in  refpedt  of  what 
they  are  to  doy  and  what  they  are  to  avoid,  in  order 
to  obtain  thofe  purpofes.     A  civil  fociety  therefore  has 
a  right,   by  its   common  underftanding,   thus  to  guide 
itfelf  and  its  feveral  members.     And  fince  the  legiflative 
power  of  fuch   fociety  confifts  in  this  right,   it  follows, 
that  whatever  is  neceffarv  or  conducive  to  the  common 
good  of  the  fociety,    or  to  the  particular  good  of  the 
feveral  members,  as  far   as  the  particular  good    of  any 
one  is  confiftent  with   the  comm.on  good  of  all,    and: 
with  the  particular  good  of  others,  is  the  proper  obje(n: 
of  legiflative  power.     Now  civil  laws  are  nothing  elfe 
but  fuch  rules,  as  the  legiflative  power  of  a  civil  fociety 
eftabliflies  for  the  direction  of  all  and  of  each  of  its  mem- 
bers.    Whatever  therefore  is  the  proper  object  of  civil  le- 
giflative power,  is  likewife  the  proper  matter  of  civil  laws* 
Matter  of       ^^^^'  From  hence  it  appears,  that  the  matter  of  ci- 
Datural       \'i\  laws  IS  not  coufiued  to  fuch  things,  as  the  law  of 
^rong        nature  has  left  indifferent  by  neither  commanding  nor 

may      be  forbidding  them.     The  law  of  nature  commands  what- 

marter    of  '-^ 

civil  law.  ever  is  neceflary  or  conducive  to  the  fecurity  and  bene- 
fit of  mankind  in  general,  and  forbids  the  contrary.  As 
far  therefore  as  what  is  necefTary  or  conducive  to  the 
fecurity  and  benefit  of  mankind  in  general,  is  neceffary 
or  conducive  likewife  to  the  fecurity  and  benefit  of  that 
particular  part  of  mankind,  which  is  united  into  the  fame 
civil  fociety  ;  and  as  far  as  what  is  inconfiftent  with  the 
'  fecurity  and  benefit  of  mankind  in  general,  is  inconfiftent 
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likewife  with  the  fecurity  and  benefit  of  that  particular 
part  of  mankind,  which  is  thus  united  ;  the  civil  legif- 
lator  is  employed  about  the  proper  objecHis  of  his  legif- 
lative  power,  when  he  commands  the  former  or  forbids 
the  latter.  His  laws  therefore  contain  what  Is  a  proper 
matter  of  civil  law,  when  they  command  fuch  aiStions, 
as  the  law  of  nature  has  commanded,  or  forbid  fucll 
actions,    as  the  law  of  nature  has  forbidden. 

Mankind  are  indeed  obliged  to  do  what  the  law  of 
nature  commands,  and  to  avoid  what  this  law  forbids, 
without  the  aid  of  civil  inftitutions.  But  we  cannot  con- 
clude from  hence,  that  it  is  needlefs,  and  much  lefs, 
that  It  is  improper,  for  civil  laws  to  command  what  is 
naturally  a  duty,  or  to  forbid  what  is  naturally  a  crime. 
For  though  the  members  of  a  civil  fociety  are  obliged 
to  obferve  the  law  of  nature  •,  whether  its  rules  and  pre- 
cepts are  tranfcribed  into  the  civil  law  and  adopted  by 
it  or  not ;  yet,  till  they  are  thus  tranfcribed  and  adopt- 
ed, the  obligation  to  obferve  them  refts  only  upon  the 
confcience. 

It  may  perhaps  be  afked,  whether  the  law  of  nature 
,has  not  an  external,  as  well  as  an  internal  fan^lion  in  a 
ftate  of  nature ;  whether  mankind  have  not  a  natural 
right,  where  any  Injury  has  been  done  by  breaking 
this  law,  to  make  ufe  of  their  private  force  to  obtain 
reparation  and  to  infli£l  punifliment  ?  And  if  fuch  an 
external  fancSlion  takes  place  lu  a  ftate  of  nature,  it  may 
be  farther  afked,  whether  the  law  of  nature  is  not  na- 
turally fupported  in  a  flate  of  civil  fociety  by  the  like 
fandtion,  without  being  made  a  part  of  the  civil  law  of 
the  fociety  ? 

In  anfwer  to  thefe  queflions,  we  may  obferve,  that 
this  external  fan^lion  of  private  force  reaches  in  a  flate 
of  nature  no  further  than  >  the  duties  of  juflice,  and 

1  Sec  B.  I.  C.  XVII.  §  III.  C.  XVIII.  §  IX. 
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that  the  duties  of  imperfect  obligation  are  fupported 
only  by  the  internal  fanctions  of  the  law  of  nature. 
The  law  of  nature  obliges  mankind  to  promote  the 
good  of  one  another :  but  this  obligation,  in  a  (late  of 
nature,  is  of  the  internal  fort :  no  man  has  a  right  to 
compel  others  by  force  to  do  any  thing,  which  is  mat- 
ter of  favour  *,  however  reafonable  it  may  be  in  him  to 
expect  the  favour  from  them,  and  however  wrong  it 
may  be  in  them  not  to  do  it.  Nothing  therefore  in  a 
ftate  of  civil  fociety,  befides  the  focial  compact,  or  fome 
civil  law,  which  is  founded  in  this  compact,  can  bind  the 
feveral  members  of  fuch  a  fociety  to  do  good  either  to 
one  another,  or  even  to  their  country,  fo  as  to  make 
the  doing  good  a  matter  of  ftridl  juftice,  which  may 
be  fupported  by  the  external  fanclion  of  force.  But  the 
obligation  of  the  focial  compa<St  is  only  a  general  one 
to  advance  the  common  good  of  all  or  the  particular 
good  of  each  :  it  is  left  to  the  joint  or  common  under- 
ftanding,  that  is,  to  the  civil  legiflator,  to  determine  in 
what  inftances  and  by  what  means  this  good  is  to  be 
done.  And  confequently  if  civil  laws  are  not  neceflary 
to  enforce  the  law  of  nature  in  refpect  of  any  other 
duties ;  they  are  at  leaft  neceflary  to  enforce  it  in  re- 
fpeft  of  the  duties  of  imperfecSl:  obligation. 

This  however  is  not  the  only  reafon,  why  it  is  ne- 
cefTary  for  civil  laws  to  eilablifh  the  duties  of  the  law 
of  nature.  Not  only  thofe  natural  duties,  which  in  a  ftate 
of  nature  have  no  external  fandlion,  but  thofe  like- 
wife,  which  in  a  ftate  of  nature  are  fupported  by  the  ex- 
ternal fan6lion  of  private  force,  would  in  a  ftate  of  civil 
fociety  have  no  externaj  fan^lion,  without  the  aid  of 
civil  laws.  For  '"  focial  union  reftrains  thofe,  who  are 
members  of  the  fame  civil  fociety,  from  making  ufe  of 
any  private  force  againft  one  another  :  fo  that  no  external 
fantSlion  can  be  left  in  refpecl  of  any  duty  whatfoever, 

m  See  B.  II.  C.  V.  §  II.  VII.  IX. 
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befides  what  comes  from  the  public  force.  But  the 
public  force  is  under  the  guidance  of  the  common  un- 
derftanding ;  it  cannot  acl  of  right  either  in  matters  of 
defence,  or  in  matters  of  reparation,  or  in  matters  of 
punifhment,  any  otherwife  than  as  the  common  under- 
ftanding  directs  it.  No  injury  therefore  can  be  guarded 
againft,  no  reparation  can  be  obtained,  and  no  punifh- 
ment can  be  inflicted,  unlefs  the  injury,  which  is  to  be 
guarded  againft,  or  to  be  made  amends  for,  or  to  be 
puniflied,  is  contrary  to  the  civil  laws  :  becaufe  the  civil 
laws  contain  thofe  diredlions  of  the  public  underftand- 
ing,  which  the  executive  body  is  to  follow  in  uling 
the  public  force. 

If  punifhment  in  a  ftate  of  civil  fociety  can  only  be 
infli(Sl:ed  of  right  by  the  public  force  ;  and  if  the  pub- 
lic can  only  of  right  inflidl  punifliment,  as  the  laws 
dire£l  it ;  the  conclufion  from  hence  will  be,  that  no 
action  can  of  right  be  puniflaed  in  a  ftate  of  civil  fo- 
ciety, unlefs  the  civil  laws  have  forbidden  it.  This 
will  explain  what  we  frequently  hear,  that  fuch  or  fuch 
a£ls  are  very  malicious  and  very  unjuft,  that  they  de- 
ferve  punifliment  as  much  or  more  than  fome  others, 
which  the  law  does  punifh  ;  and  yet  that  thefe  may  be 
done  with  impunity.  Thefe  a£ls,  which  are  faid  to  be 
fo  malicious  or  unjuft,  as  to  deferve  punilhment,  are 
fuch  as  would  be  punifhable  by  private  force,  if  every 
member  of  a  civil  fociety  had  the  fame  liberty  of  adling 
for  himfelf,  that  individuals  had  in  a  ftate  of  nature ; 
or  they  would  be  puni (liable  by  the  public  force  of  the 
fociety,  if  the  public  force  had  no  rule  to  guide  it, 
beftdes  the  law  of  nature.  But  civil  union  has  taken 
from  the  individuals  the  liberty  of  punilhing  by  their 
own  private  force  •,  and  the  public  force  of  a  civil  fo- 
ciety is  under  the  diredlion  of  the  civil  law.  If  there- 
fore the  afts,   how  malicious  or  unjuft  foever  they  may 
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appear  to  be,  are  fuch  as  have  not  been  forbidden  and 
made  punifhable  by  fome  civil  law,  either  written  or 
unwritten ;  they  cannot  of  right  be  punidied,  by  the 
members  of  a  civil  fociety  either  acting  feparately  as 
individuals,   or  acting  jointly  by  the  executive  body. 

It  may  however  be  proper  to   obferve  by  the    way, 
that  this  civil  impunity  does  not  make  fuch  a6ts  inno- 
cent :    the  law  of  nature  has  made  them  crimes,    not- 
withftanding  the  civil  law  may  have   omitted  to   make 
them  {oj    or  to  forbid  them  under  any  penal  fandtion. 
They  they  therefore,  who  are  guilty  of  fuch  acls,  though 
they  may  efcape  human  punifliment,   muft  ftand  con- 
demned by  the  law  of  nature,    and  be  liable  to  the  na- 
tural fanftions,   by  which  the  divine  author  of  this  law 
has  thought  fit  to  eftablifh  it. 
Civil  laws       IX.    Though  civil  laws  may  command  fuch  things, 
ed  to  mat-  35  the  law  of  nature  has  commanded,   or  forbid  fuch 
tersofna-  things,    as  this  law  has  forbidden;    yet  civil  legiflators 

tural  right  °  '  ^  ° 

and  are  not  confined  from  commanding  or  forbidding  any 

^*  thing  elfe.  What  is  naturally  right  or  wrong  is  a 
proper  matter  of  civil  laws  ;  but  it  is  not  the  only 
proper  matter  of  them.  The  focial  compact  gives  the 
fociety  a  right  to  command  what  is  for  the  common 
good  of  the  body  or  for  the  particular  good  of  its  fe- 
veral  members,  and  of  forbidding  the  contrary.  But 
the  law  of  nature  has  left  many  a<Sts  indifferent,  as 
doing  neither  good  nor  harm  to  mankind  in  general, 
which  yet  may  be  beneficial  or  hurtful  to  a  particular 
body  of  men  united  into  a  civil  fociety.  It  is  matter 
of  indifference,  as  to  the  good  or  harm  of  mankind  in 
general,  what  fort  of  cloaths  I  buy  and  wear,  whether 
they  are  fuch,  as  have  been  manufactured  by  thofe, 
who  live  near  me,  and  fpeak  the  fam.e  language,  that  I 
do,  or  by  others,  who  live  at  a  diltance  and  fpeak  a 
different  language.      It  may  indeed  be  moft  for  the 
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benefit  of  my  neighbours,  that  I  fliould  trade  with 
them  and  wear  only  fuch  cloaths,  as  they  deal  in:  but 
it  will  be  of  equal  benefit  to  thofe,  who  live  in  the 
Indies,  that  I  fhould  wear  fuch  cloaths,  as  they  only 
can  furnifh  me  with.  The  law  of  nature  therefore, 
obliging  me  only  to  regard  the  benefit  of  mankind  in 
general,  leaves  it  indifferent  to  me,  whether  I  buy  and 
wear  fuch  cloaths,  as  are  manuEidtured  in  the  Indies, 
or  fuch,  as  are  manufactured  in  the  place  where  I  hap- 
pen to  live.  But  when  they,  who  live  near  me,  are 
united  with  me  into  the  fame  civil  fociety  ;  if  it  ap- 
pears to  the  pubhc  underllanding  to  be  for  the  benefit 
of  fuch  fociety,  that  no  member  of  it  fhould  buy 
or  wear  fuch  clothes,  as  are  manufactured  in  the  Indies  ; 
the  fecial  compa6l  has  given  the  fociety  a  right  to  for- 
bid this,  or  to  make  it  criminal  by  a  civil  law,  and  then 
to  punifh  me  or  any  other  member  of  the  fociety  for 
doing  it.  The  law  of  nature,  as  it  ftood  in  a  flate  of  na- 
ture, has  prefcribed  no  particular  form  for  the  marriage 
contracTt,  and  has  not  enjoined,  that  the  parties  fhould 
make  it  in  any  particular  place.  The  form  therefore 
of  this  contrail  is  indifferent,  provided  it  contains  in 
fubftance  all,  that  is  naturally  eifcntial  to  marriage  ; 
and  the  place,  where  the  parties  are,  when  they  make 
it,  is  likewife  indifferent.  But  if  it  appears  to  the 
common  underffcanding  of  a  civil  fociety  to  be  for 
the  general  good,  that  all  marriages  fliould  be  folemniz- 
cd  under  fome  particular  form,  and  in  fomc  particular 
places ;  the  civil  legiflator  has  a  right  to  prefcribe  by  law^ 
thatall  marriages  fliall  be  folemnized  under  fuch  form,  and 
in  fuch  places,  and  to  punifh  thofe  who  fliall  foiemnize 
any  marriage  otherwife. 

^  Perhaps  it  may  appear  at   firil  fight,  that  whatever 
civil  laws   enjoin  or  forbid   v/ith    a   view   to   obtaining 

good;  or  preventing  harm,  to  the  body  politic  or  to  its 
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feveral  members,  is  only  matter  of  natural  right  or 
wrong.  What  in  a  ftate  of  nature  was  not  matter  of 
natural  right  or  wrong,  may  feem  to  have  been  made 
fo  in  a  ftate  of  civil  fociety  by  means  of  civil  union. 
For  the  compact,  by  which  men  are  united  into  a 
civil  fociety,  may  be  thought  naturally  to  oblige  them 
to  do  whatever  is  neceflary  or  conducive  to  the  gene- 
ral good  of  fuch  fociety,  and  of  its  feveral  members 
and  to  avoid  the  contrary,  whether  the  former  is 
commanded,  and  the  latter  forbidden  by  any  exprefs 
civil  laws  or  not.  But  this  is  not  precifely  true.  The 
fecial  ccmpad^t  obliges  them  in  point  of  juftice  to  do,  not 
whatever  is  for  the  common  intereft  in  their  own  private 
opinion,  but  only  what  they  are  dire<5led  to  do 
for  this  purpofe  by  the  common  underftanding  :  in 
like  manner  it  obliges  them  in  point  of  juftice  to 
avoid,  not  v«7hatever  may  be  hurtful  to  the  common 
intereft  in  their  own  private  opinion,  but  only  what 
they  are  directed  to  avoid  with  this  view  by  the  cpn- 
mon  underftanding.  Till  the  civil  laws  therefore 
which  are  the  dictates  of  the  common  underftanding, 
have  enjoined  or  forbidden  what  in  a  ftate  of  nature 
was  indifi'erent  ;  it  continues  to  be  fo  far  indifferent 
as  to  the  members  of  a  civil  fociety,  that  it  is  no  duty 
of  ftri(ft  juftice  to  do  or  to  avoid  it.  I  would  not  be 
itndcrftood  to  mean,  that  a  man  is  under  no  obliga- 
tion of  any  fort  to  do  what  he  thinks  will  be  for  the 
good  of  his  country,  or  to  avoid  what  he  thinks  will 
be  hurtful  to  it  ;  till  the  civil  laws  have  enjoined  the 
one  or  forbidden  the  other.  I  only  fay,  that  till  then, 
it  is  not  a  duty  of  ftri£l:  juftice  j  or  that  the  focial  com- 
pact does  not  give  the  fociety  a  perfeiSt  right  to  de- 
mand this  of  him :  becaufe  this  compact  does  not 
oblige  him  to  guide  himfelf  in  obtaining  the  purpofes 
of  a  civil  fociety  by  his  own  judgement,  but  by   the 
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common  judgement  of  the  whole.  This  will  appear  to 
be  the  cafe,  if  we  confider  the  difference  between  a 
ftridlly  juft  member  of  a  civil  fociety,  and  a  good 
patriot.  The  former  is  exadlly  pun£lual  in  complying 
with  the  laws  of  his  country  ;  whilft  the  latter,  as  far 
as  he  is  able  to  judge,  avoids  every  thing,  which 
may  be  hurtful  to  the  public,  and  does  every  thing, 
which  may  be  beneficial  to  it,  even  in  thofe  inftances 
where  the  laws  are  filent.  The  focial  compacl  itfslf  is 
fo  far  from  binding  a  man  in  flridl  juflice  to  hold 
this  conduvfl,  that  the  laws,  which  are  founded  in  this 
compact,  will  frequently  oblige  him  to  do  what  in 
his  own  opinion  may  be  hurtful  to  the  fociety,  and 
to  avoid  what  in  his  own  opinion  might  be  beneficial 
to  it.  But  if,  whatever  his  own  opinion  may  be,  the 
civil  laws  are  his  proper  guide,  as  to  what  is  due  to 
the  fociety,  of  which  he  is  a  member,  in  confequencs 
of  the  focial  compafl  ;  it  follov/s,  that  what  was  in- 
different in  a  ftate  of  nature,  will  be  {o  far  indifferent 
inaflateof  civil  fociety,  whilft  it  is  neither  enjoined 
nor  forbidden  by  the  civil  laws,  that  the  members  of 
fuch  fociety  will  be  at  hberty  to  do  it  or  to  omit  it  with- 
out being  chargeable  with  a<Sting  contrary  to  their  focial 
compact. 

X.  The  rights  of  mankind,  as    far   as   they   confifl  j^.  j^^^  ^^ 
in  a  full  liberty  of  doing  certain  actions,  or  of   poffeff-  mankind 
ing  certain  things,   may  be  altered  or  retrained  or  given  chancred 
up  by  their  own  confent.      Every   compact  produces  °y     *^'^" 
this  eftedt;  it  limits    or   reftrains  or  takes   away  fome 
right,    that  is,  fome  inftance  of   liberty,     which    the 
parties  to  it  were  poffoffed  of,   before  they  engaged  in 
fuch  compact.     And  we  have  "  already  had  occafion    to 
{hew,    that  the   focial   compact  in   particular  produces 
this   effect  upon    fuch  rights  of  mankind,  as  arife  out 
of  an  injury  :   it   reftralns  their  liberty   of  defending 

n  See    B.  II,  C.  V. 
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themfelves,  of  obtaining  reparation  for  damages,  and 
of  infxi^^ing  punifliment,  by  the  ufe  of  their  own  pri- 
vate force  under  the  conduct  of  their  own  judgment. 
But  this  is  not  the  only  effecl  of  this  compa<Sl.  As  it 
alters  or  reftains  fome  of  the  rights  of  mankind  imme- 
diately or  direclly,  fo  it  fubje£h  others  of  them  to  be 
altered  or  reftrained  by  the  legillative  power  of  civil  fo- 
ciety :  and  thus  whatever  alterations  or  reftraints  are 
produced  in  them  afterwards  by  civil  laws,  which  are 
ad\s  of  fuch  legillative  power,  arife  from  this  compact 
remotely  or  indhe^Vly. 

They,  who  maintain,   that  they  liberty  of  individuals 
is  univerlally  unalienable,  would  do   well  to  fhew,  hov^^ 
the  obligation  of  civil  laws  is  confiftent   with   this  prin- 
,1^  ciple  ;  how  individuals,  who  in  a  ftate    of  nature    were 

at  full  liberty  in  any  particular  inftance  to  a<St  as  they 
pleafed,  can  be  obliged,  by  the  laws  of  their  country^ 
when  they  are  members  of  a  civil  fociety,  to  adt  in 
this  indance  in  one  particular  manner,  or  not  to  a6t  in 
at  all,  and  yet  have  the  fame  full  liberty  of  a6ling,  as 
they  pleafe,  that  they  had  before,  and  would  ftill  have 
had,  if  they  had  not  by  compa(^  united  themfelves  to 
fuch  fociety.  For  certainly,  if  they  have  given  the  fo- 
eiety  a  power  to  reftrain  their  liberty  of  judging  and  of 
acting  for  themfelves  ;  their  liberty  muft  be  alienated  ;  as 
far  as  the  fociety  has  a  power  to  reftrain  them,  they  muft 
have  given  up  a  part  of  their  liberty. 

This  power  of  civil  fociety  to  alter  or  reftrain  the 
rights  of  mankind,  is  limited  by  its  own  nature.  It 
extends  no  farther  than  the  purpofes  of  the  focial  com- 
pact, by  which  it  was  produced  :  as  the  parties  to  this 
compact  only  bind  themfelves  to  a£t  for  the  common 
good  of  the  whole  fociety  and  of  its  feveral  parts  ;  (o 
the  power,  which  is  produced  by  this  compaiH:,  can,  in 
its  own  nature,  extend  only  to  fuch  reftraints  or  altera- 
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tions  of  any  of  the  rights  of  mankind,  as  in  the    judg*« 
ment    of  the   common  underftanding   are  neceflary  or 
conducive  to  thofe  purpofes.     Civil  iegiflative    power 
therefore  is  not  in  the  ftridt  fenfe  of  the  word  an  abfo- 
iute  power  of  reftraining  or  altering  the  rights  of  the 
fubje^ts  :  it  is  limited  in   its  ov/n  nature   to   its  proper 
obje(5ts,    to  thofe  rights  only,    in  which  the  common 
good  of  the  fociety,  or  of  its  feveral  parts,    require  fome 
reftraint  or  alteration.    So  that  whenever  we  call  the  civil 
Iegiflative  power  either  of  fociety  in  general,    or  of  a 
particular  Iegiflative  body  within  any  fociety,  an  abfo- 
lute  Iegiflative  power  -,    we  can  only  mean,    that  it  has 
no  external  check  upon  it  in  fadt :    for  all  civil  legil^ 
lative  power  is  in  its  own  nature  under  an  internal 
check  of  right :   it  is  a  power  of  reftraining  or  altering 
the  rights  of  the  fubjeds  for  the  purpofes  of  advan* 
ting  or  fecuring  the  general  good,  and  not  of  reftrain- 
ing or  altering  them  for  any  purpofe  whatfoevcr,    and 
much  lefs  for  no  purpofe  at  all.     This  internal  check  may 
poflibly  fail  of  guarding  the  rights  of  individuals  againft 
undue  reftraints  or  alterations  :    becaufe  by  the  confent 
of  fuch  individuals,    when  they  become  members  of  a 
civil  fociety,  they  left  it  to  the  common  underftanding 
of  fuch  fociety  to  determine  what  reftraints  or  altera- 
tions of  their  rights  might  be  necefl^ary  or  conducive  to 
the  general  good  ;    and  the  fociety  may  poflibly  abufc 
this  truft.     The  danger  is  ftill  greater,  if  the  fociety  has 
gone  farther,    and  has  eftablifticd  a  particular  Iegifla- 
tive body  :  for  this  point  is  then  left  to  be  determined 
by  the  underftanding    of  fuch  Iegiflative  body.       To 
prevent  fuch  abufe  it  is  necefl'ary  to  provide   fome  ex- 
ternal checks  upon  the  exercife  of  civil  Iegiflative  power ; 
more  efpecially  where  it  is  not  exercifed  by  the  whole 
colle(51ive  body  of  the  fociety,    but  by  fome  particular 
part  of  it,   which  is  called  its  Iegiflative  body.      For 
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though  it  is  poflible,    that   the  whole  colle6live  body,  if 
it  could  conveniently  meet  together,    might  in  the  laws, 
which  it  makes,   exceed  the  limits  of  legiflative  power, 
and  reftrain  or  alter  the  rights  of  individuals,  where  the 
good  of  the  whole  or  of  its  feveral  parts  required  no 
fuch  reflraint  or  alteration  :  yet  it  is    not  very   likely, 
that  this  would  happen  :  becaufe,  as   each  of  the  mem- 
bers will  be  ready  to  take  care  of  his  own  particular  in- 
tcreft,  it  is  not  likely,    that  any  of  the  rights  of  individ- 
uals fhould  be  altered  or  reftrained  by 'the    a6t  of  all 
or  of  a  majority,     unlefs  the  reftraint  or  alteration  was 
necefTary    or  conducive   to  the  proper  ends   of  a  civil 
fociety.      But   where  the  legiflative  power  is   entrufted, 
with  a    part  of  the  fociety  j  if  this  legiflative  body  has 
no  checks  upon  it,  belides  the  internal  check  of  natural 
right ;     it  might  be   led  by  motives  of  private  intereft, 
or  by  caprice,    or  by  partial  regard,    to  alter  or  reftrain 
the  rights  of  fome  or  of  all  the  fubje(5ls,    w^ithout  any 
view  to  the  general  benefit.     It  is  the  bufmefs  of  the  po- 
litician, in  order  to  guard  againft  any  fuch  excefs  in  the 
exercife  of  legiflative  power,   to  contrive  fome  external 
checks  upon  the  legiilative  body.      I  call  them  external 
checks   tQ    diftinguifh  them  from    the    internal   check 
arifing  from  a  fenle  of  what   is  right ;    though  perhaps 
fome,  which  are  made  ufe   of  for  this  purpofe,    as  they 
ar.'fe  from  the   nature   of    the   legiflative  body,    might 
themfelves  be  called  internal  ones.    When  the  legiflative 
body  confifts  of  two,    three,  or    more  conftituent  parts, 
fo  that  no  law   can  be  made  without  the  joint  a6l:  of  all 
thefe  parts  •,     they  may  be  a  check   upon    one  another. 
And  this  will  be  more  likely  to  be  the  cafe  *,  if  they  are 
fo  different  from  one  another,  that  what  might  be  for  the 
private  intereft  of  one  of  thsm,  would   not  be  for  the 
private  intereft  of  another  of  them;  though  what  is  for 
the  common  benefit  of  the  whole  fociety  will  in  fome 
refpect  or  other  be  for  the  particular  benefit  of  them  all. 
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This  check  will  be  the  more  effedtual ;  if  one  or  more 
of  thefe  conftituent  parts  of  the  legiflative  body  con- 
iifts  of  a  number  of  perfons,  each  of  which  in  his  pri- 
vate capacity  is  fubjecl  in  all  refpects  to  the  fame  laws 
with  the  reft  of  the  people.  For  each  member  of  fuch 
conftituent  part  of  the  legiflative  body  will  be  the 
more  careful  about  unduly  altering  or  reftraining  the 
rights  of  the  other  members  of  the  fociety ;  fince  in 
whatever  manner,  or  in  whatever  degree,  the  rights  of 
others  are  altered  or  reftrained,  his  own  rights  will 
likewife  be  altered  or  reftrained  in  the  fame  manner 
and  in  the  fame  degree.  If  one  of  thefe  conftituent 
parts  of  the  legiflative  body  confifts  of  temporary  re- 
prefentatives  of  the  people,  that  is,  of  perfons,  who  are 
chofen  by  the  bulk  of  the  fociety,  and  return  again 
after  a  certain  time  to  their  private  ftation  and  to  a 
level  with  the  reft  of  the  fubje6ls,  unlefs  the  fociety 
will  chufe  them  into  the  fame  office  and  truft  again ; 
this  will  be  a  farther  check  upon  the  legiflative  body, 
and  will  help  to  reftrain  it  from  any  undue  excefs  in  the 
exercife  of  legiflative  power :  becaufe  the  bulk  of  the 
fociety  will  have  frequent  opportunities  of  providing 
for  its  ov/n  intereft,  by  difplacing  thofe,  who  have  been 
concerned  in  any  fuch  excefs,  and  returning  fuch  a 
body  of  reprefentatives,  as  may  take  care,  that  the 
rights  of  individ«als  fhall  be  no  otherwife  altered  or  re- 
ftrained, than  the  ends  of  civil  fociety  require.  Such 
checks  as  thefe,  which  the  conftitution  of  the  civil  go- 
vernment  in  any  nation  has  provided,  for  preventing 
any  undue  exercife  of  legiflative  power,  are  called  con- 
ftitutional  checks.  Perhaps  many  others  belides  thefe 
might  poflibly  be  contrived ;  but  it  is  not  our  bufl- 
nefs  here  to  enquire,  either  what  others  might  be  con- 
trived, or  how  any  checks  of  this  fort  operate  to  pro- 
duce the  end,  which  is  propofed  by  them.  This  is  the 
province  of  politics  and  not  of  natural  law. 
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As  the  nature  and  ends  of  civil  legiflativc  power 
limit  it  in  feme  inftances,  fo  the  nature  of  the  rights  of 
mankind  limit  it  in  others.  Some  of  the  rights  of  man- 
kind imply  a  duty,  which  is  required  of  them  by  the 
law  of  nature  or  the  law  of  God.  Every  man  has  an 
unalienable  right  to  do  what  thefe  laws  command,  and 
to  avoid  what  thefe  laws  forbid* 

°  But  even  fuch  rights,  as  imply  a  duty,  conlift  in  a 
liberty,  though  not  in  a  full  liberty  of  acting.  "We  are 
naturally  at  liberty  to  do  what  the  law  of  nature  or  of 
God  commands ;  not  becaufe  we  are  at  liberty  to  do  the 
contrary;  but  becaufe  we  are  naturally  free  from  all 
external  force,  that  might  compel  us  to  do  the  con- 
trary. Thus  likewife  we  are  naturally  at  liberty  to 
avoid  what  the  law  of  nature  or  of  God  forbids,  not 
becaufe  we  are  at  liberty  to  do  otherwife^  but  becaufe 
nature  has  not  fubje^led  us  to  any  external  force,  that 
might  compel  us  to  do  otherwife.  The  law  of  nature 
or  of  God  has  left  fome  things  indifferent,  by  neither 
commanding  nor  forbidding  them :  in  fuch  inftances 
as  thefe,  our  right  of  a«Sling  confifts  in  a  full  liberty  of 
doing  them  or  of  not  doing  them,  juft  as  we  pleafe. 
The  fame  laws  have  made  fome  things  duties  and 
others  crimes ;  in  thefe  inftances  we  have  not  a  full 
liberty,  but  are  obliged  to  do  the  one,  and  not  to  do 
the  other :  fo  that  here  our  rights  con-lift  in  a  liberty 
on  one  fide  only,  that  is,  in  a  liberty  of  obeying  thofe 
laws,  or  in  a  freedom  from  all  external  force,  that 
might  compel  us  to  difobey  them. 

Now  though  our  i"  rights  are  alienable,  or  may  be 
parted  with  by  our  own  confent,  where  they  are  abfo- 
iute,  or  confift  in  a  full  liberty  of  a£ling,  as  we  pleafe 
yet  they  are  unalienable,  where  they  conlift  in  a  liber- 
ty, which  is  not  full  and  abfolute,  in  a  liberty  of  ail- 
ing only  one  way,  or  in  a  freedom  from  being  liable  to 

°  B.  I.  C.  n.  §  III.  P  J3. 1.  C.  11.  IH.  IX. 
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be  compelled  to  z£t  otherwife.     The  general  rule  con- 
cerning alienble  and  unalienable  rights    is,   that  thofe 
are   alienable,   which    are  not    reftrained  or  limited  by 
any  law  •,   but  that  thofe,  which  are  fo  reftrained  and  li- 
mited, are  unalienable.     Where  the  laws  of  nature  and 
of  God  have  left  an  aiSlion  indifferent,   by  neither  com- 
manding nor  forbidding  it ;  our  right  to    do    or   not  to 
do  that  action    is  full  and  abfolute  ;  it  is  not  reftrained 
or  limited  either  by  the  law  of   nature  or  by  the  law  of 
God  j  and  confequently  we  may,  confiftentiy  with  thefe 
laws  alienate   this  right ;  that  is,  we  may  by  our  own 
confent  give  others   a  power  to  direct  us  to    a6l  either 
this  way  or  that  for  fome  reafonable  purpole.  But  where 
the  law  of  nature  or  the  law  of  God  has  commanded  an 
a^ion  and  made  it  a  duty,  or  has  forbidden  an  a£i:ion 
and  made  it  a  crime,  in  refpe£l  of  fuch  actions,  our  right 
or  liberty  of  acting,  as  we  pleafe,  is    not  full  and  abfo- 
lute *,  it  is  reftrained  and  limited  by  the  fame  law,  which 
has  commanded  or  forbidden  the  action  ;  fo  that  it  coniift 
only  in  a  freedom  from   being  compelled  to  diibbey 
the  law.    We  cannot  therefore  confiftentiy  with  the  law 
alienate  fuch   rights ;    that  is,  we  cannot  part  with  our 
liberty,   any  farther  than  we  have  it  :  we   may  by  our 
own  confent   give  others  a  power   to  enforce  the  obli- 
gations of  the  law  of  nature  or  of   God  -,  but  thefe  laws, 
as  they  oblige  us  to  adl  iu  one    particular  manner,  have 
not  left  us   at  liberty  to  oblige    ourfelves  by  our  own 
confent  to   a6l    otherwife,    or  to    give   others  by  fuch 
confent  a  power  of  compelling  us  to  atSt  otherwife.     But 
if    mankind   cannot    by  confent  or   by  compa(^  give 
others  a  power  of  binding  them  to  do  what  the  law  of 
nature  or  of  God  has    commanded,  or  to  negledt  what 
either  of  thefe  laws  has  forbidden  ;  the  legiflative  pov/er 
of  civil  fociety,  which  is    derived  from  confent  or  com- 
pact, cannot  imply  a  power  of  binding  the    members  of 
fuch  fociety  to  adl  contrary  to  thefe  laws. 
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If  I  had  not  thought  it  neceflary  to  apply  here  what 
has  been    already   faid,    concerning  the  nature   of  the 
rights  of  mankind,    and  concerning  the   diftinclion  of 
them  into  fuch  as  are  alienable,  and  fuch  as  are  unliena- 
h\&4  we  might  have  come  to  this  concluiion  more  read- 
ily.    No  man  can  oblige  himfelf  by  his  own  confent 
to  a£l  one  way,  when  he  is  already  obliged    to    a£l  the 
contrary  way.     But  every   man  is  originally  obliged  to 
do  what  the  laws  of  nature  or  of  God  command,  and 
to  avoid  what  thefe  laws  forbid  :  fo  that  notwithftand- 
ing  individuals  may  bind  themfelves   by  their  own  con- 
fent to  do  or  to    avoid  what  God   by  his  natural  or  his 
revealed   law   has  neither   com.manded  nor  forbidden ; 
they  cannot  fo  bind  thenifelves  to    do  what  he  has  for- 
bidden, or  to  negle(St  what  he  has  commanded.      And 
iince   the  fecial  compact   itfelf,    and  civil   laws,  which 
derive  their  authority  from  this  compact,  are  obligations 
arifmg  from  confent,  either  immediately  and  directly,  or 
remotely  and  indirectly  ;  the  confequence  is,  that  no  man 
can  be  obliged,  either  by  civil  union  or  by  civil  laws,  to 
aft  contrary  to  the  natural  or  to  the  revealed    law    of 

God. 

In  applying  this  general  principle  to  particular  infianGes, 
we  are  apt,  for  want  of  attention,  to  make  two  miftakes. 
The  firft  of  thefe  miftakes  is,  that  fince  civil  laws  can- 
not oblige  us  to  do  what  is  contrary  to  the  law  of  na-' 
ture,  or  cannot  fo  change  the  law  of  nature,  as  to  make 
any  aftion  lawful,  which  this  law  has  forbidden,  we  are 
apt  to  conclude,  that  whatever  a<flion  is  contrary  to  the 
law  of  nature,  whilft  the  civil  law  is  fdent  about  it,  muft 
neceflarily  continue  to  be  contrary  to  the  law  of  nature,^ 
notwithftanding  any  appointment  of  the  civil  law  in 
relation  to  it.  But  upon  a  clofer  enquiry  into  this  mat- 
ter, we  fliall  find,  that  the  appointment  of  civil  law, 
nay  that  even  the  aft  of  an  individual,  can  make  it  na- 
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turally  lawful  to  do  or  to  omit  what  without  fuch  ap- 
pointment of  the  civil  law  or  fuch  a£l  of  the  individ- 
ual could  not  have  been  lawfully  done  or  omitted. 

The  law  of  nature,  in  a  ftate  of  equality,  forbids; 
me  to  force  a  man  to  work  or  labour  for  my  benefit, 
who  has  not  bound  himfelf  to  me  by  his  own  confent 
for  this  purpofe.  But  after  he  has  fo  bound  himfelf, 
fuch  force  is  no  longer  contrary  to  the  law  of  nature : 
not  becaufe  the  law  of  nature  is  changed  by  his  con- 
fent ;  but  becaufe  his  circumftances  and  mine  are 
changed  by  it.  The  law  of  nature  ftill  continues  to 
forbid  me  to  force  any  man  to  work  or  labour  for  my 
benefit,  who  has  not  bound  himfelf  to  me,  by  his  own 
confent,  thus  to  work  or  labour  ;  but  after  he  has  fo 
bound  himfelf,  this  particular  precept  of  the  law  of 
nature  is  no  longer  the  meafure  of  what  is  juft  and 
unjuft  between  him  and  me.  As  long  as  his  right  to 
his  liberty  continues,  my  natural  obligation  not  to  force 
him  to  do  what  he  has  no  mind  to  do  continues  too : 
but  when  he  has  parted  with  this  right  by  voluntarily 
making  himfelf  my  fervant  •,  the  natural  obligation  on 
my  part  ceafes,  and  in  confequence  of  his  confenting 
to  be  my  fervant,  I  have  acquired  a  right  to  force 
him  to  work  for  me,  whether  he  is  afterwards  willing 
to  work  or  not.  It  is  contrary  to  the  law  of  nature 
to  take  a  man's  goods  from  him  ;  but  after  he  has  fold 
them  to  me,  if  he  refufes  to  deliver  them  upon  my 
paying  him  the  purchafe  money.  The  law  of  nature 
does  not  forbid  me  to  take  them  from  him  ;  not  be- 
caufe the  law  of  nature  is  changed  ;  for  what  was  for- 
bidden by  it  before,  is  forbidden  by  it  ftill ;  but  becaufe 
thofe  goods,  which  were  his  own  once,  have  ceafed  to 
be  his  own  now  :  and  thus  the  precept  of  the  law  of  na- 
ture, which  was,  in  refpe^  of  thefe  goods,  the  meafure 
of  right  and  wrong  between  him  and  me,   ceafes  to  be 
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the  nieafure  in  confequence  of  his  have  given  up 
his  property  in  the  goods  by  his  own  confent.  When 
I  owe  money  to  a  man,  the  law  of  nature  commands 
me  to  pay  it :  but  my  creditor  without  changing  the 
law  of  nature  can  fet  afidc  the  obligation  of  this  com- 
mand as  to  himfelf,  by  releallng  the  debt  without 
payment :  for  though  the  law  of  nature  ftill  commands 
me  to  pay  what  I  owe ;  it  ceafes  to  command  me  to 
pay  any  thing  to  him,  becaufe  by  his  releafe  I  ceafe  to 
owe  him  any  thing.  In  general  v/e  may  fay,  that  no 
obligation  of  the  law  of  nature  can  be  fet  adde  by  the 
a(ft  of  the  party  himfelf,  who  is  under  fuch  obligation  : 
but  where  the  obligation  correfponds  to  fome  alienable 
right  of  others,  they  by  relinquifhing  their  right  can 
releafe  him  from  the  obligation.  Neither  do  they  by 
their  aft  change  the  law  of  nature,  when  they  fet  his 
obligation  afide :  they  only  change  his  circumftances 
and  their  own  -,  and  then  the  particular  precept  of  the 
law  of  nature,  which  before  was  the  meafure  of  right  and 
wrong  between  him  and  them,  ceafes  to  be  fo  upon 
this  change  of  circumftances. 

From  hence  it  will  appear  in  what  manner  the  civil 
law  produces  its  efft£t  -,  when  fuch  a£ts  as  were  con- 
trary to  the  law  of  nature  before  any  appointment  of 
civil  law  concerning  them,  become  confident  with  it  in 
confequence  of  fuch  appointment.  No  perfon  by  his 
own  confent,  either  in  the  fecial  compact  or  otherwife, 
could  give  the  fociety,  or  the  legiflative  body  of  the  fo- 
ciety,  a  power  to  difpenfe  with  his  doing  what  the  law 
of  nature  has  obliged  him  to  do,  or  to  authorize  his 
doing  what  the  law  of  nature  has  obliged  him  not  to 
do.  But  where  his  obligations  correfpond  to  fuch 
alienable  rights  of  others,  as  are  fubje61:ed  by  the  focial 
compact  to  the  jurifdidtion  of  the  civil  legiflative 
power ;  the  fociety  has  a  power  to  reflrain  or  to  take 
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^way  their  rights,     and    by  this  means  his  obligation 
ceafes.     It  is  contrary  to  the  law  of  nature  to  take  a 
perfon's   goods  from  him  :    but  if  the  civil  law  has  re- 
quired the  fubjecls  to  pay.fome  tax  for  the  fupport  of 
the  Ibciety ;  the  officers,    who  are  employed  to  collect 
this  tax,    if  the  civil   law  has   authorized  them,  may, 
confiftently  with  the  law  of  nature,  take  from  any  fub- 
jecl,    who  refufes  to  pay  his  fhare,  fuch  goods  as  will 
fell  for  as   much  money  as  he  ought  to  pay :    not  be- 
caufe  the  civil  law  can  authorize  them  to  take  another 
man*s  property  from  him ;    but   becaufe    the    goods, 
which  otherwife  would  have  been  his  property,    ceafe 
to  be   fo  by  the  appointment  of  the  law.     He  has  a 
right  to  his  goods  indeed,    and  whilft  this  right  fub- 
iifts,  it  would  be  contrary  to  the  law  of  nature  to  take 
them  from   him.     But  the  law  of  nature  doss  not  for- 
bid him  to  part  with  this  right :    and  as  far  as  it  is 
neceflary  for  him  to  contribute,    with  the  other  mem- 
bers of  the  fociety,  to  the  fupport  of  the  public,  he  has 
parted  with  this  right,    or  however  has  fubjedled  it  to 
the  jurifdiclion  of  the   public,    by  making  himfelf  a 
party  in  the  focial  compact. 

Since  the  civil  law,  when  It  thus  releafes  a  perfon 
from  any  of  the  duties  of  the  law  of  nature,  which 
he  owes  to  other  men,  operates  by  an  indirefl  adl:,  that 
takes  away  fuch  of  their  rights,  as  correfpond  to  thefe 
duties ;  we  may  obferve  by  the  way,  that  it  cannot 
releafe  him  in  the  fame  manner  from  any  of  the  duties, 
which  he  owes  by  the  law  of  nature  either  to  himfelf 
or  to  God  :  becaufe  in  thefe  duties  there  are  no  cor- 
refponding  rights,  which  are  fubjedt  to  the  jurifdidion 
of  civil  fociety. 

When  we  find  it  laid  down  as  a  general  principle, 
that  civil  authority  cannot  eftabllfli  any  thing,   which 
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is  contrary  to  the  laws  of  nature  or  of  God  ;  we  are 
ape  to  fall  into  a  fecond  miftake,  in  applying  this  prin- 
ciple.    We  are  apt  to  imagine,    where  the  laws  of  na- 
ture or  of  God  relate  to  perfons,  who  are  in  particular 
circumflianccs,  that  it  is  not  only  impoffible  for  any  civil 
jurifdiclion    to    difpenfe   with  their    obligation,     when 
they  are  in  thefe  circumftances,   but  that  it  is  likewife 
impoffible  for   any  civil  jurifdi6lion  to  make   their  ob- 
ligation void  by  preventing  them  from  bringing   them- 
felves  Into  thefe  circumftances  :  we  are  apt  to  imagine, 
that,  where  a  duty  of  the  law  of  nature  or  of   God 
takes    place   upon    the    performance   of   fome   certain 
aft,  this  adl   itfelf  is  not  under  the  jurifdidion  of  ci- 
vil fociety,    and  cannot  be  made  void  by  the  civil  le- 
giflator. 

The  moft  ramarkable  inftances  of  this  fort  are  the 
obligations  ariiing  from  promifes,  contrails,  or  oaths, 
and  the  obligations  arifmg  from  marriage.  Thefe  are 
points  of  fome  difficulty,  and  with  the  readers  leave  we 
will  examine  them  particularly. 

Effect  of  XI.  ■■  No  aft  of  the  civil  law  can  excufe  a  man 
on*  pro-  from  preforming  a  promife,  or  a  contracSt,  or  an  oatli, 
mifes  con-  by  which  he  is  bound :  becaufe  where  the  obligation 
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oaths.  ariiing  from  any  of  thefe  acts  fubnfts,  the  law  of  God, 
either  as  it  is  collected  from  natural  reafon,  or  as  it  is 
declared  in  his  revealed  word,  requires  performance. 
But  the  true  ftate  of  the  queftion,  concerning  the  effe£l 
of  civil  laws  in  relation  to  thefe  a<Sls,  is,  not  whether  the 
civil  power  can  excufe  performance,  where  there  is  an 
obligation  upon  a  man  arifing  from  any  of  them  ;  but 
whether  the  civil  power  cannot  hinder  the  obligation 
from  taking  place.  Though  a  man,  when  he  is  in  fuch 
circumftances  as  to  be  bound  by  his  promife,  contradt, 
or  oath,   cannot  be  excufed  from  performance  by  the 
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civil  law ;  yet  it  is   no  confequence,  that    the  civil  law 
cannot  hinder  him  from  being  in  thofe  circiimftances. 

Now  the  civil  law  can  hinder  or  make  void  the  obhea- 
tion  of  a  promife,  contract,  or  oath  two  ways  ;  either  by 
fuchana6l,  as  affects  the  promifer,  contracler,  or  juror 
immediately  ;  or  by  fuch  an  a£l,  as  immediately  afie^s 
thofe,  to  whom  the  promife,  contract,  or  oath,  relates, 
and  in  the  mean  time  aiFecls  him  only  remotely.  And  far- 
ther where  the  a£l  of  the  civil  law  affecSts  him  immediate- 
ly, it  may  be  either  antecedent  or  fubfequent  to  the  pro- 
mife, contract,  or  oath. 

When   the    civil  laws  have    antecedently  forbidden 
the  members  of  any   fociety   to    promife,  or  agree,    or 
fwear,  that  they  will  do  this    or   that,    which   the  law 
exprefTes  ;    no  promife,  or  contra<5l,  or  oath,    which  is 
contrary  to  fuch  laws,  can  be  binding  upon  them.   Not- 
withftanding,  where  they  are   under   an  obligation  by 
any  of   thefe  a£ls,   the  law  of  nature  and  of  God  re- 
quires performance  j  yet  this  law  requires  no  perfor- 
mance of  what   is  contained  in  fuch  promifes,  or  con- 
trails, or  oaths,  as  the  civil  laws  have  forbidden  ;    be- 
caufe  the  members  of  the  fociety  are  in  thefe   inftances 
incapable  of  obliging    themfelves.     They,  who   are  un- 
der the  authority  of  another,  have  no  Liberty  or    moral 
power  of  binding   themfelves   to   do   what    this   other 
forbids,  or  to  neglect  what  he  commands.     As  far  there- 
fore as  the  jurifdiclion  or  authority  of  the  civil  legiflator 
extends  ;   the  fubjects   are  incapable  of  obliging   them- 
felves in  oppofition  to  his  laws.     They  have  indeed  the 
natural  power  of  repeating  the  words  of  fuch  promifes,  or 
contrails,  or  oaths,  as  his  laws  have  forbidden.      And 
cuftom  may  lead  us,  or  the  want  of  another  name  may 
force  us,  to  call  the  mere  repeating  of  thefe  words  a  pro- 
mife or  a  contrail  or  an  oath.  But  they,  from  whom  the 
civil  laws  have  taken  the  liberty  or  moral  power  of  acting 
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for  themfelves,  do  nothing  by  repeating  them :  the  words 
alone  without  fuch  liberty  or  moral  power  produce  no 
obligation. 

This  principle,   upon    which    the    civil    laws  make 
void  fuch  promifes,  or  contracts,  or  oaths,  as  they  have 
antecedently  forbidden,  may  be  placed  in  another  light. 
An  antecedent  obligation  will   make  void   any  fubfe- 
qent  obligation,    which  is  contrary  to  it.     But  the  civil 
law,  which  forbids  the  promife,  or  contra£V,  or  oath,  and 
confequcntly  the  obligation  of  this   law,   is  here  fuppo- 
fed  to  be  antecedent  to  the  promife,  or  contract,  or  oath 
itfelf.     The  obligation  therefore  of  the  civil  law  will 
make  void  the  obligation   of  any  of   thefe  fubfequent 
adls.     You   may  perhaps  reply,   that  the  obligation  of 
performing  our  promifes,  or  contra«51:s,  or  oaths,  arifes 
from  the  law  of  nature  and  of  God,  and  that  this  law 
is  antecedent  to    all  civil  authority  whatfoever.      But 
this  fuggeftion,   though  it  is  true,    is  nothing  to  the 
purpofe.     For  though  the   general  obligation   of  per- 
forming our  promifes,  or  contra^s  or  oaths,   is  antece- 
dent to  all  civil  authority  ;     it  will   be  no  confequence, 
that  the  obligation  of  this  particular  promife,  or  con- 
tradt,    or  oath,  which  the  civil  laws  have  forbidden,  is 
likewife  antecedent  to  all   civil  authority :    unlefs  you 
can  fliew,    that  the  law  of  nature  or  of  God  has  re- 
quired you  to  make  this  promife,  or  to  engage   in  this 
contract,  or  to  take  this  oath  in  particular.     If  you  can 
find  any  covenant,  which  the  law  of  God  requires  you 
to  engage  in,    fuch  fur  inftance  as  you   will  probably 
underftand  the  covenant  of  baptifm  to  be  •,  I  v^ill  allow, 
that   no  human  authority  can  make    void  the  obliga- 
tion,   that  arifes   from  fuch  a  covenant   by  forbidding 
it.     But  where  the  law  of  nature  or  of  God,   whilft  it 
requires  you  in  general  to  fulfil  your  promifes,  contracHis, 
or  oaths,    has   left  you  at  liberty,    as   to   any    parti* 
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cular  promife,  contraft,  or  oath,  whether  you  will  engage 
in  it  or  not  -,  there  the  civil  laws  can  take  this  liberty 
from  you ;  if  it  appears  to  be  inconliftent  with  the 
common  good  of  the  fociety :  and  then  the  obligation 
of  the  civil  laws,  being  antecedent  to  your  engaging 
in  fuch  promife,  contra6l,  or  oath,  will  make  it  void, 
if  you  fliould  engage  in  it.  For  by  the  fuppofition  of 
your  being  at  Uberty,  by  the  law  of  nature  or  of  God, 
to  engage  or  not  engage  in  this  particular  promife, 
contract,  or  oath,  this  law  had  laid  you  under  no  ob- 
ligation to  engage  in  it,  and  confequently  had  laid  you 
under  no  obligation  to  keep  it,  antecedently  to  any  ap- 
pointment of  civil  laws  concerning  it. 

There  is  rather  more  difficulty  in  underftanding, 
how  the  a<St  of  the  civil  legiflator  can  fet  the  obligation 
of  promifes,  contrails,  or  oaths,  afide  by  a  fubfequent 
a£l  j  that  is,  by  forbidding  performance,  after  we  have 
engaged  in  them  ;  where  no  antecedent  law  has  for- 
bidden us  to  engage.  ^  Grotius,  in  explaining  this  mat- 
ter, lays  it  down  as  a  general  principle,  that  wherever 
an  inferior  enters  into  any  obligation,  fuch  obligation 
muft  be  a  conditional  one  :  an  inferior,  he  fays,  has  no 
power  to  bind  himfelf  without  the  confent  of  his  fupe- 
rior :  and  upon  this  account  every  obligation  of  an 
inferior,  if  it  does  not  exprefs  fo  much,  muft  be  un- 
derftood  to  imply,  that  he  confents  to  be  obliged,  pro- 
vided his  fuperior  agrees  to  the  obligation.  But  if  our 
author,  by  making  this  a  neceflary  condition  in  the 
promife,  contract,  or  oath  of  an  inferiour,  means,  that 
no  inferiour  can  be  obliged  by  any  fuch  a6l,  unlefs  his 
fuperior  allows  the  obligation,  either  exprefsiy  by  con- 
firming it,  or  tacitly  by  not  contradicting  it-;  this  principle 
is  not  univerfally  true.  This  indeed  is  the  Htuation 
of  a  Have  :  all  his  actions  are  fubject  to  the  autho- 
rity of  his  mafter  :    no  a£t  therefore,    which  he  does, 
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can  be  valid  without  the  concurrence  of  his  mafter.     It 
is  likevvlfe  the  fituation  of  children,    who  have   not  yet 
arrived  at  the  ufe  of  their  reafon  :    all  their  a£tions, 
during  this  natural  minority,  are  fubjedl  to  the  abfolute 
control  of  their  parents  :  they  are  therefore  naturally  in- 
capable of  binding   themfelves  ;     unlefs   their  parents 
agree  to  the  'obligation  either  exprefsly  or  tacitly.     But 
where  the  fuperiority  is  in  its  own  nature  a  limited  one, 
and  extends  only  to  fome  actions  of  their  inferiour  ^  no 
concurrence  of  the  fuperiour,   either  exprefs  or  tacit,  is 
neceflary  to  make  fuch  ^a^ts  of  the  inferiour  valid,    as 
are  not  fubjedt  to  his  jurifdi^lion.     The   mofaic  law  in- 
deed gave  the  hufband  a  power  to  make  void   any  vow 
of  the  wife ;    or  rather  it  placed  the  wife  in  fuch  a  ftate 
of  fubje^lion,   that  no  vow   of  her's  could  be  binding, 
if  the  hufband   declared,    that  he  difallowed  it.     But 
without  fuch  a   pofitive   law,   as  this,    many  a6ls  of  a 
wife  are    naturally    free  from  the  jurifdidtion   of  her 
hufband  •,  fo  that  flie  is  capable  of  binding  herfelf  with- 
out  his   concurrence.     Now    civil  fubjedlion    is    in    its 
own  nature  a  limited   one  :    the  members  of  a  civil  fo- 
ciety  are  fubjcct  to  the  legiflative  power  of  it :    but  the 
purpofes  of  the   focial  compa£l,    from  which  this  fub- 
jeflion  arifes,    determine    it  to    extend    only   to    fuch 
things,  as  are  necefTary  or  conducive  to  the   common 
fecurity  or  benefit  of  the  whole  or  of  its  feveral  parts. 
In  all  things,  which  have  no  relation  to  thefe  purpofes, 
the  members  of  a  civil  fociety  are  free  to  a(fl  for  them- 
felves, and  confequently  have   a  moral  power  of  bind- 
ing  themfelves,    without  the  concurrence  of  the  civil 
legiflator.     If  therefore  the  promife,  contract,  or  oath  is 
not  contrary  to  fome  obligation  of  the  focial  compact, 
there  is  no  reafon  for  fuppofing,  either  that  any  con- 
currence of  the  civil  legiflator  is  necefTary  to  make  the 
act  binding,    or  that   any   want  of  fuch  concurrence 
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would   make   It   void.      The   civil   legiflator  however, 
though  he  cannot  make  the  adl  void  by  a  mere   decla- 
ration of  his   not     confenting   to  it,    may  produce  this 
efFedl   by    forbidding     performance.       When    we    are 
under   any    antecedent   obligation,    we    have  no   moral 
power  of  binding  ourfelves  to  do   what   is  contrary  to 
this  obligation.      The    law     forbidding   performance   is 
here  indeed  fuppofed  to  follow  the  acl,    which  it  inva- 
lidates.    But  every  member  of  a  civil  fociety  is  obliged 
by  the  focial   compacSl   to   obey  all  the  laws   of  it,   at 
what  time  foever  thofe  laws  are  made.  And  confequent- 
ly,  as  we  are  members  of  a  civil  fociety,  all  our  a6ls  mufl; 
be  done,  though  not  under  a  condition  of  their  being 
binding,  if  the  civil  legiflator  confents  to  them,  yet  under 
a  condition  of  their  being  binding,  if  he  does  not  for- 
bid them  ;  becaufe  we  have  no  moral  power,  or  are  not 
at  hberty,  to  bind  ourfelves  otherwife. 

The  reafons,  upon  which  this  principle  is  founded, 
will   appear  more  plainly   from  obferving  what   would 
be  the  confequence  of  fuppofing  the  contrary.     If  the 
civil  legiflator   could  not   make    void   a   promife,    con- 
tract, or  oath,    by  means   of  a   law,    which   is    fubfe- 
quent  to  any  of  thefe  adts  ;  the  fubjeCls,  or  members  of 
a  civil  fociety,  would  be  able  to  exempt  themfelves  from 
the  obligation  of  all  laws   whatfoever,    befides    thofe, 
which  are  now  in  being.     They  might  any  of  them  bind 
themfelves  to  one  another,  by  promife,  or  contrail,  or 
oath,  never  to  obey  any  future  law,  which  made  any 
alteration  in  the  prefent  ftate  of  things.     Or  if  they 
knew  beforehand  what  particular  law  was  likely  to  be 
made,  they  might  thus  bind  themfelves  to  one  another 
not  to  obey  this  particular  law.     Or  in  fhort  wherever 
they  had  a  private  benefit  in  view,  however  inconfiftent 
fuch  benefit  might  be  with  the  good  of  the  pubHc,  yet 
if  it  was  not  forbidden  by  any  law  now  in  being,  they 
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might  in  the  fame  manner,  bind  themfelves  to  one 
another  never  to  give  up  this  benefit,  or  never  to  obey 
any  law,  which  fliould  reftrain  them  in  their  purfuit  of 
it.  And  then  upon  fuppolltion,  that  the  civil  ligiflator 
cannot  make  void  thefe  a£ts  by  any  fubfequent  law, 
the  fubje^ts,  who  had  entered  into  fuch  engagements, 
would  be  difcharged  from  the  obligation  of  obeying  all 
laws,  which  are  contrary  to  thefe  engagements  :  becaufe 
fuch  laws  can  bind  them  no  otherwife,  than  by  over-ruling 
the  obligation  of  their  promife,  contract,  or  oath. 
If  therefore  you  can  find  any  reafons  to  fatisfy  yourfelf, 
that  thefe  laws  would  be  binding  upon  them ;  the 
fame  reafons  will  ferve  to  fliew  you  in  general,  that 
civil  laws  can  over-rule  the  obligation  of  promifes, 
eontra6ts,  or  oaths,  as  well  by  a  fubfequent,  as  by  an 
antecedent  a6li  The  reafon,  upon  which  you  would 
probably  fatisfy  yourfelf  in  this  cafe,  is,  that  every 
member  of  a  civil  fociety  has  iubjected  himfelf  by  the 
focial  compact  to  the  legiflative  power  of  fuch  fociety ; 
and  confequently,  whilfl  he  continues  a  member,  he  is 
not  at  liberty,  or  has  not  a  moral  power,  to  do  any  a6l 
with  efte£t,  which  will  exempt  him  from  the  authority 
of  this  power.  But  you  may  obferve,  that  this  reafon 
will  likewife  prove,  that  the  civil  legiflator  can  by  a  fub- 
fequent aci:  fet  afide  the  obligation  of  promifes,  contracts, 
or  oaths  in  general :  becaufe,  if  any  a£l  of  this  fort  was 
binding,  when  the  civil  law  forbids  performance,  the  per- 
fon,  whofe  a6t  it  is,  would  be  thus  far  exempted  from 
the  authority  of  the  legiflative  power. 

You  may  perhaps  find  it  difficult  to  reconcile  this 
conclufion  with  a  principle  of  natural  law,  which  fays, 
that  no  fubfequent  obligation  can  make  void  an  antece- 
dent one  :  for  fmce  the  law,  which  forbids  the  perform- 
ance, is,  by  the  fuppofition,  fubfequent  to  the  promife, 
contrail,  or  oath  j    you    may    from  thence  be  induced 
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to     imagine,  that     the    law      cannot     fct    afide    the 
obligation  of  the  antecedent  a£l.     Your  miftake  here  is, 
that,  becaufe  the  law  is  fiibfequent  to  the  promife,  con- 
trail, or  oath,  you  fuppofe  the  obligation  of  the  promi- 
fer,   contra^ler,  or  juror  to  obey  fuch  law  to  be  likewife 
fubfequent  to  thefe  adls.     Whereas  his  obligation  to  obey 
the  law  is  antecedent,   not  only  to  the  making  of  the 
law,  but  likewife  to  the  ads,   which  are  fet  afide  by  it. 
He   could  not   indeed  be  fpccifically  obliged  to   obey 
this  law,  before  it  was  made  :  but  he  obliged  himfelf  in 
general  to  obey  this  and  all  other  laws,  whenever  they 
fliould  be  made,  by  becoming  a  member  of  the  fociety. 
For  the  obligation  of  all  civil  laws  is  founded  in  the  obli- 
gation of  the  focial  compafl :    and  it  is  this  obligation 
of  the  focial  compacSl,  which  takes  from  him  the  liberty 
or  moral  power  of  obliging  himfelf  by  any  a£l,  which 
fhall  be  contrary,  not  only  to  the  laws,  that  are  already 
made,  but   to  thofe  likewife,  that  fliall  be  made  here- 
after.     He  bound  himfelf    by  the  focial  compact  to 
obey  the  laws  ;    and  this  obligation  is  antecedent  to  his 
promife,  contradl,  or  oath.     All  that  the  fubfequent  law 
does  is  to  apply  this  general  and  antecedent  obligation  to 
fome  particular  inftance. 

As  the  civil  law  may  thus  make  void  a  promife,  or 
a  contradV,  or  an  oath,  either  by  an  antecedent  or  by  a 
fubfequent  act,  which  affects  the  promifer,  or  contrafter, 
or  juror,  immediately  and  directly,  that  is  either  by  for- 
bidding him  beforehand  to  engage  in  fuch  promife, 
contra6l,  or  oath,  or  by  forbidding  perfomiance  after 
he  has  engaged  in  it ;  fo  likewife  the  civil  law  may  make 
a  promife,  or  a  contract,  or  an  oath  void  by  an  a£V, 
which  immediately  and  directly  affects  the  perfons,  to 
whom  he  promifes,  with  whom  he  contracts,  or  for 
whofe  benefit  he  fwears ;  whilft  it  affe£ts  him,  fo  as  to 
difcharge  his  obligation,    only  remotely  and  indiredly. 
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o<ith. 


The  manner,  in  which  the  law  operates  to  produce  this 
efFecl,  has  been  already  explained  :  if  we  make  a  pro- 
mife,  or  a  contracc,  or  if  we  take  an  oath,  by  which 
any  perfon  acquires  a  right,  and  the  civil  law  takes 
from  him  the  right  fo  acquired ;  this  a£l  of  the  law 
affe<Sts  him  immediately  and  direclly  ;  but  at  the  fame 
time  it  will  remotely  and  indireclly  affect  us,  and  dif- 
charge  our  obligation :  becaufe  where  there  is  no  right 
or  claim  on  the  one  hand,  there  can  be  no  obligatioa 
on  the  other. 

XII.  Here  it  may  be  afked,  whether  the  civil  law, 
perfoim  a  when  it  makes  void  the  promife  or  contra(St  or  oath 
void  pro-  q£-  gjjy  perfon,  difcharf^es  him  from  the  natural  obliga- 

mife    con-  ''  j^  °  ^ 

tra<a      or  tion    arifjng   from   fuch    aft,    or    only    from    the    civil 

obligation  ;  whether  he  is  not  obliged  in  confcience  to 
performance,  by  the  law  of  natural  juftice,  notwith- 
ilanding  he  is  not  liable  to  be  compelled  to  perform- 
ance by  the  civil  law  ?  In  anfwering  this  queftion,  it 
may  be  proper  to  coniider,  whether  his  aft  was  made 
void  merely  for  his  own  benefit :  if  it  was,  and  the  law, 
whilft  it  offers  him  this  benefit,  does  not  compel  him  to 
accept  it ;  he  is  then  underftood  to  be  at  liberty  either  to 
perform  his  promile,  or  contraft,  or  oath,  if  he  pleafes, 
or  to  take  the  advantage,  which  the  law  gives  him. 
"Where  the  civil  law  has  fixed  the  age  of  difcretion  at 
twenty  one  years,  or  at  any  other  particular  period  of 
life,  and  makes  void  a  contraft  of  lending  money  to 
any  perlbn,  who  is  under  this  age  -,  it  takes  from  fuch 
minor  the  liberty  or  moral  power  of  binding  himfelf 
by  this  contraft ;  fo  that  by  making  this  contraft  he 
has  done  nothing.  He  cannot  therefore  be  under  any 
natural  obligation  of  flrift  juftice  to  pay  it.  He  might 
perhaps,  at  the  time  of  borrowing  the  money,  be  arrived 
at  the  ufe  of  reafon:  but  till  he  is  arrived  at  that  point 
of  life,    where  the  civil  <law,  to  which  he  is  fubjeft. 
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has  fixed  the  nge  of  dlfcretlon,  this  law  deprives  lilm 
of  the  liberty  or  moral  power  of  obliging  himfelf :  and 
llnce  this  operation  of  the  law  is  a  natural  one,  he 
cannot  by  any  a(St  of  his  own  lay  himfelf  under  a 
natural  obligation  of  dn^t  juftice  :  becaufe  he  wants 
fuch  liberty  or  moral  power.  But  as  this  contra^ 
was  made  void  for  the  benefit  of  the  minor  j  he  is 
at  liberty,  when  he  comes  to  the  age  of  difcretion, 
to  refufe  this  benefit,  and  to  pay  the  money,  if  he 
pleafes.  From  hence  arifes  an  obligation  in  confcience, 
though,  as  we  have  feen  already,  it  is  no  obligation  of 
flridl  juftice.  For  every  man  of  integrity  and  honour, 
where  he  cannot  receive  a  benefit  himfelf,  without 
making  fbme  other  perfon  lofe  what  that  perfon  might 
reafonably  expefl,  will  think  it  his  duty,  though  it  is  a 
duty  of  the  imperfect  fort,  to  part  with  fuch  benefit. 

But  where  the  civil  law,  when  it  makes  a  promife,  or 
a  contra^,  or  an  oath  void,  defigns  to  hinder  the  benefit 
of  the  perfon.  whofe  a^t  is  fo  made  void,  and  by  this 
means  to  prevent  fome  harm  to  others  ;  he  is  fo  far 
from  being  under  any  natural  obligation,  either  perfecSl 
or  imperfedl,  to  perform  what  he  had  engaged  to  do, 
that  performance  of  it  is  not  a  matter  of  indifi'erence ; 
he  is  not  at  liberty  to  perform  it ;  and  is  guilty  of 
injufi:ice,  if  he  does  perform  it.  To  fuppofe  the  con- 
trary is  to  fuppofe,  that  a  member  of  civil  fociety 
may  be  obliged  in  confcience  to  obtain  a  benefit  for 
himfelf,  to  which,  by  the  laws  of  his  country,  he  has 
no  right,  or  to  do  fome  harm  to  others,  from  which, 
by  the  fame  laws,  they  have  a  right  to  be  free.  If 
a  number  of  men,  who  have  confplred  together  to 
do  what  the  civil  law  forbids,  bind  themfelves  to 
one  another  for  this  purpofe  by  contra<Sl  or  by  oath, 
and  the  fame  law,  which  forbids  fuch  confpiracy,  makes 
this  contract  or  oath  void  ;    they  .could   be  under  no 
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obligation  in  confcience  to  perform  their  engagement : 
becaufe  performance  does  not  conllft  in  giving  up  a 
benefit  of  their  own,  which  they  are  at  liberty  to  wave, 
if  they  pleafe ;  it  coniifts  in  purfuing  a  beneUt  of  their 
own,  to  which  they  have  no  right,  anji  in  obftru£ling 
a  benefit  of  others,  to  which  thefe  others  have  a  right. 

The  firft  occafion  of  the  common  miflakes  in  this 
matter,  is  an  opinion  ;  that  where  the  civil  law  makes 
any  a6t  void,  it  leaves  us  at  liberty  to  judge  for  our- 
felves,  as  if  we  were  in  a  ftate  of  nature,  whether  the 
law  of  nature  would  in  the  like  circumflances  bind  us 
to  performance  :  and  that,  if  we  find  it  would,  we  are  to 
look  upon  ourfelves  as  obliged  to  performance  by  na- 
tural juflice.  Whereas  we  fhould  confider,  not  what  the 
law  of  nature  would  bind  us  to,  in  confequence  of  a  pro- 
mife  or  contract  or  oath,  if  we  were  in  a  flate  of  nature  i 
but  what  it  binds  us  to,when  we  are  members  of  a  civil  fo- 
ciety,  and  under  the  jurifdicftion  of  its  laws  ;  we  fhould 
confider,  whether  the  lav/ of  nature  requires  performance, 
where  the  civil  laws,  which  are  founded  in  our  own  coii- 
fent,  have  taken  from  us  the  liberty  or  moral  power  of 
binding  ourfelves.  When  a  man  by  fome  previous  com- 
pa(St,  that  falls  within  the  notice  of  common  obfervers, 
has  parted  with  his  right  to  bind  himfelf  by  a  fecond  com- 
pact, which  is  contrary  to  the  former  ;  if  he  fhould  repeat 
the  words  or  go  through  the  forms  of  this  fecond  com- 
pact, we  fee  plainly  enough,  that  what  he  fo  docs  will  fland 
for  nothing,  or  will  produce  no  natural  obligation  of  juf- 
tice.  But  this  is  the  cafe  of  every  member  of  a  civil  focie- 
ty,  in  refpect  of  what  is  forbidden  by  the  civil  laws  of  it 
for, the  common  or  general  good.  Thefe  laws  are  found- 
ed in  the  original  compa£l  of  focial  union,  in  which  he 
made  himfelf  a  party  by  becoming  a  member  of  the  fo' 
ciety.  And  though  tHis  is  a  remote  compact,  which  does 
jiot  fall  within  the  notice  of  common  obfervers,  yet  it 
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is  a  compadV,  and  will  naturally  operate  juft  as  any 
other  compa6l  would.  If  the  civil  laws  therefore,  which 
are  founded  in  this  compadl,  have  made  a  man's  pro- 
mife  or  contradl  or  oath  void  j  this  a6l  of  the  civil 
law  as  naturally  takes  from  him  his  right  of  obliging 
himfelf  to  do  what  is  contrary  to  the  law,  as  if  he  had 
more  immediately  and  diredly  given  up  his  right  by 
fome  private  compact  of  the  fame  tenor  with  the  law 
itfelf.  Where  the  civil  law  of  a  fociety  has  made  void 
the  promife,  or  contratt,  or  oath  of  any  perfon,  who  is 
a  member  of  t  his  fociety,  we  cannot,  confidently  with 
thefe  principles,  fuppofe,  that  he  is  as  much  obliged  to 
performance  by  the  law  of  nature,  as  if  he  had  lived  in 
a  flate  of  nature  :  becaufe  in  a  ftate  of  nature  he  might 
have  had  a  liberty,  or  moral  power,  of  binding  him- 
felf to  do  what  is  contained  In  fuch  promife,  contrafl, 
or  oath  ;  whereas,  when  he  is  a  member  of  a  civil  focie- 
ty, the  law  of  nature  conliders  him  as  already  bound 
by  the  focial  compadt  to  comply  v.rith  the  civil  laws, 
and  confequently  as  having  no  liberty,  or  moral  power, 
of  doing  any  acfl  with  effect,  which  thofe  lav/s  make 
void.  You  may  fay  therefore,  if  you  pleafe,  that  where 
the  civil  law  has  made  his  a<5t  void,  he  is  to  judge  of 
his  obligation  by  the  law  of  nature.  But  ftill  I  contend, 
that  he  is  not  to  judge  of  it  by  what  the  law  of  nature 
would  dictate  in  the  like  cafe,  if  he  was  in  a  ftate  of 
nature,  but  by  what  this  law  di(5tates  in  confequence  of  ^ 
his  having  already  obliged  himfelf  by  the  focial  com- 
pact to  obey  the  civil  laws  of  his  country. 

Another  occafion  of  the  common  miftakes  in  this 
matter  arifes  from  our  not  attendingr  to  the  diftinftiou 
already  mentioned,  between  what  the  civil  laws  permit, 
where  they  make  the  a6t  of  any  perfon  void  for  his 
benefit  only,  and  what  they  require,  where  they  make  it 
void  for  the  purpofe  of  hindering  a  benefit  of  his  own 
which  he  had  in  view,  and  of  fecuring  others  from  foms 
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harm,  which  they  might  fuffer  by  his  purfulng  this  be- 
nefit. When  we  find,  that  the  civil  law,  whilfl  it  makes 
void  the  promife  or  contrafl:  or  oath  of  any  perfon  mere- 
ly for  his  own  benefit,  permits  him  to  preform  what  is 
contained  in  fuch  promife  contrail  or  oath,  if  he  chufcs 
to  wave  his  benefit,  and  to  perform  voluntarily,  though 
his  a<5l  is  void,  what  he  might  have  been  compelled  to 
perform,  if  it  had  been  valid  ;  and  efpecially  when  we 
find,  that,  in  thefe  circumftance^,  men  of  probity  and 
honour  efteem  themfelves  to  be  bound  in  confcience  to 
a  voluntary  preformance  ;  we  firfi;  conclude,  that  this 
obligation  in  confcience  muft  be  a  perfe6l  obligation  of 
natural  juftice  ;  and  then  we  form  a  more  general  con- 
clufion,  that  what  we  are  obliged  to  do  in  cafes  of  this 
fort,  we  are  likewife  obliged  to  do  in  all  cafes  of  void  z£ts  ; 
even  in  thofe,  where  our  a6ts,  in  flead  of  being  made 
void  with  a  defign  of  fecuring  our  own  benefit,  are 
made  void  with  a  defign  of  hindering  it,  and  of  fecuring 
to  others  fuch  benefit,  as  the  law,  which  makes  our  act 
void,  requires  us  .not  to  deprive  them  of. 
Effea:  of  XIII.  '  When  Grotius  propofes  to  enquire,  whether 
on  the  pro-  kings  can  make  void  their  own  promifes,  or  contracts, 
inifes   &c.  pj.  Q^^i-jg    jj^  |.}-^£  hme  manner,  as  they  can   make  void 

©I      kings  '  ■' 

who  have  thofe  of  their  fubjecls ;  he  takes  care  to  inform  his 
p<fwer!'^^  readers,  that  he  confines  this  queflion  to  kings,  who  are 
entruded  v/ith  legiflative  power.  And  in  fa£l  without 
fuch  a  limitation,  here  would  be  no  queflion  at  all  :  be- 
caufe  the  a^ts  of  private  perfons  are  over-ruled  or 
made  void  no  otherwife,  than  by  legiflative  power  ;  and 
confequently  fince  they,  who  have  not  legiflative  power, 
cannot  make  void  the  afts  of  their  fubjects,  they  certainly 
cannot  make  void  their  own  a£ls. 

In  regard  to  fuch  civil  laws,  as  Immediately  afieiH: 
thefubje(^,  whofe  promife,  or  oath,  or  contract  is  made 
void  •,  they  are  either  antecedent  or  fubfequent  to    fuch 

^  L.  II.  C.  XIV. 
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promife  contrail  or  oath.  The  firft  queftion  therefore^ 
concerning  kings,  who  have  legiflative  power,  is  whether 
by  any  antecedent  law  declaring,  that  all  obligations 
entered  into  in  fuch  circumftances,  or  for  fuch  purpofes 
as  the  law  defcribes,  iliall  be  void,  they  can  make  void 
their  own  a<Sls,  as  well  as  the  a^s  of  their  fubjedts. 
Here  Grotius  diftinguifhes  between  fuch  adls,  as  they 
do  in  their  kingly  capacity,  by  which  he  means  their 
legiflative  capacity,  and  fuch  as  they  do  in  their  private 
capacity.  Laws  of  their  own  making  have  no  authority 
over  them  in  their  legiflative  capacity :  becaufe,  if  in 
this  capacity  they  could  not  zdi  freely,  notwithfliand- 
ing  their  own  laws,  they  could  not  repeal  thofe  laws, 
after  they  have  once  made  them.  But  fince  no  promife, 
or  contract,  or  Oath  of  any  perfon  can  be  made  void 
any  otherwife,  than  by  the  a6l  of  a  fuperiour,  which 
takes  from  him  his  liberty  or  moral  power  of  obliging 
liimfelf :  the  confequence  is,  that  the  law  of  a  king  ha- 
ving legiflative  power,  fince  he  is  not  his  own  fuperiour, 
when  we  conflder  him  in  his  legiflative  capacity,  cannot 
make  void  any  promife,  contradl,  or  oath,  in  which  he 
engages  in  this  capacity.  Thus  for  infl:ance,  whatever 
exception  there  may  be  to  the  contrail  of  a  fubjec% 
upon  account  of  the  civil  minority  of  the  party  con- 
trailing,  that  hf  upon  account  of  his  being  of  lefs  age, 
than  the  law  requires  to  make  him  capable  of  binding 
himfelf  *,  yet  there  is  not  the  fame  exception  againfl:  a 
contradl  of  a  king,  if  he  has  legiflative  power,  and 
makes  this  contradl  in  his  fovereign  capacity  for  the 
purpofes  of  the  ftate ;  notwithftanding  he  fliould  be 
under  the  age,  which  the  civil  law  has  fixed  as  the  li- 
mit of  minority. 

What  has  been  here  faid  proceeds  upon  a  fuppofition, 
that  no  law  has  been  prefcribed  by  the  fociety  to 
their  king,  when  he  was  called  and  appointed  to  his 
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office,  and  was  intruded  with  leglflatlve  power.  Any 
laws,  which  came  originally  from  the  legiflativd  power 
-of  the  people,  before  they  lodged  the  legiilative  power 
of  the  fociety  in  his  hands,  are  binding  upon  him  as 
compacts,  to  which,  by  accepting  the  crown  under  the 
limitations  of  thefe  laws,  he  immediately  and  dire6lly 
confcnted.  Upon  this  account  all  promifes  or  contrails 
or.  oaths  of  fuch  king,  if  they  are  contrary  to  thefe 
laws  will  be  void.  By  this  compacl:  he  has  given  up 
his  liberty  or  moral  power  of  binding  himfelf  to  do 
what  thefe  fundamental  laws  forbid :  thus  far  there- 
fore this  compaft  may  be  confidered  as  the  a£l  of 
a  fuperlour ;  becaufe  it  is  a  {landing  check  upon  his 
power. 

But  though  a  king  having  leglflatlve  power  is  not 
his  ov/n  fuperlour,    in  refpecl  of  fuch  adls,    as  he  does 
In  his  leglflatlve  capacity,   and  confequently  is  not  af- 
fected in  thefe  acts  by  his  ovv^n  laws  j    yet    in  refpecl  of 
any  other  a6ls  of  a  private  nature,   that  Is,   of  any  a6ls, 
which  he  does  as  a  part  of  the  community,  he  is  bound 
by  his  own  laws.      Grotlus  confiders  this   obligation  of 
a  king   having    legiilative    power  as  an   indirect    one. 
Natural  equity,  or  the  nature  of  a  civil  fociety,  requires, 
that  all  the  parts  of  fuch  fociety  fliould  conform  them- 
felves  to  whatever,    in  the  judgment  of  the  common 
underftanding,  is  for  the  general  good.     When  there- 
fore the  matter  of  any  law,  and  the  reafon  of  it,  is  the 
fan.e,   whether  It  is  applied  to  the  king    or   to  the  fub- 
jects  ;    fuch  law,  though  it  is  of  his  ow  n    making,   is 
binding  upon  himfelf:  becaufe.  In  refpe(5t  of  this  law,  he 
can  only  be  conlidered   as  a   part  of  the  fociety ;    and 
it  is  as  much  for  the  general   good,    that  he   fhould 
comply  with  It,  as  that  any  of  his  fubje£ls  fliould  com- 
ply with  it.     When  he  is  confidered   in  his  leglflatlve 
or  fovereign  capacity,   he  is  fuperlour  to  every  part  of 
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the  fociety :  whatever  laws  therefore  he  prefcribes  to  the 
fociety  in  general,  they  will  aftecH:  all  the  members  of  it, 
to  whom  the  matter  or  the  reafon  of  the  law  relates : 
and  confequently  he  miift  be  underftood  to  defign,  that 
thefe  laws  fhould  extend  to  all  afts  of  his  own, 
which  are  done  by  him  as  a  part  of  the  community, 
that  is,  to  all  a<Sls  of  his  own,  where  the  matter  and  the 
reafon  of  the  law  is  the  fame,  when  applied  to  him,  as 
when  applied  to  any  other  part  of  the  fociety.  If  the 
legiflator  by  any  antecedent  law  of  this  fort  takes  away 
from  the  other  parts  of  the  fociety  their  power  of 
obliging  themfelves  by  an  a<ft,  which  is  contrary  to 
fiich  law  ;  he  is  underftood  by  the  fame  law  to  take 
away  his  own  power,  or  at  leaft  to  renounce  his  own 
power,  of  obliging  himfelf  by  a  like  adl:.  Thus  though 
a  king  with  legiflative  power  would  be  obliged  to  pay 
any  debts,  which  he  contradled  for  the  public  ufe 
in  his  fovereign  capacity,  during  his  civil  minority ; 
yet  his  obligation  to  pay  any  debts  which  he  contract- 
ed upon  his  own  private  account,  would  be  void,  in 
the  fame  manner  with  the  like  obligation  of  any  of 
his  fubjects ;  that  is,  there  would  be  no  obligation  of 
ftrifl  juftice,  but  only  an  imperfedl:  obligation  of 
honour  or  of  benevolence.  In  like  manner  a  civil  law, 
which  makes  marriages  void,  upon  account  of  fome  de- 
feat in  the  form  of  the  contrail,  or  of  age  in  the  par- 
ties, will  make  void  the  marriage  of  the  king  though 
he  had  the  whole  legiflative  power ;  if  he  had  not  taken 
care  exprefsly  to  except  himfelf  out  of  the  law. 

"  Grotius  obferves,  that  if  a  king  having  legiflative 
power  has  only  an  ufufru6luary  right  in  the  crown  ;  that 
is,  if  the  people  have  by  a  fundamental  law  of  the  con- 
ftitution,  referved  to  themfelves  the  right  to  difpofe  of 
the  crown  by  a  new  ele<Stion  upon  every  vacancy,  or 
have,  by  a  like   law,  determined  the  future  fuccefhon  ; 

"L.  II  c.  vi.§xr, 
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he  has,  whilft  in  pofTeffion,  no  right  to  alienate  by  pro- 
mife  or  contract  or  otherwile,  any  part  of  the  patri- 
mony of  the  crown.  By  the  patrimony  of  the  crown 
he  means  fuch  lands  or  fuch  revenues,  as  are  annexed 
to  the  crown  by  fome  adl  of  the  fociety,  for  the  fupport 
of  the  government  or  for  the  public  purpofes  of  the 
Hate.  Such  ufufrucluary  kings  have  no  other  right  in 
this  patrimony,  than  they  have  in  the  crown,  to  whic  h 
it  is  annexed.  They  have  a  right  to  the  ufe  and  profits 
of  it  :  but  in  the  mean  time  the  pr  operty  of  it  is  in  the 
fociety.  And  fmce  all  alienations  of  a  thing,  which  is 
not  the  property  of  the  perlon  who  makes  the  aliena- 
tion, are  void  ;  any  alienation  of  this  patrimony  wil  1  be 
void,  if  it  is  made  by  the  king  alone  without  the  confent 
of  the  fociety,  fignified  either  by  itfelf  or  by  its  reprefen- 
tatives. 

Our  author  obferves  farther,  that  this  general  rule 
does  not  admit  of  an  exception  upon  account  of  the 
fmall  value  of  the  thing,  which  is  alienated.  A  man 
has  no  more  right  to  alienate  what  is  not  his  own» 
where  the  thing  is  of  fmall  value,  than  where  it  is  of 
great  value.  The  only  difference  arifing  from  the  va- 
lue of  the  thing  alienated  is,  that  where  it  is  of  fmall 
value,  it  is  more  reafonable  to  prefume  upon  the  con- 
lent  of  the  people,  from  their  filence  or  their  not  op- 
pofmg  the  alienation,  than  where  it  is  of  great  value  : 
becaufe  it  is  more  likely,  that  the  people  are  willing  to 
part  with  the  one,  than  with  the  other* 

*  But  we  are  to  diftinguifh  between  the  patrimony 
of  the  crown,  and  the  fruits  or  profits,  which  have  ac- 
crued from  that  patrimony.  For  though  the  prefcnt 
polTefTor  has  no  property  in  the  patrimony  itfelf ;  yet, 
iince  the  ufe  and  profits  are  his,  he  will  have  property 
in  fuch  profits  as  have  actually  accrued.  And  thus, 
whilfl  the  patrimony  itfelf  is  not  alienable  without  the 
*  Ibid.  ^  XII. 
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confent  of  the  fociety,  fuch  profits  will  be  alienable  by 
his  own  7xd[.  Thus  the  right  to  certain  cuftoms,  duties, 
or  tolls  maybe  a  part  of  the  patrimony  :  but  the  mo- 
ney which  has  been  already  received  from  fuch  cuf- 
toms,  duties,  or  tolls  is  the  fruit  or  profit  of  it.  The 
right  to  receive  and  obtain  praperty  in  confifcated  eftates 
may  be  a  part  of  the  patrimony  :  but  eftates,  which  have 
been  already  confifcated,  are  amcngft  the  profits.  But 
whilft  we  fay,  that  thefe  profits  are  alienable  j  we  flioukl 
remember,  that  even  in  kingdoms,  where  the  king  has 
legiflative  power,  fuch  alienations  may  be  prevented 
by  fundamental  laws  ;  and  in  other  kingdoms  they  may 
be  prevented  by  laws,  which  are  m.ade  by  the  legiflative 
body. 

XV  There  is  one  contrail,  which  Grotius  fays  will  be 
valid,  notwithftanding  the  king  has  only  an  ufufrucSlu- 
ary  right  in  the  patrimony  of  the  crown  ;  though  it 
is  a  contradl,  which  feems  to  difpofe  of  this  patrimo-  ■ 
ny.  A  mortgage  of  fuch  patrimony,  to  raife  money 
for  the  fervice  of  the  ftate,  will  be  fo  far  binding,  that 
the  fociety  will  be  obliged  to  redeem  it.  But  then  he 
rightly  adds,  that  this  contract  produces  fuch  an  afFe^l 
only  in  thofe  kingdoms,  where  the  king  alone  has  a 
conftitutional  right  to  tax  the  people  for  the  public 
fervice.  In  fuch  kingdoms  the  fociety,  as  it  is  obliged 
to  pay  thofe  taxes,  which  are  laid  upon  it  by  the  king, 
for  the  neceflary  purpofes  of  government,  will  be 
obliged  likewife  to  redeem  the  patrimony  of  the 
crown,  when  he  has  mortgaged  it  for  thefe  purpofes : 
becaufe  fuch  a  redemption  is  in  efFeft  only  the  pay- 
ment of  fuch  taxes.  But  this  reafon  is  plainly  not  ap- 
plicable, where  the  king  has  no  power  to  lay  any  tax- 
es upon  the  fubjefls,  befides  what  are  propofed  and 
confented  to  by  themfelves  or  their  reprefentatives. 
Arid  confequently,  in  fuch  mixed  couftitutions  of  go- 
Ibid.  §  xiir. 
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vernment,  as  he  has  no  right  to  alienate  the  |>atrimony 
of  the  crown,  fo  neither  has  he  any  right  to  mortgage  it, 
by  his  own  a6t. 

*  Though  a  king  with  legiflative  power  can,  as  we 
have  feen,  fet  afide  the  promifes,  contrails,  or  oaths  of 
his  fubjecls  by  a  fubfequent  law  forbidding  perform- 
ance ;  yet  he  cannot  make  his  own  adls  void  in  the 
fame  manner  :  becaufe  this  power,  in  refpe£t  of  his 
fubjedls,  arifes  from  a  principle,  which  cannot  be  ap- 
plyed  to  himfelf.  A  fubje£l,  as  far  as  the  ends  of  en- 
tering into  civil  fociety  extend,  has  no  moral  power  of 
obliging  himfelf,  but  under  a  condition,  cither  exprefs 
or  tacit,  that  performance  fhall  not  be  afterwards  for- 
bidden by  the  civil  legiflator.  But  this  condition  can- 
not be  fuppofed  to  be  contained  in  the  promife,  con- 
tra<5V,  or  oath  of  a  king  having  legiflative  power  :  be- 
caufe he  is  not  under  the  authority  of  any  fuch  legif- 
lator. His  a(Sls  therefore,  when  he  has  once  engaged  in 
them,  if  they  were  not  invalid  from  the  beginnings 
muft  ftand  good ;  as  far  as  they  are  confiftent  with 
the  law  of  nature,  and  the  compadl,  by  which  he  holds 
his  power.  We  have  indeed  diftinguiflied  above  be- 
tween the  private  and  the  legiflative  or  fovereign  ca- 
pacity of  fuch  a  king.  But  this  diftinclion  is  of  no  ufe 
here  :  for  the  condition,  which  is  the  ground  of  the 
invalidity  of  promifes,  contracts,  or  oaths,  when  they  are 
once  engaged  in,  conflfliently  with  the  laws  then  in  bet- 
ing, can  be  no  otherwife  made  intelligible,  than  by  fup-. 
poflng  the  promifer,  contradler,  or  juror,  and  the  fupe- 
rior,  who  forbids  performance,  to  be  different  pcrfons  : 
two  different  characters  of  one  and  the  fame  perfon 
will  not  be  fufficient  to  reconcile  this  condition  with 
common  fenfe.  If  we  fuppofe  the  fame  perfon,  ailing 
in  different  characters,  to  have  a  power  of  undoing  in 
his  legiflative  chara<Sler  what  he  has  done  in  his  private 
xGrot.L.  II.C.XIV.  §  Iir. 
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charadter  ;  his  promife,  contrail,  or  oath  with  the  tacit 
condition,  in  confequence  of  which  it  is  fuppofed  U- 
able  to  be  rendered  invalid  by  fome  lubfequent  act  of 
his  own,  will  be  to  this  effevSt  —  I  confent  in  my  pri- 
vate capacity  to  be  obliged,  if  I  confent  hereafter  in  my 
legiflative  capacity ;  which  amounts  only  to  faying, 
that  I  now  confent  to  be  obliged,  if  I  confent  hereafter. 
But  a  civil  legiflator  can  releafe  the  members  of  the  fo- 
ciety  from  their  promifes,  contrails,  or  oaths,  not  only 
by  a  dire6l  a6l,  which  afFe<Sts  them  immediately,  but  like- 
wife  by  an  afV,  which  in  refpe61:  of  them  is  an  indire6t 
one,  as  it  immediately  afFedls  the  perfons,  to  whom 
they  are  obliged,  and  afFe£ls  them  only  remotely.  This 
z£t  of  the  legiflator  confiftis  in  taking  away  the  claim, 
which  arifes  from  the  promife,  contract,  or  oath.  It 
may  therefore  be  aflced,  whether  a  king  with  legifla- 
tive power  cannot  releafe  himfelf  by  a  like  indirect  acTt 
from  his  own  promifes,  contrails,  or  oaths  ;  that  is,  whe- 
ther he  cannot  by  a  law  of  his  own  making  deprive  the 
fubje<Sls  of  any  claims,  which  they  have  acquired  by  his 
confent.  Grctius  replies  to  this  quefl:ion,  that  a  king, 
with  legiflative  power,  has  no  right,  by  virtue  of  fuch 
power,  to  deprive  his  fubjedls  of  their  claims;  whether" 
they  are  claims  upon  himfelf  or  upon  one  another  ;  un- 
lefs  for  the  purpofe  of  punifliing  thofe,  who  have  de- 
ferved  it,  or  for  fome  other  purpofe  of  public  utilitr. 
And  if,  for  any  fuch  purpofe  of  public  utility,  he  de- 
prives any  particular  fubjects  of  their  claims  -,  he  is  to 
take  care,  that  the  fociety  fliould  contribute  towards 
making  them  amends  :  becaufe,  by  the  fecial  compa(fl:, 
the  obligation  of  advancing  the  public  utility  refl:s 
equally  upon  all ;  and  confequently  the  burden  of  ad- 
vancing it  cannot  juftly  be  tlirown  upon  any  one  or 
upon  a  few.  The  mafl:er  of  a  flave  may,  by  the  right  of 
private  defpotifm,  deprive  him  of  fuch  claims,   as  arc 
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contrary  to  his  own  benefit  i   becaufe   the  end  of  this 
riqht  is  the  private  benefit  of  the  mafter.     But  a  king, 
whofc  power  is  as  abfohite,  as  the  nature  of  civil  power 
will  admit  it  to  be,  has  no  fuch  right :  for  though  we 
fpeak  of  legiflative  power,    when  it   is  vefted   in  one 
fingle  pcrfon,    as   if  it  was  abfolute   power,    we    only 
mean,  that  it   is  fubjecl  to  no  inftituted  or  external  re- 
ftraints.     It  cannot  be  abfolute  in  the  full  fenfe  of  the 
word,   fo   as  to  mean  a  power  of  doing  whatever  the 
perfon,    in  whom  it  is   vefted,    has  a   mind  to  do  :    be- 
caufe it  is  in  its  own  nature  a  limited  power-,  it  is  only  a 
power  of  governing  a  civil  fociety,  that  is,    of  diredling 
fuch  a  fociety  and  all  its  members  to  what  is  for   the 
general  good,    and  of  fecuring  th^m  in  the  enjoyment 
of  all  their   rights,   which  are  confiftent  with  this  gene- 
ral good.     Whatever  therefore  a  king  with  legiflative 
power  might  be  inclined  to  do,  and  whatever,   with  the 
help  of  executive  power  joined  to  legiflative,  he  might 
in  fa£l  be  able  to  do ;  yet  certainly  a  power  of  direifting 
a  civil  fociety  and  all  its  members  to  what  is   for  the 
general  good,    and  of  fecuring  them  in  the  enjoyment 
of  all  their  rights,  which  are  confiftent   with  this  ge- 
neral good,    can    never  give    him    a  right   to   deprive 
them  of  any  claims,  which  they  have  acquired  by  his 
*        promifes,  contrails,  or  oaths  ;   unlefs  where  thefe  claims 
are  inconfiftent  with  the  ends  of  civil  fociety. 
EfFeifl     of       XIV.  The  law  of  God  concerning  marriage,  whether 
on  marri-  "^'^  coUecl  this  law  from  the  principles  of   right  reafo  n 
^ft^-  or    from   his  revealed    word   has    made   this    contra^ 

fomething  different  from  others.  It  may  therefore  be 
proper  to  confider  it  feparately,  in  order  to  determine, 
how  far  the  civil  law  can  make  it  void,  either  for  want 
of  age  in  the  parties,  or  for  want  of  fomc  particular 
ceremonies  either  preceeding  or  attending  the  contrail 
liicXL     Moft  of  the  queftions  that  arife  upon  this  head. 
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will  be  eafily  refolved,  upon  the  fame  principles  with 
thefetwo,  which  follow.  Firfl:-,  it  is  a  queflion  ;  whether^ 
the  civil  law  is  confident  with  the  law  of  nature  and  of 
God  ;  if  it  fixes  the  age  of  confent  for  marriage  at  twenty 
one  years,  or  at  any  other  particular  period  of  life,  and 
enadts,  that  all  marriages,  which  are  folemnized  with- 
out confent  of  parents  or  guardians,  where  both  or 
either  of  the  parties  are  under  this  age,  fhall  be  nullities 
from  the  beginning,  or  Ihall  be  void  to  all  intents 
and  purpofes  whatfoever.  And  fecondly  5  it  is  a  queftion,. 
whether  the  civil  law  is  confident  with  the  law  of  na- 
ture and  of  God ;  if  it  enads  in  like  manner,  that  all 
marriages  fliall  be  nullities,  or  be  void  from  the  b^- 
.  ginning,  to  all  intents  and  purpofes  whatfoever ;  unlefs 
previous  notice  is  given,  tliat  fuch  marriages  are  in- 
tended  to  be  folemnized,  and  unlefs  they  are  folemnized 
in  a  church  or  in  fome  other  particular  place,  which  the 
law  appoints.  The  fame  principles,  that  are  to  be  made 
ufe  of  for  refolving  thefe  two  quellions,  will,  if  they  are 
rightly  underftood,  be  equally  appUcable  to  all  other  quef- 
tions  of  the  like  fort. 

Our  religious  notion  of  marriage'  is  contained  in  what 
Chrifl  has  declared  concerning  it.  He  has  taught  us, 
that  when  a  man  and  a  women  are  bound  to  each  other  as 
hufband  and  wife,  they  are  to  be  deem^ed  as  infeparable, 
as  if  they  were  one  flefh  ;  that  this  was  the  original  inten- 
tion and  appointment  of  God  j  and  confequently  that 
they  who  are  thus  joined  together  by  his  author  ity,  cannot 
be  put  afunder  by  the  authority  of  man.  Our  notions  of 
marriage,  as  we  colle(Sl  them  from  God's  natural  law,  are 
of  much  the  fame  fort.  This  then  being  the  law  of  God 
concerning  marriage,  we  are  to  enquire,  whether  the  ci- 
vil law  is  inconfiftent  with  it,  when  it  enacts,  that  any 
marriages  fhall  be  void  to  all  intents  and  purpofes  what- 
foever, for  want  of  fome  circumfiances,  which  this  law- 
requires. 
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We  have  fuppofed  the  civil  law  to  fay,  that  all  mar- 
riages fliall  be  void,  where  both  or  either  of  the  parties 
are  under  the  age  of  twenty  one  years,  if  they  are  fo- 
lemnized  without  the  confent  of  the  parents  or  guar- 
dians of  the  party  io  under  age.  Now  a  fmall  altera- 
tion in  the  words  of  fuch  a  civil  law  would  make  it 
fpeak  the  language  of  the  law  of  nature.  ^  AH  marriages 
are  void  by  the  law  of  nature,  if  they  are  folemnized 
without  confent  of  parents  ;  where  both  or  either  of  the 
parties  are  too  young  to  be  capable  of  judging  and 
chufmg  for  themfelves.  Till  we  arrive  at  the  full  ufe  of 
our  reafon,  nature  places  us  under  the  authority  of  our 
parents,  if  they  arc  hving ;  and  either  by  their  adt, 
or  by  the  a6l  of  the  law,  our  guardians  fucceed  into 
their  place,  if  they  are  dead.  In  this  period  of  life,  as 
we  liave  no  underftanding  of  our  own  to  judge  and  no 
will  of  our  own  to  chufe,  what  is  beft  for  us  to  do,  it 
is  the  duty  of  our  parents  to  take  care  of  us,  and  to  con- 
trive for  our  benefit :  and  this  duty  gives  them  a  natural 
right  to  judge  and  to  chufe  for  us.  A  male  or  a  female, 
though  they  are  under  the  age  of  difcretion,  may  indeed 
be  able  to  fpeak  fuch  words,  or  to  adl  over  fuch  ceremo- 
nies, as  cuftom  has  made  expreffive  of  confent  to  a  bar- 
gain of  cohabitation  for  the  purpofes  of  marriage.  But 
fmce  they  are  then  under  the  authority  of  their  parents' 
they  have  no  moral  power  of  acting  for  themfelves,  or  no 
liberty  of  giving  confent  without  the  concurence  of  their 
parents.  Thefe  words  therefore  and  thefe  ceremonies, 
will  ftand  for  nothing ;  they  will  be  attended  with  no 
moral  cfftdiy  that  is,  they  will  produce  no  obligation.  We 
may,  if  we  pleale,  give  the  name  of  marriage  to  what 
they  have  done,  or  rather  to  what  they  have  attempted  to 
do,  by  repeating  fuch  words,  and  by  a«5ling  over  fuch  ce- 
remonies. But  if  both  the  parties  are  too  young  to  judge 
and  to  chufe  for  themfelves,  it  will  be  a  void  marriage  : 
>  See  B.  I.  C.  XV.  §  XIII. 
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becaufe  neither  of  them  are  capable  of  binding  them- 
felves  to  the  other,  as  hufband  or  wife,  by  their  own  a6l. 
Or  if  only  one  of  them  is  under  fuch  incapacity,  this  will  be 
fufficient  to  make  the  marriage  void  :  becaufe  it  is  a 
well  known  rule  in  contracts,  of  the  matrimonial  as 
well  as  of  any  other  fort,  that  there  is  no  obligation 
upon  either  party,  unlefs  there  is  a  mutual  obligation  up- 
on both, 

Thefe  are  undoubted  principles  of  the  law  of  nature  : 
and  we  no  where  find  any  poiitive  law  of  God,  which 
has  changed  or  over-ruled  them.      He  has  no   v/here 
enjoined,     that^    notwithftanding  a   male  or   a  female 
are   naturally  incapable  of  binding  themfelves  by   any 
other  contract  without  the  confent   of  their  parents, 
whilft  they  are  under  the  age  of  difcretion,    they  ihall 
be  deemed  capable  of  binding  themfelves  by  a  matri- 
monial contract.    His  revealed  law  does  indeed  fav,   and 
his  natural  law  fpeaks  to  the  fame  purpofe,  that,  when  a 
man  and  a  woman  are  become  hufband  and  wife,  they 
are  as  infeparable,   as  if  they  were  only  one  flefh.     But 
this  law   is  nothing  to  to  the  purpofe  in  the  queflion, 
which  is  now  before  us.  We  are  not  enquiring,   whether 
a  man  and  a  woman  can  be  feparated  from  one  another, 
confiftently  with  the  law  of  God,  after  they  are  become 
hufband  and  wife  ;    but  whether   there  is   any  law  of 
God,  which  has  impowered  a  male  and  a  female,  whild 
they  are  under   the  age  of  difcretion,    to  make   them- 
felves hufband  and  wife  by  their  own  a6t  without  the 
concurrence  of  their  parents.     It  is  granted,    that  the 
marriage  contrail  is  in  its  own  nature  perpetual  and  in- 
difToluble,  that  they,   who  are  joined  together  by  the 
authority  of  God,    cannot  be  put  afunder  by  the  au- 
thority of  men.      But  it  is   not  inconllflent  with  this 
notion  of  marriage  to  put  a  male  and  a  female  afunder, 
who  come  together  under  a  natural  incapacity  of  bind? 
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ing  themfelves  to  one  another  by  a  marriage  contra£l : 
becaufe  it  does  not  appear,  that  in  thefe  circumftances 
they  are  joined  together  by  the  authority  of  God. 
Though  they  make  a  bargain,  or  rather  attempt  to 
make  a  bargain,  of  cohabitation  for  the  purpofes  of 
marriage  in  any  words  or  according  to  any  form  what- 
Ibever ;  we  know,  that  God's  natural  law  declares  fuch 
bargain  to  be  a  nullity ;  and  no  pofitive  law  of  God 
can  be  produced,  which  fays  the  contrary.  Thus  far 
therefore  the  civil  law  would  agree  with  our  natural 
notions  of  the  marriage  contrail:,  and  would  not  con- 
tradi<St  our  religious  notions  ;  if  it  was  only  to  enadl, 
that  all  marriages  fliall  be  void,  which  are  folemnized 
without  confent  of  parents,  where  both  or  either  of  the 
parties  are  under  the  age  of  difcretion. 

But  we  have  fuppofed  the  civil  law  to  enadl,  that  all 
fuch  marriages  fhall  be  void,  where  both  or  either  of 
the  parties  are  under  the  age  of  twenty  one  years,  or 
fome  other  particular  period  of  life,  which  the  fame 
law  fixes  as  the  age  of  difcretion.  The  only  point, 
which  remains  to  be  conlldered  in  this  change  of  the 
queftion,  is,  whether  twenty  one  years  of  age  can  be 
fixed  by  the  civil  law  as  the  age  of  difcretion,  coniift- 
ently  with  the  law  of  God  :  and  this  feems  to-  be  a 
point,  which  can  fcarce  admit  of  any  doubt.  No  law 
of  God  either  pofitive  or  natural  has  fixed  the  precife 
age,  at  which  all  perfons  fhall  be  deemed  capable  of 
a<Sting  for  themfelves,  and  be  exempted  from  the  au- 
thority of  their  parents.  We  are  then  capable  of  acling 
for  ourfelves,  and  are  confequently  then  exempted  from 
the  authority  of  our  parents,  when  we  come  to  the  full 
life  of  our  reafon.  But  fince  this  may  happen  at  different 
times  of  life  to  different  perfons,  in  different  countries, 
or  even  in  the  fame  country,  the  civil  legiflator  of  any 
community  is  at  liberty  to  fix  that  period  of  life,  as  the 
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age  of  difcretion,  at  which  experience  and  obfervation 
have  fliewn  the  judgment  of  thofe,  who  live  in  the  fame 
climate  with  himfclf,  to  be  ufuaily  ripe. 

Upon    thefe    principles  the   civil    laws    of    our    own 
country  have    long   determined    twenty   one    years   to 
be   the  age  of  confcnt   for   other   contra^s  ;    and    the 
ecclefiaftical  canons   have    long  confidered  all   perfons, 
till  they  are  arrived  at  this  age,   as  under   the  authority 
of  their  parents  or  guardians',   in  refpefl  of  the  matri- 
monial contradl.     We  may  eafily  gaefs    what  principle 
our  civil  law  proceeded  upon,  when  it  iixed  the  age  of 
confent  in    matrimonial    contradls   lower  than   this,    at 
twelve  years  for  the  woman  and  at  fourteen  for  the  man 
Perhaps  thefe  ages  might  have  been  well  enough  fixed, 
if  marriage  had  been  ordained  for  no  other  end,    befides 
the  produdlion  of  children,  or  for  no  other  end,  befides 
what  might    have   been   obtained   without  any  under- 
flanding  or  judgment   in    the   parties    concerned.     But 
we  are   taught,    that   it  was  ordained,   as   well  for  the 
careful  education,  as  for  the  production,    of  children  5 
as  well   for   advancing  the   domeftic   happinefs    of  the 
parties,    as    for  fatisfying  their  appetites    in  a^  regular 
manner,  if  they  have  not  the  gift  of  continence.     And 
whatever  other  purpofe  of  marriage  a  woman  at  twelve 
or  a   man  at  fourteen  years   of  age   m^y  be  fuppofed 
capable  of  anfwering  *,  they  are  certainly  not  capable  of 
anfwering  thefe.     The   education   of  children,  and  the 
dometlic   comfort,   which  the  hufband  and  wife  ought 
to  have  of  each  other,    require  more  prudence,   than  is 
commonly  to  be  met  with  at  thefe  refpeClive  ages.  There 
fcems  indeed  to  be  a  fort  of  contradiction  in  the  civil 
law  of  any  country,  if  it  allows  a   male  and   a  female  to 
be  capable  of  binding  themfelves  by  a  contract,  in  which 
they  undertake  the  duty  of  educating  children,  at   a 
time  of  life,  when  it  confiders  them  in  other  refpeCls  as 
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children  themfelves  *,  if  it  allows  them  to  dlfpofe  of 
their  own  perfons  for  ever,  at  their  own  difcretion,  by 
a  contract,  upon  which  they  flake  their  future  eafe  and 
happinefsj  at  a  time  of  life,  when  it  confiders  them  as  ha- 
ting too  little  difcretion  to  be  trufted  with  the  difpofal  of 
five  fliillings  without  advice  and  direcHiion. 

There  can  be  no  poflible  grounds  for  imagining,  that 
either  the  nature  of  the  marriage  contract,  or  any  pofi- 
tive  law  of  God  concerning  this  contradl,  has  reftrain- 
ed  the  civil  legiflator  from  confiriing  the  civil  advan- 
tages of  marriage  to  thofe  marriages  only,  which  are  fo- 
lemnized  in  fuch  places  and  according  to  fuch  forms,  as 
he  prefcribes  for  the  general  good.  The  hufband's  claim 
to  the  wife's  perfonal  eftate  the  wife's  claim  to  dower,  and 
fome  other  claims  of  the  like  fort,  are  civil  advantages 
of  mariage,  or  advantages,  which  the  civil  law  annexes 
to  this  contrail.  Amongfl  thefe  "ve  may  likewife  reckon 
the  civil  legitimacy  of  the  children,  that  is,  their  claim 
to  inherit  or  to  tranfmit  either  honours  or  property  in 
inteftate  fucceffion.  Such  efFecls  of  marriage,  as  thefe 
were  introduced  at  firft,  and  are»fupported  afterwards, 
only  by  civil  laws,  and  not  by  any  law  of  nature,  or 
by  any  divine  law  of  pofitive  inftitution*  And  the  fame 
law,  or  rather  the  fame  legifiative  power,  by  which 
thefe  claims  were  created,  has  an  unqueftionable  right  to 
regulate  and  to  limit  them.  If  therefore  the  civil  law 
was  only  to  fay,  that  fuch  marriages,  as  are  folemnized 
without  any  previous  notice,  and  fuch  likewife  as  are 
not  folemnized  in  a  church,  or  fome  other  particular 
place,  which  the  law  appoints,  fliall  be  void  to  all  civil  in- 
tents and  purpofes  ;  there  could  be  little  reafon  to  doubt 
of  its  confiftency  with  the  natural  and  the  revealed  law  of 
God. 

But  we  have  fuppofed  the  civil  law  to  go  farther,   and 
to  ena^,  that  fuch  marriages  fhall  be  void,  not  only  as 
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to  all  civil  intents  and  purpofes,  but  as  to  all  intents  and 
purpofes   whatsoever ;    by   which  wn   muft  underliand 
the   legiflator  to  mean,   that  they  iliall  give  neither  of 
the  parties  a  right  to  the  perfon  of  the  other,  nor  be 
attended  with  any  obligation  on  either  lide.     Here  the 
old  queftion  will  return,  whether  a  contradl,  which  in  its 
own  nature  is  perpetual,  can   be  dilTolved   by  the  civil 
law  ?    whether  they,   who  are  joined  together  by  God, 
can  be  put  afunder  by  man  ?     We  cannot  indeed  deny 
the  truth  of  the  principle,  upon  which  this  queftion  pro- 
ceeds :    but  we  may  well  maintain,    that  it  is  not  appli- 
cable to  the  point  in  debate.     The  principle,  upon  which 
it  proceedsj    is  plainly  this  ;— When  a  male  and  a  fe- 
male are  become  hufband  and  wife  ;    the  law  of  nature 
declares,   that  the  contrail,  which  made  them  fuch,  is 
perpetual ;    and  the  revealed   law  of  God  fpeaks  the 
fame  language,   and  declares,  that  no  human  authority 
can  put  them  afunder.     The  point  in  debate  is ; — Whe- 
ther the  civil  law  can  take  from  a  male  and  a  female  the 
power  of  binding  themfelves  to  each  other  as  hufband 
and  wife,  by  a  matrimonial  contrail:,  according  to  any 
form,  or  in  any  place,  that  they  pleafe.     The  queftion 
therefore  ariftng  out  of  this  principle,   as  far  it  is  appli- 
cable to  the  point  in  debate,   ought  not  to  be  ; — Whe- 
ther the  civil  law  can  diftblve  a  contrail,  which  the  law 
of  nature  has  made  perpetual ;  or  whether  they,  who  are 
joined  together  by  God,   can  be  put  afunder  by  man  ? 
but ; — Whether  a  male  and  a  female  can  make  any  ma- 
trimonial contract  at  all,  or  bind  themfelves  to  each  other 
as  hufband  and  wife  -,    if,   they  proceed  in  ftich  a  man- 
ner, as  the  civil  law  has  forbidden,   and  declared  not  to 
be  binding.     For  if,   when  they  have  proceeded  in  fuch 
a  manner,  there  is  no  contract,  and  the  two  parties  are 
not  hufl^and  and  wife ;    it  does  not  appear,    that  they 
are  joined  together  by  God :    and  confequently,  as  our 
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natural  and  religious  notions  of  marriage  would  allow 
them  to  be  put  afunder,  fo  our  common  notions  of 
decency  will  inform  us,  that  they  ought  not  to  come 
together. 

In  the  liberty  of  nature,   if  a  lingle  man  and  a  fingle 
woman  of  full  age  were  to  make  a  bargain  of  cohabi- 
tation for  the  purpofes  of  marriage,   either  in  a  church 
or  in  any  other  place,   either  in  the  words   and   accord- 
ing to  the  forms,  which  are  prefcribed  in  our   book  of 
common  prayer,    or  in  any   other  words,   and  accord- 
ing to  any  other  forms   of  their  own   chuling,  which 
fufficiently    exprefs    their    free     and    mutual   confent ; 
fuch  a  bargain  would  be  a  good  and  a  valid  marriage  5 
the    two  parties    would   be    bound  to    each    other   as 
hufband  and  wife ;    and  when  they  are  fo  bound,   the 
law  of  God,    as   we   either  collect  it  from  reafon,    or 
read  it  in  his  revealed  word,  has  made  the  obligation 
perpetual.     But  when  the  man  and  the  woman  are  con- 
lidered  as  members  of  a  civil  fociety ;    we  fhould   ob- 
ferve,   that  the  a<St  of  joining  themfelves  to  fuch  fociety 
implys,    that  they  agree  to  fubmit  their  rights  or  moral 
powers  of  afting  at  their  own  difcretion,    and    amongft 
the  reft  their  right  of  marrying  according  to  what  form 
and  in  v/hat  place  they  pleafe,  to  be  regulated  and  li- 
mited by   the  common    underftanding  of  the   fociety, 
cither  for  the  public  good  of  the  whole  body,   or  for 
the  general  good  of  its  feveral  parts.     For  though  the 
law  of  God  has  eftablifhed  the  perpetuity  of  the  mar- 
riage-contract, and  has  by  this  means  deprived  the  man 
and  the  woman  of  their  liberty  of  parting  from  one 
another,   after  they  are  become  hufband  aud  wife ;  yet 
it  has  not  prefcribed  any  particular  place  or  any  parti- 
cular form  for  making  this    contrail :    fo  that  the   right 
of  marrying  in  what  place  and  according  to  what  form 
they  pleafe,  as  it  confifts   in  a  full  liberty,  is  alienable 
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in  its  own  nature,  and  is  actually  given  up  by  the  fo- 
cial  compacl,  as  far  as  the  common  underfianding  of 
the  fociety  fliall  find  it  to  be  necelTary  or  conducive  to 
the  general  good  to  retrain  this  liberty.  Whenever 
therefore  the  laws  of  their  country  prefcribe,  that  all 
marriages  fhall  be  folemaized  in  fome  particular  place 
and  according  to  fome  particular  form,  and  enacl,  that 
no  marriages  iolemnized  in  any  other  place  or  accord- 
ing to  any  other  form  fliall  be  binding  -,  the  effect  of 
fuch  laws'  will  be,  that  the  man  and  the  woman  will 
have  no  right,  or  no  liberty,  or  no  moral  power,  of 
confenting  to  a  marriage-contrail  any  ctherwife,  than 
as  the  laws  diredl.  If  they  make  or  rather  attempt  to 
make,  a  bargain  of  cohabitation  for  the  purpofes  of  mar- 
riage, in  any  other  place  or  according  to  any  other  form  ; 
we  may  call  this  attempt  a  folemnization  of  marriage, 
for  want  of  a  better  name  for  it  :  but  in  the  m.ean 
time  the  bargain  will  not  be  binding  upon  either  party  ; 
and  what  we  call  a  marriage  will  be  a  mere  nullity, 
upon  the  principles  of  the  law  of  nature.  For  it  is  a 
known  principle  of  the  law  of  nature,  that  no  perfon 
can  be  bound  by  any  a£l,  where  he  has  no  right,  or  li- 
berty, or  moral  power  of  binding  himfelf,  that  no  words 
or  ceremonies,  however  cuftom  may  have  made  them 
exprefllve  of  confent,  can  produce  any  obligation, 
where  the  perfon,  who  makes  ufe  of  thefe  words  or  ce- 
remonies, has  not  the  liberty  of  confenting.  A  man  and 
a  woman  may  repeat  fuch  words,  or  go  through  fuch 
ceremonies,  as  are  exprefllve  of  their  confenting  to  a 
bargain  of  cohabitation  for  the  purpofes  of  marriage  ; 
but  no  obligation  will  arife  from  the  words  or  cere- 
monies themfclves  ;  where  the  parties  had  no  moral 
power  of  confenting.  If  they  had  an  intention  of  bind- 
ing themfelves  to  each  other  as  hufband  and  wife ;  this 
indeed  implies  the  confent  of  their  minds  :    and  confe- 
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quently  the    words  and  cereraonies  arc  in  one  refpefl 
not  mere    ioLinds   and   empty  forms ;    bccaufe   they  are 
defigned  by  the  parties,  who  iife  them,  to   exprefs   this 
confent  of  mind.     But  if  they  had  no  liberty  of  confent- 
iiiF,  then  in  refpecl  of   any  effect   or  obligation,    which 
might  be  fuppofed  to  arife  from  this  adt,  they  will   beu 
mere  founds  and  empty  forms  ;  they  may  exprefs   the 
confent  of  the  parties,  but  it  is  fuch  a  confent,    as  pro- 
duces no  obligation.     For  the  marriage  contra£l:  is  thus 
far  like  all  other  contracts;  the  natural  power  or  intention 
of  confenting  does  not  make  us  capable  of  binding  our- 
felves  by  this  or  bv  any  other  contract :  we  are  no  other 
wife  capable  of  binding  ourfclves,   than  by  having  a  mo- 
ral power,  that  is,  a  right  or  liberty  of  confenting.     "We 
allow    therefore,   that   when  a    man  and  a  woman   are 
bound  to  each  other    as  hufband  and  wife,   the  law  of 
God  forbids  us  to  put    them*  afunder  y    we  allow,    that, 
when  a  bargain  of  cohabitation  for  the  purpofes  of  mar^ 
riage  produces  any  obligation,  the  law   of    God   makes 
this  obligation  perpetual.   But  in  the  mean  time  we  affirm 
tlie  effect  of  fuch  a  civil  law,  as  we  have  been  defcribing, 
to  be,    that,    when  a  marriage    is  folemnized   otherwife 
than  the  law  requires,  the  parties  are  not  bound  to  each 
other  as   hufband   and  wife,  the   bargain,   which  they 
have  made  in  words,  is  no  bargain  at  all,  and  produces 
no  obligation. 

In  fliort  when  we  are  examining  either  thefe  or  any 
other  queftions,  which  relate  to  the  power  of  the  civil 
law  to  annul!  a  marriage  once  folemnized,  we  are  apt 
to  mjflead  ourfelves  by  not  taking  the  matter  up  high 
enough.  By  folemnizing  a  marriage  we  only  mean, 
that  a  man  and  a  woman  have  repeated  fuch  words  or 
gone  through  fuch  ceremonies,  as  cuftom  or  law  has 
made  expreiiive  of  a  bargain  of  cohabitation  for  the 
purpofes 'of  m.arriage.     When  they  have  done  this,  we 
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fuppofe  them  to  be  bound  to  each  other  as  huroand 
and  wife,  without  enquiring,  whether  they  were  ca- 
pable of  fo  binding  thenifelves  or  not.  And  then  upon 
this  fuppofition,  in  which  we  take  the  very  point  in 
queftion  for  granted,  we  rer.dily  conclude,  that  they 
are  joined  together  by  God,  and  confequently  that 
they  cannot  be  put  afunder  by  man.  But  inftead  of 
confidering  the  effects  of  a  good  and  a  vahd  marriage, 
we  fhould  here  coniider,  whether  the  marriage  is  a 
good  and  a  vahd  one.  If  the  male  and  the  female  are 
under  the  age  of  difcretion,  and  are  therefore  fubje<^ 
to  the  authority  of  their  parents ;  or  if  they  are  mem- 
bers of  a  civil  fociety,  an-d  are  therefore  fubje6l  to  the^^ 
laws  of  their  country  ;  or  if  upon  any  other  account 
they  have  no  liberty  or  no  moral  power  of  confenting; 
fuch  vv^ords  or  fuch  ceremonies,  as  are  expreffive  of 
confent,  and  in  other  circumftances  would  have  pro- 
duced a  good  and  a  vahd  marriage,  will,  in  thefe  cir- 
cumftances,  (land  for  nothing  or  have  no  meaning, 
and  will  produce  no  obligation.  The  male  and  the 
female  therefore,  by  repeating  thofe  words  and  by 
going  through  thofe  ceremonies,  though  this  zS:,  for 
want  of  a  better  name,  is  called  folcm.nizing  a  marriage, 
will  not  have  bound  themieives  to  each  other  as  huf- 
band  and  wife.  But  if  they  are  not  hufband  and  wife, 
our  natural  or  our  rehglous  notion  of  marriage  is  out 
of  the  queRlon  :  if  there  is  no  contract  at  all,  there 
cannot  be  any  perpetual  contract ;  if  they  are  not  join- 
ed together  at  all,  they  cannot  be  joined  together  by 
God  ;  and  confequently  \vq  can  have  no  grounds  for 
concluding,  that  they  cannot  be  put  afunder  by  man. 

When  a  marriage  is  thus,  to  all  intents  and  purpofes 
whatfoever,  made  a  nullity  from  the  beginning  by  the 
a£l  of  the  civil  law  j  there  can  be  no  o-bligation  of  na- 
tural juftice  upon  the  -parties  to  abide  by  the  contract 
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and  to  cohabit  as  bufband  and  wife.  For  if  they  have 
no  right  or  moral  power  of  confenting,  they  cannot 
lav  themfslves  under  any  obligation  of  juftice.  And 
we  have  feen  already  that  the  civil  law  produces  its  ef- 
fedt,  or  makes  the  marriage  a  nullity,  by  taking  from 
them  their  right  or  moral  power  of  confenting.  Indeed 
where  the  civil  law  only  makes  a  marriage  inefL\;ctual 
for  obtaining  certain  civil  purpofes,  upon  account  of  its 
wanting  fome  forms  prefcribcd  by  fuch  law,  but  allows 
the  validity  of  it  as  to  other  purpofes ;  the  parties  are 
obliged  in  natural  juflice  to  cohabit,  and  their  bargain 
of  cohabitation  is  naturally  a  good  marriage :  becaufe 
though,  by  a  marriage  contract,  which  wants  thofe 
forms,  they  are  incapable  of  obtaining  the  advantage  an- 
nexed by  the  civil  law  to  other  marriages,  in  which  thofe 
forms  are  obferved  ;  yet  the  fame  law,  by  allowing  the 
validity  of  their  marriage  in  other  refpe6ts,  leaves  them 
at  liberty  to  bind  themfelves  to  one  another  as  hufband 
and  wife.  But  where  the  civil  law  of  any  fociety  enacls 
that  a  marriage,  for  w^ant  of  age  in  the  parties  or  of  cer- 
tain forms  in  the  contrafS:,  fhall  be  void  to  all  intents  and 
purpofes  whatfoever ;  it  does  not  allow  the  vahdity  of 
fuch  marriage  in  any  refpedt,  but  renders  the  parties, 
who  contract  otherwife,  than  the  law  allows,  incapable 
of  fo  binding  themfelves  to  one  another.  And  though 
this  incapacity  arifes  immediately  from  the  civil  law, 
yet  lince  it  arifes  ultimately  from  their  own  confent,  as 
they  are  members  of  the  fociety,  it  may  properly  be  con- 
fidered  as  an  incapacity  by  the  law  of  nature* 

Some  contracts,  wliich  the  civil  law  makes  void,  are 
underflood  to  oblige  in  confcience,  though  not  in  ftri<51: 
juflice ;  they  produce  an  obligation  to  performance, 
though  it  is  not  a  perfe(St  obligation.  But  this  obligation 
takes  place  only  in  fuch  contracts,  as  the  civil  law  makes 
void  for  the  benefit  of  one  of  the  parties,  and  leaves 
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him  at  liberty,  if  he  pleafes,  to  wave  this  benefit.  It 
cannot  therefore  take  place  in  void  marriages :  becauie 
the  civil  law  makes  them  void  in  order  to  hinder  the 
parties  from  obtaining  any  benefit  by  them,  and  by 
this  means  to  fecure  fome  benefit  to  others,  in  particu- 
lar to  the  parents  of  one  or  both  the  parties,  who 
might  be  made  unhappy  by  an  improper  marriage  of 
their  children.  This  circumftance  alone  is  fufficient  to 
diftinguifli  the  cafe  of  a  marriage,  which  the  civil  law 
makes  void,  from  the  cafe  of  a  debt,  which  it  makes 
void.  But. there  is  another  very  material  circumftance, 
which  puts  a  farther  diftincSiion  between  thefe  two 
cafes,  and  fliews  us,  that,  notwithftanding  any  obliga- 
tion of  the  imperfe6l  fort  to  pay  a  void  debt,  yet 
there  is  not  the  hke  obligation  to  cohabit  upon  a  void 
marriage.  What  is  contained  in  a  contract  of  borrrow- 
ing  money  might  be  performed  by  the  borrower, 
though  there  was  no  contract  at  all.  He  might,  if  he 
pleafed,  give  the  lender  the  fame  fum  of  money,  that 
he  has  borrowed,  whether  he  had  ever  borrowed  it  or 
not.  And  confequently  though  the  contradl  is  a  nulli- 
ty, there  is  nothing  vicious  in  the  performance,  mere- 
ly for  want  of  a  contract.  Whereas,  what  is  contain- 
ed in  a  marriage  contract  is  unlawful,  when  there  is 
no  contra^  :  for  cohabitation  without  a  marriage  con- 
tract is  naturally  vicious.  Unlefs  therefore  we  will 
maintain,  that  where  a  man  and  a  woman  are  incapa- 
ble of  binding  themfelves  to  one  another,  as  hufbancl 
iand  wife,  by  a  marriage  contract,  they  are  capable  of 
binding  themfelves  in  confcience  to  do  what  is  vicious, 
we  muft  neceflarily  allow,  that  they  can  be  under  no 
obligation  to  cohabit,  as  if  they  were  hufband  and 
wife,  upon  a  marriage,  which  the  civil  law  has  ma^c 
void  to  all  intents  and  purpofes  whatfoever. 
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The  law  of  God  concerning  marrriage  produces  its 
proper  effedV,  not  by  making  all  perfons,  of  any  age 
or  in  any  circumitances,  capable  of  contracling  a  good 
and  valid  marriage,  but  by  making  all  marriages  per- 
petual or  indiiToluble,  which  have  once  been  contracted 
by  perfons,  who  are  of  fuch  age  and  in  fuch  circum- 
llances,  as  to  have  the  liberty  or  right  of  binding  them- 
1  elves  by  a  marriage  contr2(Sl:. 

Civil  laws  fet  alide  other  contracts  two  ways,  either 
by  enjoining  beforehand,  that  they  fliall  not  be  made 
{"o  as  to  obtain  any  efFecl ;  or  elfe  by  enjoining  after- 
v/ards,  that  they  il:iall  not  be  performed.  No  law  of 
God  either  natural  or  pofitive  has  retrained  the  civil 
legiflator  from  fetting  marriages  alide  in  the  former  of 
thefe  ways,  by  enjoining  beforehand,  that  they  fhall 
not  be  folemnized  with  effect,  or  fo  as  to  bind  the 
parties,  in  any  other  manner,  than  what  the  civil  law 
prefcribes.  What  the  law  of  God  enjoins  is,  that  a 
marriage,  which  is  folemnized  in  fuch  a  manner  as  to 
be  once  binding  upon  the  parties,  fhall  be  of  perpetual 
obligation.  I  do  not  fay  that  the  law  of  God  enjoins 
this  merely  concerning  a  marriage,  which  is  once  fo- 
lemnized. For  folemnizing  a  marriage  is  an  expreffion, 
which  is  ufed  in  two  fenfes.  Sometimes  when  we  fay, 
that  a  marriage  is  folemnized  between  a  man  and  a 
woman,  we  only  mean,  that  they  have  repeated  fuch 
words,  or  gone  through  fuch  ceremonies,  as  are  expref^ 
five  of  a  bargain  of  cohabitation  for  the  purpofes  of 
marriage  ;  whether  any  obligation  arifes  from  what 
they  have  done  or  not.  Thus  if  a  man  whofe  wife  is 
living  and  undivorced  from  him,  fhould  repeat  fuch 
words  and  go  through  fuch  ceremonies  with  a  fecond 
woman ;  v/e  fliould  fay  that  a  marriage  had  been  fo- 
lemnized between  the  man  and  this  fecond  woman ; 
though  in  the  mean  time  we  knew  that  no  obligation 
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of  marriage  arifes  from  this  a6l.  But  foiTietiines5  when 
we  fpeak  of  folemnizing  a  marriage,  we  ufe  this  ex- 
preffion  in  a  ftriclsr  fenfe,  and  mean  folemnizing  it 
with  effect,  fo  that  the  man  and  the  woman  by  what 
they  have  done  are  become  hufband  and  wife.  If  we 
have  been  brought  up  from  our  infancy  in  a  country, 
v/here  the  civil  law  has  allowed  almoft  ail  marriages  to 
be  binding,  provided  certain  words  and  certain  cere- 
monies have  been  made  ufe  of;  it  is  no  wonder,  if  we 
fliould  be  led  to  think,  that  what  we  have  long  found 
to  be  the  fame  thing  in  fa6l,  is  like  wife  the  fame  thing 
in  right  j  that  folemnizing  a  marriage  in  one  of  tliefe 
fenfes  is  folemnizing  it  in  the  other  fenfe,  that  repeat- 
ing thefe  words  and  going  through  thefe  ceremonies 
necelTarily  produces  an  obligation,  and  consequently, 
that  to  fet  afide  a  marriage  once  folemnized,  is  the 
fame  thing  as  to  fet  afide  a  marriage,  which  has  been  (6 
folemnized  as  to  be  once  binding.  But  by  attending  to 
this  diflin6lion  we  may  be  enabled  to  fee,  v/hat  euetSt  the 
law  of  God  concerning  marriage  does  not  produce,  and 
what  effedl  it  does  produce.  This  law  does  not  make  all 
marriages  binding,  which  have  once  been  folemnized  ;  it 
only  makes  all  marriages  perpetual,  which  have  been  fo- 
lemnized in  fuch  a  manner,  as  to  be  once  binding.  It 
does  not  make  all  words  that  exprsfs  a  marriage  con- 
tract  operate  like  a  charm  and  bind  the  confclence, 
whenever  they  pafs  through  the  mouth  ;  nor  does  it 
give  thofe,  who  repeat  fuch  words,  a  liberty  or  moral 
power  of  confenting,  in  confequcnce  of  their  being  will- 
ing to  be  man  and  wife,  that  is,  of  their  having  a  natural 
power  of  confenting ;  it  only  takes  from  m.ankind  all 
right  or  authority  to  feparate  thofs,  who  being  at  li- 
berty to  confent,  that  is  who  being  under  no  reilraint, 
either  from  the  law  of  God  or  of  man,  which  might 
take  away  their  moral  pov^rer  of  confenting^  have  bound 
themfelves  to  each  other  as  hufband  -and  wife  by  a^alid 
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bargain  of  cohabitation  for  the  purpofes  of  marriage. 
The  civil  legiflator  therefore  has  the  fame  authority  to 
make  marriages  void  from  the  beginning,  that  he  has  to 
make  any  ocher  contract  void,  by  fome  antecedent  law, 
v^fhich  takes  from  the  parties  their  liberty  of  confent- 
ing,  or  renders  them  incapable  of  confenting  Vv^ith  any 
effecl. 

The  only  difference   between   the  marriage   contrail 
and  other    contrails    is  •,    that   other  contrails,  though 
they   are    valid  from   the  beginning,  may  be   refcinded 
or    made  void    afterwards    by   fome    fubfequent     civil 
law,    which  forbids    performance  ;    whereas,    when   a 
marriage  is  folemnized  in  fiich  a   manner,  as  to  be  once 
binding,  no  fubfequent   civil  law  can    refcind    it    after- 
wards by  forbidding  performance,   conliftently  with  the 
natural  and  revealed  law  of  God,   which  has  made  this 
contra<ft    perpetual.      AVhen    civil    laws    refcind    other 
contracts  by  a   fubiequent  a£l:  of  the  legiflator   forbid- 
ding perform.ance,    they  produce  this  eifedtj   conliftently 
v.'ith  the  law  of  nature,   by  means  of  a  condition,  which 
is  included  in  the  obligation  of  every  member  of  a  civil 
fociety.     This  condition  is,  that  he  confents  to  be  obliged 
by  his  contract,   if  the  civil  law  does   not  forbid  perfor- 
mance.    The  focial  compa6t,   in  which,  as  a  member  of 
the  fociety,    he  is  a  party,    makes  fuch  a  condition  na- 
tural :  becaufe  by  this  compadl  he   obliged  himfelf  to 
fubmit  all  his  alienable  rights,  to  whatever  reftraints  and 
regulations,  the   common   underftanding    fliould  judge 
to  be  neceffary  for  the  general  good.     He  cannot  there- 
fore, whilft  he  is  under  this  obligation,   that  Is,    whilft 
he  continues  in   the    fociety,    lay    himfelf  under  any 
other  obligation,  which  does  not  include  this  as  a  ne- 
celTary   condition.     If  our  right,  in  refpe(Sl  of  the  mar- 
riage contr2i»Sl,  was  a  right  of  full  liberty ;   If  we  were 
originally    free    to   chufe    for   ourfelves,   whether   wc 
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would  make  this  contrail  temporary  and  precarious,  or 
perpetual  and  conftant ;  this  right  amongft  others  of 
the  fame  fort  would  be  alienable ;  the  focial  compact 
would  fubje6l  it  to  the  civil  power;  and  as  members  of 
a  civil  fociety  we  could  only  bind  ourfelves  in  marriage 
by  a  perpetual  contract,  upon  condition  that  the  civil 
law  fliould  not  refcind  it,  after  it  is  made.  But  our 
right  in  refpe6l  of  the  marriage  contra61  is  not  a  right 
of  full  liberty ,  the  law  of  God  has  not  left  us  free,  when 
we  bind  ourfelves  by  this  contrail,  to  m.ake  it  either 
temporary  and  precarious,  or  perpetual  and  conil:antj 
we  are  at  liberty  on  one  the  hand  to  bind  ourfelves  by  a 
perpetual  contrail,  or  not  to  bind  ourfelves  at  all :  but 
if  we  chufe  to  make  ourfelves  parties  in  this  contradl:,  we 
are  not  at  liberty  on  the  other  hand,  but  are  obliged  by 
the  law  of  God,  to  make  it  a  perpetual  one.  We  cannot 
therefore  oblige  ourfelves  to  the  contrary  by  the  focial 
compact ;  and  confequently,  when  we  confent  to  a 
marriage-con tradl,  we  cannot  be  underdood  to  confent, 
that  it  fiiall  be  perpetual,  upon  condition  of  its  not 
being  refcinded  afterwards.  This  condition  takes  place 
only  in  refpecl  of  fach  rights  to  bind  ourfelves,  as 
are  fubje61:ed  to  the  civil  legiilator  by  the  focial  com- 
pact :  v/hereas  the  right  to  bind  ourfelves  by  a  perpe- 
tual marriage-contra6l,  if  we  bind  ourfelves  by  any  mar- 
riage-contract at  all,  could  not  be  thus  fubjecled  to  the 
civil  legiilator,  confidently  with  our  obligation  to  obey 
the  law  of  God. 

XV.  We  commonly  diftinguifli   civil  laws   into  writ-  Civil  !a\vs 
ten   and  unwritten  :    but  we  feldom    form  fuch  precife  f"^^    ''^''*'^' 

A  ten  or  im- 

notions  of  each,    as   will  keep  up  the  diftinclion,   and  written, 
fliew  us  wherein  the  difference  between  them  conllfts. 
Every  rule  of  aclion,   which  is  enjoined  by  a  civil  legif- 
lator  and  committed  to  writing,   does  not  immediately 
become  a  written  civil  law.     Such  laws,  as  are  eftablifh- 
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ed  by  long  and  uninterrupted   ufage   or  cuftom,    mav 
certainly  be  committed  to  writing,  as  well  as  any  other : 
but   this   does   not   change  them   from  unwritten   into 
written  la\vs.     Every   precept  of  unwritten  law  may  be 
expreiTed  in  words  :    and  whatever  can  be  exprelTed   in 
words  may  certainly  be  written  down :     and  when  any 
precept  of  unwritten  law  is  thus  v/ritten  down,    it  will 
be  as  much  a  law,  as  it  was  before,  and  may  be  called  a 
lav/  in  writinr^,  if  vou  pleafe  :    but  if  vou  call  it  a  writ- 
ten  lav/  ;   you  v/ill  give  it  an  improper  name.     We  mud 
therefore  look   5or  fome  other  definition  of  a  written 
law,  befidcs  the  common  one,   which  only  fays,  that  it 
is    a   hi\Y   committed   to   writing.     No  rule   of  action, 
though  it  is  prefcribed  by  a  civil  legifiator,  and  is  com- 
mitted to  writing,  can  be  called  a  v/ritten  civil  law  ;  un- 
lefs  the  writing  contains  all,    that  is   efTential  to  a  civil 
law.     Now  the  elTence  or  a  civil  law  confids  in  its  be- 
ing a   rule   of  action   prefcribed  by  the  authority  of  a 
civil  legifiator.     If  therefore  the  writing  only  contains 
the  rule,  which  the  civil  legifiator  prefcribed,  but   does 
not  contain  the  evidence  of  its  having  been  prefcribed 
by  his  authority  ;  that  is,  if  fuch  writing  is  not  authen- 
ticated by  him  ;  it  will  not  contain  all,  that  is  effentlal  to  a 
civil  law,  and  confcquently  it  can  only  be  called  a  law  in 
writing,  but  will  be  no  written  lav»^     But  by  defining  a 
written  law  to  be  a  rule  of  action,  which  is  prefcribed  in 
writing  by  a  civil  legifiator,  or  which  is  prefcribed  by  the 
authority  of  a  civil  legiilator  and  is  committed  to  writing 
by  the  fame  authority,   we  fliall  diflinguiili  it  from  all 
thofe  rules  of  action,    which  are  prefcribed   by  the  au- 
thority of  a  civil  legifiator  any  otherwife,  tlian  in  writincr ; 
though  they  fliould  afterwards  be  committed  to  writing 
by  fome  one  clfe,   who  has  not  the  fame  authority. 

When  civil   legifiators   are   profeiiedly  employed   in 
making  laws ;    inilead  of  trufting  their  acts  to  the  pre- 
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carious  ciiftody  of  unwritten  tradition,  they  ufually  re- 
cord, what  they  have  done  in  writing  ;  that  fo  the  feveral 
members  of  the  fociety,  who  are  concerned  in  the  laws 
of  it,  may  know  both  where  to  find  them  and  what 
they  are.  Unwritten  laws  therefore  either  were  not 
made  at  firft  by  a  civil  legiflator  profeffedly  employed 
in  the  bufinefs  of  legiilation,  but  have  arifen  out  of 
immemorial  and  uninterrupted  ufage  and  cuftom  ;  or 
elfe,  if  they  were  made  at  firft  by  a  civil  legiflator  pro- 
feffedly  employed  in  this  bufmefs,  the  evidence  of  their 
having  been  fo  made  is  loft,  and  they  have  only  the  au- 
thority of  the  like  ufage  and  cuftom  to  fupport  them. 

XVI.  Whatever  ufage  has  obtained,  in  any  civil  fo-  Unwn't- 
ciety,  for  time  y  immemorial  without  being  interrupted,  ^^^  ^^^l 
may  be  prefumed  to  be  agreeable  to  the  fenfe  of  fuch  blifhed. 
fociety,  and  to  have  obtained  with  its  confent  :  becaufe 
the  ufage  muft  in  fo  long  a  time  have  come  to  the 
knowledge  of  the  public  ;  and  if  the  fociety  had  not 
confented  to  it,  there  muft  have  been  frequent  oppor- 
tunities either  of  interrupting  it  in  fa<St  or  of  declaring  a 
difiike  of  it  in  words.  But  whatever  is  confented  to  by  a 
civil  fociety  becomes  a  law  of  fuch  fociety  :  and  confe- 
quently  any  ufage,  which  has  obtained  for  time  imme- 
morial is  eftabliflied  into  a  law  by  prefcription.  The  par- 
ticular confent  of  each  member  of  the  fociety  is  not  necef- 
fary  for  the  purpofe  of  eftabliftiing  any  ufage,  or  the  rules 
arifing  out  of  any  ufage,  into  laws.  For  the  general  con- 
fent of  the  fociety  binds  each  of  its  members  :  and  any 
rules,  which  arife  out  of  fuch  ufage,  as  has  continued  for 
time  immemorial  without  being  interrupted  by  any 
a£l  of  the  pubHc,  become  laws  to  all,  whom  the  fociety 
intended  to  include  within  thofe  rules.  Unwritten 
laws  will  eftablifh  themfelves  in  the  fame  manner, 
not  only  in  a  perfedl  democracy,  where  the  legiflative 
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power  is  in  the  hands  of  the  whole  collective  body  of 
the  fociety,  but  under  fuch  forms  of  government  like- 
wife,  as  commit  this  power  to  fome  particular  legifla- 
tive  body.  The  ftanding  legiflator  of  a  civil  fociety,  if 
he  does  not  confent  to  any  ufage,  which  generally  ob- 
tains amongil:  the  members  of  fuch  fociety,  might 
at  any  time  interupt  or  ftop  it  by  forbidding  it.  If 
therefore  it  has  continued  long  enough  to  be  notorious, 
and  is  not  interrupted  by  any  act  of  his  j  he  may  be  pre- 
fumed  to  confentto  it:  and  this  concurrence  of  the  legifla- 
tor thus  collected  will  be  lufficient  to  give  it  the  force  of 
the  law. 

But  though  the  confent  of  a  civil  fociety,  or  of  its 
legiilative  body  coUecled  from  long  and  uninterrupted 
ufage,  eftablillies  fuch  ufage  into  a  general  law  ;  yet  a 
law  fo  eftabliflied  admits  of  exceptions.  It  binds  only 
thofe,  whom  the  fociety  intended  to  bind  by  it :  for 
no  pofitive  law  extends  farther,  than  the  intention  of 
the  legiflator  :  and  confequently  if  any  particular  cuftoms, 
different  from  the  general  ufage,  have  obtained  without 
interruption,  for  time  immemorial,  in  refpedt  of  parti- 
cular peHbns,  or  places,  or  things,  thefe  cuftoms  will 
be  exceptions  to  the  general  law,  and  will  themfelvcs 
be  the  laws  of  thofe  perfons,  places,  or  things,  in  refpe(5l 
of  which  they  have  fo  obtained.  Thefe  particular  cuft- 
oms which  are  exceptions  to  the  general  law  are  eftab- 
lifhed  by  the  fame  means,  and  upon  the  fame  authority 
with  the  law  itfelf,  by  the  confent  of  the  fociety  or  of 
its  legiflative  body  collected  from  its  not  putting  a  ftop  to 
them,  notwithftanding  they  hava   obtained   for  fo  long 

a  time,  that  they  muft  in  all  probability  have  fallen  under 
Unwriten  ,    .  . 

law   more  public  notice. 

tained        morc  diflicult  to  find  out  what  is  prefcribed  by  an    un- 

than  writ-  •  i  ,  i  •  rT-'i  i         r 

ten  law,     written  law,  than  by  a  written  one.      1  he  rules  or   un- 
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written  law  may  indeed  be  committed  to  writing.  Bat 
when  they  are,  it  will  ftill  be  a  qneftion,  whether  fuch 
writing  contains  the  law  or  not :  becaufe  it,  it  will  not 
appear  from  the  writing  itfelf,  that  it  is  authenticated, 
or  that  the  rules,  which  it  contains,  are  prcfcribcd  by 
any  legiflator.  The  law  is  founded  in  ufage  or  cuftom 
only :  and  confequently  it  can  only  be  collected  from 
ufase  or  cuftom.  In  the  mean  time  the  members  of  a 
civil  fociety  are  not  left  to  their  own  obfervations  to 
find  out  the  unwritten  laws  of  it.  The  records  of  what 
has  been  done  from  time  to  time  in  courts  of  judica- 
ture are  evidences  of  the  unwritten  law  ;  not  onjy  as  to 
the  methods  of  preceeding  in  the  court  itfelf,  but  like- 
wife  as  to  thofe  points,  which  have  come  into  queftion 
before  it.  If  the  methods  of  preceeding  in  the  court 
itfelf  are  grounded  upon  unwritten  law,  the  law,  which 
regulates  its  preceedings,  having  thus  arifen  out  of  its 
ov/n  pradlice,  can  appear  only  in  its  own  records.  The 
law,  upon  which  any  points  of  controverfy  have  been  de- 
termined by  the  court  will  likewife  app5ar  in  the  fame 
records:  becaufe  they  {hew  what  the  ufage  and  cuftom 
appeared  to  be  upon  the  fuUeft  information,  that  the 
court  could  get.  When  z  Grotius  therefore  teaches  us 
to  have  recourfe,  net  only  to  our  ov/n  obfervations, 
but  to  the  judgement  of  others,  who  have  had  more 
and  better  opportunities  than  we  have  had,  of  making 
obfervations  upon  fuch  general  ufage  or  particular 
cuflom,  as  has  eftablifhed  itfelf  into  a  law  :  he  points 
out  the  principle,  upon  which  the  determinations  of 
courts  of  judicature  are  to  be  received  as  the  moft  an- 
thentic  evidences  of  unwritten  law.  The  principle  is, 
that  their  determinations  are  authentic  evidences  of  what 
the  ufage  or  cuftom  appeared  to  be  upon  the  exadleft 
fcrutiny. 

zL.  I.  C.  Lf  XIV, 
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Uuwrit-  XVIII.    The  unwritten    laws   of  a   civil   fociety   arc 

ten      laws    ^  .  i     j  i  ,  i  r 

how     re-  lometimes  repealed   or   altered  by  an  expreis     a6l  of  the 

pealed.        legiflative    body  of   the   fociety  j    that  is,    though   they 

were  eftabhUied  at  firft  by   ufage  or   cuftom,    they   are 

fometimes  repealed    or    altered    afterwards  by   written 

laws.      They  may  llkewife  be  repealed  or  altered  by  long 

difufe  or  prefcription  :  for  as  the  confent  of  the  fociety, 

upon  which  they  are  eftablifhed,   is  cor  €t  ^d  only  from 

the  prefumptive  evidence  of  ufage  or  cuflom  ;  fo  a  long 

and  uniterrupted  difufe  afr  irds  the  fame   evidence,   that 

the  fociety  has  confented  to  repeal  or  alter  them. 

Written  XIX.  But  if  difufe  repeals   an  unwritten  law,   only 

Jaws    can-  ■' 

not  here-  as  it  IS  a  prefumptive  evidence  that  the  fociety  has 
prefcrip.^  confented  to  repeal  fuch  law;  the  confequence  will  be, 
tioii.  that  no  .written  law  can  be  repealed  merely  by  difufe; 

*  becaufe  no  prefumption  can  fet  alide  a  certainty  :  the 
record,  in  which  the  written  law  appears,  is  a  certain 
evidence  of  its  having  been  eftablilhed  by  fufficient  au- 
thoritv ;  whereas  difufe  affords  at  moft  only  a  prefump- 
tion of  its  having  been  repealed  by  the  like  authority. 

Written  laws  are  indeed  fometimes  faid  to  be  grown 
obfolete.  But  then  by  their  being  obfolete  we  are  not 
to  underftand,  that  they  have  ceafed  to  oblige,  when- 
ever it  fliall  be  found  necefflu-y  to  put  them  in  execu- 
tion. Sometimes  a  written  law  is  faid  to  be  grown  ob- 
folete, when  the  circumftances  of  thofe,  to  whom  it 
relates,  are  fo  changed,  that  the  execution  of  the  law 
would  be  of  no  ufe,  notwithftanding  it  might  be  a  be- 
neficial law  at  the  time  of  making  it.  This  happens 
more  particularly,  where  the  legiflator  had  not  the 
fpecial  matter  of  the  law  principally  in  view,  but  de- 
ligned  either  to  guard  againfl  fome  particular  evil, 
which  might,  as  he  thought,  probably  be  prevented, 
or  to  obtain  fome  particular  good,  which  might,  as  he 
thought,  probably  be  advanced,  by  ufmg  fuch  cautions^ 
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and  by  following  fuch  dire<SHons,  as  are  prefcribed  by 
the  fpscial  matter  of  the  law.  When  the  evil  there- 
fore, which  was  in  view,  is  no  longer  to  be  feared,  or 
when  the  good,  which  was  in  view,  is  efiecSlually  obtain- 
ed, the  law  becomes  ufelefs.  Sometimes,  thoug:h  theexe- 
cution  of  the  law  would  be  of  the  fame  advantage  now,  as 
when  it  was  firfl  made,  we  fay,  that  it  is  become  obfolete  ; 
if  it  has  not  for  any  confiderable  time  been  put  in  execu- 
tion, fo  that  what  it  enjoins  has  been  long  neglefted,  or 
what  it  forbids  has  been  long  pradllfed  with  impunity. 

Where  written  laws  are  become  obfolete  in  the  for- 
mer fenfe  ;  it  may  with  fome  reafon  be  called  a  hard- 
fhip,  if  it  is  nothing  more  than  a  hardfhip,  to  put  them 
in  execution.  For  fince  all  civil  laws  either  have,  or 
ought  to  have,  the  prevention  of  fome  evil  or  the  at- 
tainment of  fome  good  in  view ;  it  is  fcarce  coniiftent 
with  the  nature  of  a  civil  law  to  lay  any  reftraint  upon 
thie  members  of  a  fociety,  or  to  puni£h  them  for  not 
complying  with  any  reftraint,  where  no  evil  will  be 
prevented  or  no  good  be  obtained  by  their  compliance. 

But  where  laws  are  become  obfolete,  in  the  latter 
fenfe,  either  by  any  negle£l  of  thofe,  whofe  bufinefs  it 
is  to  put  them  in  execution,  or  by  any  other  accident ; 
if  it  can  be  called  a  hardihip  to  put  them  in  execution 
afterwards,  the  only  ground  for  calling  it  fo  is  a  fup- 
pofition,  that  through  fuch  ^long  difufe  many  perfons 
may  be  ignorant  of  what  the  law  requires  of  them. 
This  hardihip  is  effectually  prevented,  if  the  civil  ma- 
giftrate,  or  executive  body,  gives  public  notice  before- 
hand, that  fuch  a  law  will  be  put  in  execution :  and 
though  we  ufually  fay,  that  a  notice  of  this  fort  revives 
an  obfolete  law ;  yet  this  revival  is  made  without  an  act 
of  legiflative  power :  the  law  is  then  in  being,  and  all 
the  members  of  the  fociety,  that  are  concerned  in  it, 
are  already  bound  to  comply  with  it :  the  notice,  which 
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the  civil  magiftrate  gives,  only  informs  them  of  what, 
tlirough  long  difufe,    they  might  poffibly  have  forgotten. 

General  XX.    Civil  laws   may  be   divided    into  three    forts ; 

divifion  of 

civil  laws,  they  are  either  public,    or  private,    or  mixed.     Public 

laws  are  fuch  as  have  the  civil  power  of  the  public  for 
their  objetfl:.  Thefe  laws  may  again  be  divided  into 
fuch  as  are  fundamental,  and  fuch  as  are  not  fun- 
damental. Such  public  laws  are  called  fundamen- 
tal, as  prefcribe  the  form  and  eftablifh  the  conftitu- 
tional  power  of  the  legiflative  body  of  the  fociety. 
Laws,  which  determine  the  form  of  the  legiilative 
body,  and  give  one  part  of  the  fociety  an  exclufive 
right  or  power  of  legillation,  cannot  well  be  under- 
ftood  to  have  been  derived  originally  from  the  le- 
giflative body  itfelf.  No  part  of  the  fociety  has  origi- 
nally any  exclufive  right  of  legifiation :  this  right 
or  power,  as  it  arifes  out  of  civil  union,  is  vefted  in 
the  whole  colle6live  body.  And  if  no  part  has  origi- 
nally any  right  of  this  fort  j  it  cannot  acquire  any  fuch 
right  by  any  aft  of  its  own  ;  unlefs  the  reft  concur  in  this 
a61:,  and  by  fo  concurring  make  it  the  a6t  of  the  whole. 

Laws  of  this  fort  are  ufually  underftood  to  bind  the 
legiflative  body  itfelf,  and  not  to  be  alterable  by  its 
authority.  And  for  this  reafon,  when  a  legiflative 
body,  after  it  is  eftabliflied,  declares  any  law  of  its 
own  making  to  be  a  fundamental  law  or  a  law  of  the 
conftitution  ;  the  meaning  of  this  declaration  is,  that 
the  legiflative  body  looks  upon  itfelf  to  be  bound  by  this 
law. 

But  there  are  m.any  laws  in  every  civil  fociety, 
which  are  public,  though  they  are  not  fundamental, 
many,  which  relate  to  the  civil  power,  though  they  are 
derived  from  the  conftitutional  legiflative  body,  and  are 
at  all  times  fubje<5t  to  its  authority.  All  laws,  which 
regulate  or  rcftrain  the  executive   body,  eitlier  in  the 
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internal  or  external  branch  of  its  executive  power,  are 
of  this  fort.  Thofe  laws  are  public  but  not  fundamen- 
tal ones,  which  determine  the  method  of  calling  and 
appointing  civil  magiftrates  to  their  refpe(Stive  oiEces, 
which  fettle  the  extent  and  limits  of  their  power,  or 
which  regulate  the  proceedings  in  courts  of  judicature ; 
and  thofe  iikewife,  which  fix  the  manner  of  railing,  and 
and  governing,  and  maintaining  the  military  force. 

Civil  laws,  which  adjuft  the  mutual  rights  and  ob- 
ligations of  the  members  of  a  civil  fociety  in  refpedt  of 
one  ailother,  may  be  called  private  laws :  becaufe  they 
relate  more  particularly  to  private  perfons.  Of  this 
Ibrt  are  all  fuch  laws,  as  regulate  the  right,  that  a  man 
has  over  his  own  perfon,  or  to  dire6l  his  own  actions  ; 
ail  fuch,  as  either  determine  the  manner  of  acquiring, 
or  holding,  or  alienating  private  property,  or  regulate 
the  feveral  limitations,  to  which  private  property  is 
fubje^t  ♦,  and  all  fuch,  as  prefcribe  the  form  and  fettle 
the  cffc£i  of  promifes  or  contracts  or  oaths,  not  only 
of  thofe,  by  which  private  property  or  a  right  in  things 
may  be  acquired,  but  of  thofe  Iikewife,  by  which  one 
member  of  the  fociety  acquires  a  right  over  the  perfon  of 
another. 

Thofe  civil  laws  may  be  called  mixed  ones,  which 
regulate  and  prefcribe  the  mutual  rights  and  obliga- 
tions of  the  public,  or  fociety,  and  of  the  feveral  mem- 
bers or  private  perfons,  who  are  under  its  protection. 
Of  this  fort  are  all  fuch  laws,  as  guard  the  common 
welfare  by  enforcing  the  duties,  which  we  owe  either 
to  God  or  to  ourfelves  ;  all  fuch,  as  determine  the 
right,  which  the  public  has  over  the  perfons  of  the 
fubje^ls  to  demand  their  affiflance,  either  in  executing 
the  laws  within  the  fociety,  or  in  defending  it  againft 
its  enemies  from  without  ;  all  fuch  as  prefcribe  what 
taxes,  duties,  or  cuftoms  are   to  be   paid  by  the  fub- 


292 


INSTITUTES     OF 


B.II. 


In  fome 

conftitu- 
tions     the 
civil    laws 
of    fuccef- 


jefis,  by  adjufting  the  demand  of  the  public  upon  the 
private  property  of  the  individuals,  for  the  fupport  of 
the  government,  or  for  maintaining  the  common  fecu- 
rity,  and  advancing  the  common  benefit  ;  and  all  fuch 
likewife,  as  regulate  and  afcertain  the  fpecial  obedience, 
which  the  fubjefls  owe  to  their  eflablifhed  governours, 
to  the  fame  head  we  may  reduce  all  criminal  or  penal 
laws  in  general ;  becaufe  all  crimes  are  offences  of  private 
perfons  againft  the  public  :  and  all  punifliment,  in  a  flate 
of  civil  fociety,  is  inflicted  by  the  public  upon  private  per- 
fons. 

XXI.  It  may   be  a    queflion,   whether  a  civil   law, 
which  fettles  the  fucceiiion  to  a  kingdom,   is   a    funda- 
mental law  or  not.     But  ^unlefs  this    queffion  is    ftated 
^^pj^'J'^^jI^  more  precifely,  it  cannot  well  be  underftood  :    becaufe 
crown         jn  fome  conflitutions  it  may,   and  in  others  it    cannot, 
fundamcn.  be  a  fundamental  law.     In  order  therefore  to  determine 
tal    laws.  j.jg]^^iy  upon  this  queftion,    it  will  be  neceffary  to  dif- 
tinguifn  between  thofe  kingdoms,    in   which  the  king 
alone  is  the  legiflative  body,  and  thofe,  in  which  he  is 
only  a  part  of  fuch  body,  whilfi:  the  v/hole  fociety,  either 
by  itfelf  or  by  its  reprefentatives,  is  the  other  part.  And 
if  the  king  alone  is   the    conflitutional  legiflative  body  ; 
it  will  be  necefTary  to  diftinguilh   farther  between  thofe 
kingdoms,  which  are,  and  thofe,  which  are  not  patrimo- 
nial. 

Firfi: ;  in  a  patrimonial  kingdom,  if  the  king  is  the 
fole  legiflative  body,  there  is,  by  the  fuppofition,  no 
law  at  all,  and  therefore  certainly  no  fundamental  law 
which  regulates  the  fucceffion  :  becaufe  the  law,  which 
fettled  the  form  of  government,  and  the  compaft 
made  upon  this  law  between  the  king  and  the  people, 
are  fuppofed  to  have  given  the  king  who  is  in  poiTef^ 
lion,  a  power  of  chufing  and  fixing  his  fucceiTor.  If 
any  thing,  which  relates  to  the  fucceffion,  can  be  cal- 
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ed    fundamental,    it  is   the    obligation   cf  the    prefent 
poiTelTor  to  leave  the  kingdom    to  his   fuccefTor,   in   the 
fame   condition,   in   which  he  received   it    himfelf,  that 
is,    to  leave  it   patrimonial  without   entailing  it  any  far- 
ther, than  upon  the  next  immediate   fuccellbr,    by  any 
law  of  his  own  making.     As  he  received  it  in  this  con- 
dition from  the  people,    he  has  no  conftitutional  power 
of  altering  their   a6t   without  their  confent.      And  in 
fa£l,  if  he  was   to   attempt   to   alter  it,  what   he  does 
would  be  prevented  from  producing  any  efie^l:,    unlefs 
he  had  the  concurrence  of  the  people  :    becaufe  what- 
ever he  does  without  their  concurrence  is   done  only 
by  a  law   of  his   own  making  :  and  fince   he   tranfmits 
his  own  legiflative    power  to  the  next   immediate  {nc- 
celTor,  this  fuccefTor  will  have   the  fame  right   to  alter 
this  law,  that  he  had   to  make  it :  the   confequence  of 
which  will  be,  that  the  entail,  which  he  introduces,  can- 
not take  place  without  the  confent  of  fuch  fuccefTor. 

Secondly  ;  if  the  law,  which  fixes  fucceffion  to 
the  crown,  can  be  looked  upon  as  fundamental,  it 
muft  be  in  thofe  kingdoms,  in  which  the  king  alone  is 
the  conftitutional  legiflative  body,  and  the  crown  is  made 
hereditary  by  the  fame  a£t  of  the  people,  which  ap- 
pointed their  king  to  be  their  fole  legiflator.  On  the 
one  hand  the  king  in  poiTeflion,  notwithflanding  he  is 
the  fole  legiflative  body,  cannot  change  this  law,  with- 
out the  confent  of  the  people :  becaufe  it  was  made 
originally  by  the  legiflative  power  of  the  fociety :  and 
if  it  does  not  bind  him  as  a  law,  yet  it  certainly  binds 
him  as  a  compact ;  becaufe  his  immediate  and  direiSt 
confent  to  it  is  implied  in  his  acceptance  of  the  crown 
under  the  conditions,  wliich  the  fociety  has  thus  efta- 
blifhed.  On  the  other  hand,  the  people  have  by  the 
fame  compact:  given  up  their  legiflative  power  to  him, 
and  confequently  cannot  without  his  confent  repeal  the 
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law  of  the  fucceffion,  which  they  have  once  eftablifhcd. 
The  reader  will  do  well  to  remember  here,  that  we 
arc  now  only  confidering  the  conftitutional  right  of 
the  people,  and  not  any  natural  right,  which  they  may 
have  in  cafes  of  necefiity,  or  where  the  conftitutions  is 
broken. 

However,  without  having  recourfe  either  to  the 
equitable  exception  of  neceffity,  or  to  a  breach  of 
the  conftitution,  if  the  king  in  pofleflion  and  the  body 
of  the  fociety  concur  in  changing  the  law  of  the  fuc- 
ceffion ;  there  is  no  natural  reafon,  why  fuch  a  concur- 
rent a£l  fhould  not  be  valid.  For  the  notion  of  a^  fun- 
damental law  of  any  civil  conftitution  does  not  conflft 
in  its  being  unalterable  by  any  human  power  whatfo- 
ever,  but  in  its  being  unalterable  by  the  conftitutional 
legiflative  body,  where  this  body  is  only  a  part  of  the 
whole  fociety.  If  there  is  any  doubt,  whether  fuch  a 
concurrent  a<5t  can  of  right  limit  or  alter  the  fuccef- 
fion ;  this  doubt  muft  arife  from  a  fuppofition,  that  the 
fuccelTors,  before  they  come  into  poffeffion,  have  acqui- 
red a  right  to  fucceed,  which  cannot  without  their  con- 
fent  be  naturally  taken  from  them.  But  it  is  evident, 
that  if  they,  who  would  have  fucceeded,  fuppofing  the 
law  had  continued  as  it  was,  are  yet  unborn,  they  can 
have  no  right  at  all :  and  confequently  no  injury  is 
done  them,  if  the  fucceffion  fhould,  before  they  are 
born,  be  lo  limited  or  altered  by  the  concurrent  a<St  of 
the  king  and  the  people,  as  to  exclude  them.  The  dif- 
ficulty will  be  fomewhat  greater,  if  the  fuccefibrs  are 
in  being  at  the  time,  when  this  alteration  is  made.  But 
there  are  two  ways,  in  which  we  may  explain  this 
difficulty.  In  the  firft  place,  the  fuppofed  right  of  the 
fucceffi^rs  is  only  an  expectancy  during  the  life  of  the 
prefent  fucceflbr :  this  expectancy  is  fupported  by  no- 
thing but  the  law ;    it  cannot   become  a  right,   in  the 
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proper  fenfe  of  the  word,   till  it  is  accepted :    and  as 

long  as  the  prefent  pofTeflbr  lives,    there  can  be  no  ac- 
ceptance on  the  part  of  the  fuccefToi .     If  therefore  the 
law,    which  fupported  the  expe(^ancy,   is  changed,   be- 
fore the  demife  of  the  prefent  polTefTor ;    this  expectan- 
cy can  never  become  a  right  at  liII.     Or  otherwife.   The 
fucceiTors   muft  be  confidered   eilher  as  parts  of  the  le- 
gillative,  or  as  parts,  of  the  coUedive  body  of  the  focie- 
ty.     But  during  the  life  of  the  prefent  poiisiror,    the 
fuppofition  here  made,   that  he  alone  is    the  legiilative 
-body,   excludes  them  from  being  coniidered  as  parrs  of 
this  body.     And  if  they  are  coniidered  only  as  parts  of 
the  colledlive  body,  the  general  adt  of  the  fociety  con- 
cludes them,    whether   they  immediately    and  diredfly 
confent  to  fuch  acl  or  not. 

Indeed  when  we  confider  them  only  as  parts  of  the 
colle£live  body  of  the  fociety,    nothing  but  the  general 
fecurity  or  general  benefit  can  juftify  a  chang?  of  the 
fucceffion  :    becaufe  the  whole  exercife  of  civr.^-Ieaifla- 
tive  power  is  to  be  directed  by  this  end  ;    whether   that 
power  is  exercifed  to  repeal  an  old  law  or   to   make  a 
new  one  ;    whether  it  is  exercifed  by  the  conftitutional 
legiilative  body,  or  by  ths   colleftive   body,   or  by  both 
of  them  together.      For  lince  a  civil  fociety  has  no  other 
power  over  its  members,  whether  they  are  the  fucceiTjrs 
to  the  kingdom,  or  others  of  inferiourrank,  belides  what 
was  originally  defigned  for  the  general  fecurity  or  general 
benefit  ;  it  has  no  right,  either  by  making  a  new  laiv  or 
by  repealing  an  old  one,  to  take  away  even  the  reafona- 
ble  expectancy  of  advantage  from  any  of  its  members,  un- 
lefs  the  general  fecurity  or  general  beneiit  requires  that  it 
iliould  be  taken  away. 

This  account  of  what  may  be  done  in  refpeft 
of  the  law  of  the  fucceffion  to  the  crown,  where 
the  king   alone  is  the  legiilative  body,  will   fliew   us, 
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that  this  law  is  not  a  fundamental  law  of  the  conftitu- 
tion,  but  is  liable  to  be  changed  by  the  legiflative  body, 
and  may  be  changed  by    it,   without   breaking  in   upon 
the  conftitution  ;  if  the  body  of  the  fociety  either   by 
itfclf  or  by  its  reprefentatives  is  a  part  of  fuch   legifla- 
tive.     Wliere  the  conftitution  has  given  the  fole  legifta- 
tivs  power   to  the  king  ;  he    alone    cannot  change  the 
fucccfiion,  which  was  fettled  by  a  law  derived  from  the 
original   legiflative   power  of  the  fociety  :  becaufe   this 
law  is  binding  upon  him  by   means  of  a    compadl  be- 
tween him   and  the  people,    which  as  it   eftabliflied  his 
right,  eftabliflied  likewife  the  fucceftlon  :  and   fince   he 
is   only  one  of  the   parties  to  this  compa(St,    he  cannot 
by  any  a6l  of  his  own  let  the  obligation  of  it  alide.     In 
like  m.mner    the   collective   body  of  the  fociety  is   only 
one  of  the  parties  to  the  fame  compact,   which   vefted 
the    legiflative  power  in  him  :  and  confequentiy   as    it 
cannot  by  any  acTt  of  its  own  make  this    compadt  void  ; 
fo  neither  can  it  make  any  law,  which  fliall  be   binding, 
or  repeal  any,  which  was   binding  j  becaufe  as   long  as 
this  compact  fubhfts,  it  has  no  legiflative   power.     But 
neither  of  thefe  reafons  will  hold  in  refpedt  of  a  legifla- 
tive body,  of  wliich  the  king  is  one   part  and  the  body 
of  the  fociety,   either  by  itfelf  or  by   its   reprefentatives, 
is  the  other  part.     For    in  fuch  a  mixed    legiflative,   as 
this  both  the  parties  to  the   compact,   which   fixed   the 
law  of  the  fuccefiion,  are   always    prefent  :  the  king  in 
poflcflion  is  prefc;nt  on  the  one  part ;  and    the    body  of 
the  fociety  is  prefent  on  the  other  part.     If  indeed  the 
body   of    the   fociety   is  itfelf    diftingujfhed    into    two 
parts  ;  one  of  which    conflfts  of   the   felect  few   called 
nobles,  and  the  other  of  the  bulk  of  the  fociety,    which 
is  ufually  called  the    people  ;  in   all   changes,  that  are 
made  in  the  lav/  of  the   fucceflion  to    the  crown,  the 
concurrence  of  the  nobles,   when   they  are  thus   corw- 
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fidered  as  a  diftirKSl  part  of  the  fociety,   is    as  necc'flary, 
as  the  concurrence  of  the  reft  of  the  people  ;    becaufe 
the  change,  if  it  is  duly  made,    mufi  be   made    by  the 
joint   a6t  of  all,   who  were  parties    in  the  compact,   by 
which  the  fuccellion  was  originally   fettled.      No  com- 
pa£l  can  be    releafed,    and  no  law  can  be  altered,  with-        , 
out  the  confent  of   all  thofe,  who  are   parties    to  fuch 
compact    or   without   the    concurrent   a6l  of  all  thofe, 
by  whofe  authority  fuch  law  was  eftabliflisd.     The  con- 
fent therefore  of  the  king  in   prefent  poflefiion,  and  of 
what  is  here  called  the  people,    either  by  themfelvcs    or 
by  their  reprefentatives,  will  not  be  fufHcient  to  produce 
a  chang-e  in  the  fucceffion    without   the   confent    of  the 
nobles  ;  if  they  were  diftindl:  parties  to  the  original    fet- 
tlement  of  it,  and  are  not  rcprefented  by  the  reprefent- 
atives of  the   people   but  where    the    general  body  of 
the  fociety  is  thus  diftinguifhed  into  the  nobles  and  the 
people  ;  if  the  conftitutional  legiflative  body  confifts  of 
the  king  who  is  in  polTeffion,  and  the  nobles,  and  the         ' 
reprefentatives  of  the  people,  there   are  always    prefent 
in  fuch  a  legiflative  body  all  the  parties,    who  could  be 
concerned  from  the  firfl:  in  any  fcttlement  of  the  crown  : 
and  confequeYitly  fuch  a  legiflative  body  will  have  a  pow- 
er  to  limit  or  to  change  the  fucceflion  for  the  general 
fecurity  and  benefit  of  the  fociety. 

XXII.    i»   We  may  now    underftand    v.-hat     fort    of  Contro- 
kingdoms  Grotius   is  fpeaking  of,    when   he   enquires,    ^'t'^^^ 

^  .  .         ,  fucceffion 

who  can  decide  a  controverfy,  that  arifes  in  the  life-  nay  be 
time  of  a  king,  between  two  or  more  claimants  to  the  ^''-^  ,  '7 
iuccefliion.     In  thofe  conflitutions  where  the  legiflative 

o 

body  confifts  of  the  king  and  the  whole  body  of  the 
fociety,  a6ting  either  by  itfelf  or  by  its  reprefentatives, 
this  can  be  no  quefl:ion.  For  fince  fuch  a  legiflative  body 
has  a  conftitutional  right  of  limiting  the  fucceflion  by  a 
civil  law ;    there  can  be   no  doubt  of  its  having  a  hke 

l>  Grot.  L.  II.  C.  VII  §  XXVn, 
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conftltutional  right  of  putting  an  end   to    a  controverfy 
of  this  fort  by  the  fame  means. 

The  inquiry  therefore   relates  to  thofe    conftitutions 
only,   where  the  king  alone  is  the  conftitutional  legif- 
lative  body.     Grotius  tells  his  readers  in  exprefs  words, 
that  he  had  fuch  a  kingdom  in  his  mind  :    and  if  he  had 
not  told  them  fo,    it  might  eafily  have   been  colledled 
from  the  reafon,  which  he  gives,  why  the  people  could 
not  decide  this  controverfy,   and  interpret  the  law  of  the 
fucceflion  authoritatively,  fo  as  finally  to  determine  which 
of  all  the  competitors  has  the  bsft  claim.     Tne  reafon, 
which  he  gives,  is,  that  the  people  have  by  the  conftitu- 
tion  entrufted  all  civil  jurifdiction  to  their  king.  What  he 
adds  farther  would,   if  it  was  true,    increafe  the  difficul- 
ty.    He  fuppofes  the  civil  jurifdiftion  to  be  given  not 
only  to  the  king,  but  to  his  family  likewife  •,    fo  that  the 
people  or  the  body  of  the   fociety,     whilft  any  of  this 
family  are   in   being,    can  have  no  jurifJ.i<5lion   at    all, 
either  by  themfelves  alone   or  jointly  with  the  prefent 
poiTelTor.     But  this  fuppofition  is  not  true:    the  feveral 
claimants,    or  any  others  of  his   family,    have   no  civil 
jurifdi(Stion  in  his  life-time  ;    they  have  only  an  expe^Slan- 
cy  of  fuch  a  jurifdiction  ;   and  this  expectancy  will  fail, 
if  the  law,  which  fupports  it,   is  altered  before  his  death* 
However,   the  reafon,  which  Grotius  alledges,  will  con- 
clude againfi:  the  jurifdiclion  of  the   people  to  decide 
this  controverfy  by  themfelves,    or  by  their  own  author- 
ity,   without  this  additional  fappofiticn  :    becaufe,  with- 
out confidering  the  fucceubrs,  the  people  have  by  the  civil 
conftitution  vell:ed  the    legiflative  power  in  the  pofTeilbr 
of  the  crown  for  the  time  being. 

As  the  people  alone  could  not  decide  this  controverfy 
for  want  of  legiflative  power  ;  fo  neither  could  the  king 
alone  decide  it  :  becaufe,  as  Grotius  obferves,  the  right  to 
the  fuccellioa  is  not  fubjed  to  the  jurifdidlion  of  the  pre- 
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fent  poflefTor,  unlefs  In  patrimonial  kingdoms  :  in  king- 
doms, which  are  not  patrimonial,  if  the  king  is  the  con- 
ftitutional  legiflatlve  body,  the  law  of  the  fucceffion  comes 
originally  from  the  people,  and  by  compafl  between  him 
and  the  people  is  made  binding  upon  him. 

But  though  the  people  alone  cannot  decide  this  con- 
troverfy,  for  want  of  legiflatlve  power  in  general ;  and 
though  the  king  alone  cannot  decide  it,  for  want  of  le- 
giflatlve power  in  this  particular  inftance ;  yet  upon  the 
principles,  which  have  juft  now  been  explained,  the  pre- 
fent  poiTefTor  of  the  crown  and  the  body  of  the  fociety 
together  have  a  right  to  decide  it  by  a  joint  a6V.  For 
all  the  parties  to  the  original  compadl,  by  which  the  fuc- 
ceilion  was  fettled  at  firft,  are  included  in  the  king  and 
the  body  of  the  fociety  :  and  confequently  whatever  they 
do  will  be  binding  upon  all. 
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C  H  A  P.      VII. 

Of  interpretation. 

I.  Inierpretai'wn  ivhnt.  II.  Province  of  wterpretatton, 
III.  Three  forts  of  interpretation.  IV.  Rules  of  literal 
,  interpretation.  V.  Mixed  interpretation  ivhere  to  be- 
tfed.  VI.  Three  topics  of  mixed  interpretation. 
VII.  IVords  are  to  he  confrued  agreeably  to  the  fnhjecl 
matter.  VIII.  Words  are  to  be  fo  confrued  as  to 'produce 
a  reafcnahle  efecl.  IX.  IVords  of  a  laiv  or  other  ivriiing 
are  to  he  confrued  by  its  circunifances.  X.  StriB  and 
larcre  interpretation  ivhat.  XI.  Meaning  of  the  ivriter 
hoiv  extended  by  rational  interpretation,  XII.  Meaning 
of  the  ivriter  how  refrained  by  rational  interpretation, 
XIII.  Scarce  any  laius  hut  what  naturally  admit  of 
rational  interpretation, 

in«-rrprc-     -'••     A     ^  Promlfe,   OF  a  contrail,    or  a  will,   gives   us 
tatiou  ^iT^  right  to  whatever  the  promifer,  the  contradler, 

or  the  teftator,  defigned  or  intended  to  make  ours.  But 
his  defign  or  intention,  if  it  is  confidered  merely 
as  an  at^  of  his  mind,  cannot  be  known  to  any  one, 
befides  himlclf.  When  therefore  we  fpeak  of  his  deiign 
or  intention  as  the  meafure  of  our  claim  ;  we  mud 
neceffarily  be  underftood  to  mean  the  defign  or  inten- 
tion, which  he  has  made  known  or  exprefled  by  fome 
outward  mark :  becaufe  a  defign  or  intention,  which 
does  not  appear,  can  have  no  more  cife^l,  or  can  no 
more  produce  a  claim,  than  a  defign  or  intention,  which 
docs  not  exifl:. 

In  like  manner  the  obligations,  that  are  produced  by 
the  civil  laws  of  our  country,   arife   from  the  intention 

^  Grot.  L.  11.  C.  XVI   §  I. 
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©f  the  leglflator ;  not  merely  as  tins  intention  is  an  a£l 
of  the  mind ;  but  as  it  is  decLred  or  exprefled  by  fome 
outward  fign  or  mark,  which  makes  it  known  to  us. 
For  the  intention  of  the  legiflator,  whilft  he  keeps  it  to 
himfelf,  produces  no  effect,  and  is  of  no  more  account, 
than  if  he  had  no  fuch  intention.  Where  we  have  no 
knowledge,  we  can  be  under  no  obligation.  We  cannot 
therefore  be  obliged  to  comply  with  his  will ;  where 
we  do  not  know  what  his  will  is.  And  we  can  no  other- 
wife  know  what  his  will  is,  than  by  means  of  fome 
outward  lign  or  mark,  by  which  this  will  is  exprefTed 
or  declared. 

From  hence  it  appears,  that  the  way  to  afcertain  our 
claims,  as  they  arife  from  promifes,  contracts,  or  wills, 
and  our  obligations,  as  they  arife  from  inftituted  laws, 
is  TO  collect  the  meaning  and  intention  of  the  promifer, 
contradler,  teftator,  or  lawmaker,  from  fome  outward 
ligns  or  marks.  The  collecting  of  a  man's  intention 
from  fuch  figns  or  marks  is  called  interpretation. 

11.  ^  Words   are  the   common  figris,   that  mankind  „     . 

...  Province 

make  ufe  of  to  declare  their  intention  to  one  another :  of  inter- 

and  when  the  words  of  a  man  exprels  his  meaning  P^^^^^^°"* 
plainly  diftincTtly  and  perfectly,  we  have  no  occalion 
to  have  recourfe  to  any  other  means  of  interpretation. 
But  fometimes  a  man's  words  are  obfcure ;  fometimes 
they  are  ambiguous ;  and  fometimes  they  exprefs  his 
meaning  fo  imperfedly,  as  either  to  fall  fhort  of  his  in- 
tention and  not  exprefs  the  whole  of  it,  or  elfe  to  ex- 
ceed his  intention  and  exprefs  m.ore  than  he  defigned. 
In  any  of  thefe  cafes  we  muft  have  recourfe  to  fome 
other  means  of  interpretation,  that  is,  we  muft  make 
ufe  of  fome  other  figns  or  marks,  befides  the  words  of 
the  fpeaker  or  the  writer,  in  order  to  collect  his  mean- 
iRg.     Thefe  other  figns  or  marks  are  what  Grotius  ranks 

^  Grot.  ibid.  §  II.  IV. 
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under  the  general  head  of  probable  conjecSlures.  If  we 
attend  to  this  account  of  interpretation,  to  the  end,  that 
it  has  in  view,  and  to  the  means,  that  it  employs  to 
come  at  this  end,  it  will  help  us  to  diftinguifli  interpreta- 
tion from  fome  other  arts,  with  which  it  is  frequently  con- 
founded. 

Both  the    end  and  the   means   of  interpretation  will 
diftinguifh  it    from  criticifm.      The    end     which    criti- 
cifm  aims  at,  is  to  find  out    what  were  the  words    of  a 
writer  -,  whether    for  inftance,    the  writting,    that  is  be- 
fore us,  is  forged  or  genuine  ;  whether   any  parts  of  it, 
or  at  lead  any  material  parts,  have  been   foifted  in,   or 
omited,  or  erafed,   or    altered.     The  end,    which  inter- 
pretation aims  at,  is  to    find  out  what   was  the  intention 
of  the  writer  ;  to  clear  up  the  meaning  of  his  words,  if 
they  are  obfcure  ;  to  afcertain  the  fenfe  of  them,  if  they 
are   ambiguous  -,    to    determine   what    his    defign    was 
where  his  words  exprefs    it    imperfe(ftly.     Without  en- 
quiring what  means  the  critic  makes  ufe  of,    we  may  be 
fure  that  they  cannot  be  the  fame   with  thofe,    that  are 
made    ufe  of  by   the  interpreter :    for    the  interpreter's 
work  does  not  begin,  till  the  critic's  is  ended.     We  muft 
be  in   pofTeffion  of  the  writer's  genuine  words,   before 
we  can  either  fliew  from  them   what  his   intention  was, 
or  can  have  any  grounds  for  calling    in  the  affiftance  of 
conjecTtures  to  clear  up  their  m.eaning,  to   afcertain  their 
fenfe,  or  to  determine,  that  the  intention   of  him,   who 
ufed  them,   is    in   any  refpeft  different  from   what   they 
exprefs.     It  is  one  thing  to  determine,   whether  a  writ- 
ing,   that   is  before   us,   is   the  genuine  will   of  the  per- 
fon,  whofe  will  it   is   pretended  to  be  ;  and  another  to 
determine  what  was  the  intention  of  the  teftator  in  that 
will.     The  former  of  thefe  points  muft  be  fettled,  before 
the  latter  can  properly  come  into  queftion.     We  might 
indeed  be  able  to  clear  up  the  meaning  of  the  perfon, 
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who  didlated  that  writting ;  but  this  would  not  deter- 
mine the  meaning  of  the  teftator  with  any  certainty ; 
if  there  was  any  doubt,  whether  that  writing  was  his 
genuine  will,  or  not ;  unlefs  this  doubt  was  iirft  re- 
moved. 

Sometimes  we   are  at  a   lofs   to  find  out  a  writer's 
meaning,  merely  becaufe  we   cannot  read  his  writing : 
this  obfcurity  may  be  occafioned  by  his  ufing  either   a 
cypher,  or  abbreviations,   or  a  hand,   that  we  are  unac- 
quainted with.     But  the  clearing  up  fuchobfcurities   as 
thefe  is   not  the  proper  obje£t  of  interpretation.     It  is 
indeed  the  bufinefs    of  interpretation  to  find  out    the 
meaning  or  defign  of  a  writer.     But  then   it   fuppofes, 
that  we  are  in  poiTeffion  of  his  words.     And  where  we 
cannot  read  his  writing,  the  difficulty  of  making  out  his 
meaning  arifes  from  our  want  of  knowing  what  his  words 
are. 

It  is  not  very  eafy  to  determine  exadlly,  where  the 
provinces  of  the  grammarian  and  the  lexicographer 
end,  and  the  province  of  the  interpreter  begins. 
But  though  thefe  provinces  run  into  one  another  at 
their  confines,  they  are  diftin6l  enough  at  their  re- 
motefl  extremities.  The  boy,  who  is  learning  the 
Hebrew  language  by  the  help  of  his  grammar  and  his 
lexicon ,  is  certainly  not  employed  in  the  fame  province 
with  the  divine,  who  fettles  the  intent  of  the  levitical 
lawgiver.  And  yet  the  divine  is  frequently  indebted  to 
nothing  elfe  but  his  fldll  in  the  original  language  for 
his  difcoveries  of  the  meaning  of  the  law.  Interpreta- 
tion certainly  fuppofes  us  to  have  a  competent  know- 
ledge of  the  language,  which  the  writer  made  ufe  of, 
whofe  meaning  we  are  to  find  out.  Till  we  have  ac- 
quired fuch  a  knowledge  as  this ;  we  cannot  fay,  whe- 
ther his  words  are  clear  or  obfcure,  whether  they  are 
ambiguous  or  precife.     If  we  are  able  to  read  the  cha- 
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l-a^cers,  in  v^hich  he  wrote,  or  if  what  he  has  written 
is  read  to  us  by  any  one  elfe ;  the  words  will  be  only 
empty  founds,  and  cannot  convey  any  meaning  at  all. 
We  may,  if  we  pleafe,  call  our  own  ignorance  of  his 
language  and  obfcurity  in  his  writing  :  but  it  is  fuch  an 
obfcurity,  as  is  not  to  be  cleared  up  by  the  topics  of  in- 
terpretation, but  by  the  lexicon  and  the  grammar.  We 
do  indeed  call  a  man  an  interpreter  who  tranilates  what 
is  fpoken  or  written  in  a  language,  of  which  we  are 
ignorant,  into  another  language,  with  which  we  arc 
better  acquainted.  But  fuch  a  man  only  fupplies  the 
place  of  a  lexicon  and  a  grammar :  and  if  we  would 
fpeak  diftin<5lly  and  properly,  he  is  rather  to  be  called 
a  tranflator,  than  an  interpreter.  He  gives  us  the  words 
of  the  fpeaker  or  of  the  writer ;  and  then  by  means  of 
the  words,  or  of  other  conjectures,  if  fuch  canjedlures 
are  neceflary,  we  are  to  make  out  the  fpeaker's  or  the 
writer's  meaning.  It  feems  to  be  an  ignorance  of  the 
fame  fort,  though  in  a  lefs  degree,  which  makes  any 
writing  obfcure,  where  we  have  a  competent  knowledge 
of  the  language,  but  are  not  perfedl  mafters  of  it.  This 
happens  fometimes  even  in  our  mother-tongue,  in  which, 
if  there  are  no  other  words  not  generally  underftood, 
there  are  at  leaft  many  terms  of  art,  which  are  a  fort 
of  language  by  themfelves,  and  are  not  fully  unilerftood 
by  the  generality  of  the  people,  but  by  fuch  only,  as 
have  been  employed  in  the  trade  or  profeffion,  or  have 
ftudied  the  fcience,  to  which  thofe  terms  belong. 
When  a  man's  meaning,  in  what  he  fpeaks  or  writes,  is 
obfcure,  becaufe  he  ufes  fuch  words  as  thefe ;  it  can 
fcarce  be  looked  upon  as  the  province  of  interpretation 
to  explain  it.  The  only  way  of  clearing  up  the  obfcu- 
rity is  to  get  a  fuller  knowledge  of  the  language  :  this 
may  be  done  by  having  recourfe  to  thofe,  who  under- 
ftand  the  terms  of  art  or  other  words,  that  occalion 
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the  obfcurlty :    but  then  they,  to  whom  we  thus  have  ^ 

recourfe,  only  inftrucSt  us  in  the  language,  and  may  be 
looked  upon  as  tranflators :  becaufe  the  inftruction, 
which  they  give  us,  confffts  in  nothing  elfe  but  in  fub- 
ftituting  a  word,  that  we  do  underftand,  into  the  place 
of  another,  that  we  do  not  underftand.  But  fince  a 
technical  or  other  dictionary  would  do  all  for  us,  that  they 
do  ;  if  we  will  call  this  by  the  name  of  interpretation,  we  ^ 

may  as  well  give  the  fame  name  to  what  we  do,  when 
we  learn  a  language,  of  which  we  were  totally  igno- 
rant before.  In  languages,  of  which  we  have  a  compe- 
tent knowledge,  but  not  fo  perfe<St  a  knowledge,  as 
we  have  of  our  mother-tongue,  this  fort  of  obfcurity 
is  more  frequent :  and  as  we  are  rather  indebted  to 
nice  obfervations  of  our  own  upon  the  language,  than 
to  a  grammar  or  a  lexicon,  for  the  clearing  up  fucli 
obfcurities  ;  we  look  upon  what  we  do,  when  we  clear 
them  up,  as  a  fort  of  interpretation.  But  yet  fince  thefe 
obfervations  chiefly  coniift  in  comparing  the  fenfe,  in 
which  the  fame  words  are  ufed  upon  different  occa- 
Hons ;  all,  that  they  lead  us  to,  feems  to  be  nothing 
more,  than  the  common  ufe  of  words  in  the  language 
of  the  writer*  We  are  confiantlv  makinp-  the  like 
obfervations  upon  our  mother-tongue  in  our  daily 
practice  without  knowing  that  we  do  make  them. 
And  as  ftudy  and  attention  fix  them  in  our  memo- 
ries, when  wc  make  them  upon  other  languages  ;  fo  the 
frequency  of  them  fixes  them  there,  in  the  language  of 
our  own  country. 

There  are  indeed  another  fort  of  obfervations,  which 
confift  in  etymological  refinements.  But  thefe  are  as 
likely  to  miflead,  as  to  aflift  us,  in  giving  the  proper 
fenfe  to  the  words  either  of  our  own  or  of  any  other 
language.  All  words  have  their  meaning  originally 
from  nothing  elfc  but  the  common  confent  of  thofc, 
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who  ufe  them.  Their  true  fignification  therefore  is  to 
be  determined  by  this  common  confent,  which  muft  be 
looked  for,  not  in  the  etymology  of  the  words,  but  in 
common  ufe  and  cuftom.  We  may  take  pains,  or  may 
amufe  ourfelves,  in  finding  out  the  roots  of  words,  and 
in  deriving  them  from  thefe  roots  by  rules  of  etymo- 
logy. But  when  we  have  done  all,  that  we  can  do,  in 
this  way ;  an  ordinary  man,  who  has  no  other  verbal 
learning,  than  what  he  has  been  furnifhed  with  by 
common  difcourfe  in  the  language,  to  v/hich  thefe 
words  belong,  will  be  more  likely  to  give  them  their 
true  fenfe,  than  we  Ihall  be  with  all  our  refinements.  In 
dead  languages  this  fort  of  learning  feems  to  have  fome 
ufe.  We  are  forced  to  have  recourfe  to  its  help,  where 
we  can  get  no  better :  we  are  forced  to  guefs  at  the 
fenfe  of  a  word,  which  is  ufed  but  feldom,  or  perhaps 
only  once,  by  the  fenfe  of  the  root,  from  which  that 
word  is  derived.  But  this  can  never  be  done  with  any 
appearance  of  reafon,  unlefs  the  root  is  ufed  more  fre- 
quently, than  the  word  itfelf :  becaufe  otherwife  the 
fenfe  of  the  root  will  be  as  uncertain,  as  the  fenfe  of 
the  word.  And  even  where  the  fenfe  of  the  root  is 
better  afcertained,  a  few  flight  obfervations  either  upon 
our  own  language,  or  upon  any  other^  that  we  are  well 
acquainted  with,  will  ferve  to  fliew  us,  that  derivative 
words  have  often  a  verv  different  fenfe,  from  what  we 
fliould  have  imagined  them  to  have,  if  inftead  of  at- 
tending to  their  commmon  ufe,  we  had  attended  only  to 
their  etymology. 

However,  though  the  mere  tranflator  is  certainly 
employed  in  a  different  province  from  that  of  interpre- 
tation ;  yet  fince  a  more  exacl  knowledge  of  language, 
than  the  grammar  or  lexicon  can  teach  us,  is  frequent- 
ly required  to  clear  up  the  meaning  of  a  fpeaker  or  a 
writer,   where  it  is  obfcure  *,   we  may  well  confider  this 
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knowledge  as  having  a  fhare  in  the  bufinefs  of  interpre- 
tation. 

III.  Interpretation,   as  \vc    have  already  defined  it,         Three 

confifts  in  finding  out  or  colle^lino;  the  intention  of  a  ^"'"'^5^*'^- 

'^  °  terpretati- 

fpeaker  or  of  a  writer  either  from  his  words,  or  from  on. 
other  conjectures,  or  from  both.  It  may  therefore  be 
divided  into  three  forts,  according  to  the  different 
means,  that  it  makes  ufe  of,  for  obtaining  its  end. 
Thefe  three  forts  of  interpretation  are  literal,  rational, 
and  mixed.  "Where  we  colledl  the  intention  of  the 
fpeaker  or  the  writer  from  his  words  only,  as  they  He 
before  us,  this  is  literal  interpretation.  Where  his 
words  do  not  exprefs  his  intention  perfe^ly,  but  either 
exceed  it  or  fall  fliort  of  it  ;  fo  that  we  are  to  colleCl  it 
from  probable  or  rational  conjectures  only,  this  is 
rational  interpretation.  And  where  his  words,  though 
they  do  exprefs  his  intention,  when  they  are  rightly 
underftood,  are  in  themfelves  of  doubtful  meaning, 
and  we  are  forced  to  have  recourfe  to  the  like  con- 
jedures  to  find  out  in  wdiat  fenfe  he  ufed  them ;  this 
fort  of  interpretation  is  mixed,  it  is  partly  literal  and 
partly  rational ;  we  collect  the  intention  of  the  fpeaker 
or  the  writer  from  his  words  indeed,  but  not  without 
the  help  of  other  conje6lures. 

IV.  c  If  the  words  and  the  conflruction  of  a  writinsf  Ru^^s  of 
are  clear  and  precife,  we  fcarce  call  it  interpretation  to  tcr^retad- 
collect  the  intention  of  the  writer   from  thence.     But  °"' 

the  definition  of  interpretation  will  befl  inform  us 
whether  it  is  to  be  called  by  this  name,  or  not.  Inter- 
pretation confifts  in  colle<fling  the  intention  of  a  man 
from  the  outward  figns,  that  he  makes  ufe  of  to  declare 
his  intention  :  it  mufl  therefore  certainly  be  one  branch 
of  interpretation  to  collet:  his  intention  from  his  clear 
and  precife  words,  as  they  he  before  us.  The  only 
reafon,  that  we  can  have  to  doubt,  whether  this  is  to 
be  called  interpretation  or  not,  is,  that  we  commonly 
Grot.  Ibid.  §  II.  iij. 
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include  fomething  of  art,  or  ikill,   or  fagacity,  In  our 
notion  of  interpretation  :  and  there  does  not  feem  to  be 
any   art,    oi"  ilcill,   or   fagacity,   in  finding  out  a  man's 
meaning,   where  his  words  exprefs  it  clearly  and  pre- 
cifely.     That  this  is  the  reafon  of  our   doubt  appears 
from  cur  readinefs  to  give  the   name   of  interpretation 
to  our  collecling  the  intention  of  a  writer  from   his 
words  only  ;    when  there  is  any  obfcurity  arifing  either 
from  uniifual  words   or  from  a  perplexed  conftrudlion, 
which   cannot  be  removed   without  more   Ikiil   in   the 
language,    that    he    wriics    in,    than    moft    people    are 
mailers  of.     But  certainly  if  this  is  to  be  called  interpre- 
tation,  we  may  as  well  give  the  fame  name  to  our  col- 
lecling  of  his  intention  from  his  words  only,  when  there 
is  no  fuch  obfcurity :  becaufe  though  fome  art  or  fkill 
is  neceiTary  to  remove  that  obfcurity,   it   is  not  properly 
the  art  or  Ilcill  of  an  interpreter,    but  of  a  grammarian 
or  a  lexicographer.     Sometimes  however,   v^hen  the  in- 
tention  of  a  writer  is  to   be  collected  from  his  plain 
words,    we   call  it  interpretation   without   any   fcruple. 
Suppofe,   that  we  had  a  will  before  us,    which  is  to  be 
interpreted,^  and   that  I  was  to  contend  for  a  rational  in- 
terpretation of  it :    if  you  were   of  a  different  opinion 
from   me,  you   would  exprefs  this   opinion   by  faying, 
that  we  ought  to  follow  the  literal  interpretation.    Now 
as  I,   by  contending  for  a  rational  interpretation,  mean, 
that    we    are    to   collect   the    teftator's  intention    from 
fomething  elfe  befides  his  words ;    you   by  contending 
on  the  contrary,   that  we  ought  to  follow  a  literal  in- 
terpretation,   muft  mean,   that  we  ought  to  colle6l  his 
intention  from  his  words  only.     Thus,  though  we  doubt 
whether   literal   interpretation,    which   confifts    in    col- 
lecTting  a  man's  intention  from  his  words  only,   is  to  be 
called  interpretation,   when  we  confider  it   alone ;    we 
have  no   fuch  doubt,    when    we    come  to  compare   it 
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with  another  fort  of  interpretation,  which  confifts  ia 
collecting  his  intention  from  foaiething  elfe  belides 
his  words. 

The  principal  rule  to  bs  obferved  in  literal  Interpre- 
tation is  to  follow  that  fenfe,  in    refpet^  both  of   the 
words  and  of  the  conllrudlion,  which  is   ai3[reeable  to 
common  ufe,  without  attending  to  etymological  fancies 
or  grammatical  relinements.     We    have   already    [cQa 
the   reafon,  why  we  are  to  attend   rather   to  common 
ufe,  than  to  etymology,  in  determining  the  fignification 
of  words.     And  if  the  reader  underftands  what  I  mean 
by  grammatical  refinements,  he  will  readily  fee  a  rea- 
fon, why  we  are  to  attend  to  common  ufe  rather  than 
to  them.     By  grammatical  refinements   then    I   mean 
fuch  rules   of  conftruction,   as  are   not  juftified   by  the 
common  ufage  of  the  language  before  us,   and  have   no- 
thing elfe  to  fupport  them,  but  fome  groundlefs  conjec- 
ture or  fome  fuppofed  analogy  between  this  languge  and 
others.     The  rule  when  it   is   thus  explained,    will  be 
found  not  to  differ  from  one,    which  is  more  commonly 
laid  down  :  we  are  ufually  directed  in  interpretating  writ- 
ings to  follow  the  literal  and  grammatical  fenfe,  the  hteral 
fenfe,  as  to  the  words  themfelves,  and  the  grammatical 
fenfe,  as  to  the  conftruction  of  them.     In  this  rule,  we 
are  to  underftand  by  the  literal  fenfe  fuch  a  plain  fenfe  of 
the  words,   as  cuftom  and  ufage  has  given  them,  and  not 
fuch  an  etymological  fenfe  as  fancy    may  have  invented. 
And  by  the   grammatical   fenfe  we   are  to  underfland 
that  fenfe,   which  arifcs  from    fuch    a  grammatical  con- 
ftru£tion,    as  the  like  cuftom  and  ufage  will  fjpport,  and 
not  that    refined  fenfe,   which  depends  upon   a  conftruc- 
tion  fupported  only  by  fuch  rules  of  grammar,  as,  inftead 
of  being  copied  from  common  ufe,  are  intended  to  over- 
rule its  authority. 

VOL.  11.  R  r 
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Tlie  Locrians  coming  into  the  extreme  pr.rts  of  Ca- 
labria found  the  Sicilians  in  pofTjflion  of  it.  But  the 
Sicilians,  being  alarmed  at  their  unexpected  arrival, 
made  a  league  with  them,  in  thefe  words  — That  the 
Locrians  would  prcferve  amity  with  them,  and  would 
allow  them  to  enjoy  that  country  in  common  with  them- 
felves,  as  long  as  they  fliould  tread  upon  this  earth  and 
have  thefe  heads  upon  their  flioulders.  The  Locrians, 
v/hen  they  came  to  fwear  to  this  contradl,  had  firfb 
put  earth  in  their  flioes,  and  had  privately  faftened 
upon  their  flioulders  heads  of  garlick.  And  as  foon  as 
they  had  taken  the  oath,  they  threw  the  earth  out  of 
their  flioes  and  the  heads  of  garlick  from  their  fiicul- 
ders  I  and  upon  the  firfb  opportunity  drove  the  Sicili- 
ans out  of  the  country.  In  common  ufe  the  literal  and 
grammatical  fenfe  of  thefe  exprefiions  —  As  long  as  we 
tread  upon  this  earth,  and  as  long  as  we  wear  thefe  heads 
upon  our  flioulders  —  are  equivalent  to  our  faving  —  as 
long  as  vve  live.  The  Locrians  might  indeed  c?.ll  their's 
a  literal  and  grammatical  fenfe.  But  it  is  fuch  a  hteral 
and  grammatical  fenfe,  as  common  ufage  knows  nothing 
of.  When  Temures  had  articled  with  the  garrifon  of 
Ssbaftia,  that  no  blood  fliould  be  flied ;  he  ordered  all 
the  prifoners  to  be  hurried  alive.  He  might  fay,  that  he 
kept  to  the  letter  and  to  the  grammar  of  his  articles  ;  for 
though  he  took  away  the  lives  of  the  prifoners  he  did  not 
filed  their  blood.  But — not  to  fhed  their  blood  ;  — when 
the  words  are  underftood  according^  to  fuch  a  literal  and 
grammatical  fenfe,  as  common  ufage  lias  given  them;  does 
not  barely  mean — not  to  kill  them  by  letting  out  tlieir 
blood  ;  it  means  —  not  to  kill  them  at  all  in  any  manner 
whatfoever. 

We  may  now  perhaps  be  able  to  reconcile  this  feem- 
ing  contradielion  ;  that  the  literal  and  grammatical  per- 
formance of  a  contradl  is  not  a  due  performance  of  it  y 
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and  yet  that  every  contract  is  to  be  underflood  accord- 
ing to  the  literal  and  grammatical  fenfe  of  the  words, 
in  which  it  is  exprefTed.  By  the  literal  and  grammatical 
fenfe  we  fometimes  mean  fuch  a  fcnfc,  as  the  words  will 
juft  bear,  and  fometimes  we  mean  fjch  a  fenfe  as  com- 
mon ufc  has  given  them.  All  contra6rs  ought  to  be  under- 
flood  according  to  this  latter  fenfe  ,  and  a  performance 
of  them  according  to  the  former  fenfe  is  not  a  due  perfor- 
mance. 

V.  ''  "Where  the  words  of  a  contract,  or  of  a  will,  or  of  Mixed  In- 
a  law,  may  be  fo  ftrained  as  to  admit  of  a  fenfe,  which,  ^^'P^^[=^^»- 
though  it  does  not  hurt  the  grammar  and  is  not  in-  tg  be  ufsd. 
confiiient  with  the  letter,  is  fuch  a  fenfe  as  common 
ufage  will  not  juftify,  we  can  fcarce  call  thefe  words 
ambiguous.  For  words  are  then  only  to  be  looked  up- 
on as  ambiguous,  when  they  will  admit  of  two  or 
more  fenfes,  and  either  of  thefe  fenfes  is  equally  agree- 
able to  common  ufage.  This  is  frequently  the  cafe ; 
and  when  it  is  j  inftead  of  appealing  to  common  ufage, 
which  is  the  fole  principle  of  literal  interpretation  ;  we 
muft  have  recourfe  to  mixed  interpretation,  and  muil  col- 
left  the  intention  of  the  fpeaker,  or  of  the  writer,  part- 
ly from  his  words,  and  partly  from  other  conjedlures. 
When  we  have  no  reafon  to  believe,  that  his  words 
€Xprefs  his  meaning  imperfectly,  that  is,  that  they  ex- 
prefs  either  more  or  lefs  than  he  intended  ;  we  are  to 
look  for  his  Intention  within  the  hteral  and  gram.mati- 
cal  f^nfe  of  his  words  :  but  becaufe  his  words  will  ad- 
mit of  two  or  more  literal  and  grammatical  fenfes  ;  and 
common  ufage  will  not  fix  the  precife  fenfe,  in  which 
he  ufed  them ;  we  muft  have  recourfe  to  other  con- 
jeftures  to  fix  it. 

The  ambiguity  of  a  writing,  whether  it  is  a  law,  or 
a  will,  or  a  contract,  depends  fometimes  upon  the 
doubtful    fenfe  of  a  fingle  word,  fometimes  upon  the 

♦I  Grot.  Ibid.  §  TV, 
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doubtful    conftrudlion    of  a   fentence,    and    fometlmes 
upon    a   coinparifon    of   one  part  of  the  fame  writing 
with  another,   or    of  the    writing,  wi^ich    is  before  us, 
with  feme  other  writing,    which    came    from  the  fame 
hand.      If  the  law  orders,  that  a  perfon  fliall  do  a  certain 
a£t  within  the   fpace  of  two,  three,   or  more    months, 
from  fuch  a  particular  time  ;  the   intention   of  the  law- 
maker  is    doubtful    as    to    the  time   limited ;  and  this 
doubt  arifes  from  the  ambiguous  fenfe  of  the  fingle  word 
month,   which  may  mean  either  a  calendar  month,  or  a 
month   confjfting   of  twenty-eight  days.     Common  ufe 
will  not  determine   the  fenfe  for  us :    becaufe  in  com- 
mon ufe    the   fame   word  is  ufed   in  both  thefe  fenfes. 
I  bequeath  all   my   plate    to  my  eldefi:  fon,   except  one 
thoufand  ounces,   v;hicn  I  bequeath  to  my  younger  fon, 
and  direct,    that  the  elder  fliiill,   within  a  certain  time 
after  my  deceafe,   dehver  to  the  younger  one  thoufand 
ounces  of  my  faid  plate,   of  fuch  fort   and   fuch  pieces 
as  he  pieafes.     The   conftrudlion  of  the   fentence  will 
make  it  doubtful  which   of  my  two   fons  the  word  — 
he — refers  to,   whether  I  intended  to  leave  the  choice 
of  the  fort  and  of  the   pieces  to  the   elder  or   to   the 
younger.     The   levitical  law  fays —  ^  If  brethren  dwell 
together,   and  one  of  them  die,   and  have  no  fon  ;    the 
wife  of  the  dead  fhall  not  marry  without,  unto  a  ftran- 
ger  •,  her  hufband's  brother  fliall  go  in  unto  her,  and  take 
her  to  him  to  wife.     If  we  were  to  read  only  this  claufe  of 
the  law,  we  fliould  have  no  doubt  about  the  meaning  of 
the  word  —  fon,   but  fhould  naturally  conclude,   that  it 
is  ufed  in  its  common  acceptation  for  a  male  child,   and 
confequently  that,   though  the  deceafed   brother  had  a 
daughter,   the  furvivor   is  bound  to  marry  the  widow 
of  the  deceafed.     But  then,  in  the  original  language  of 
the  law,   the  word   Ton  is   fometimes  ufed  generally  to 
fignify  any  child  either  male  or  female  :    and  we  find, 
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that  where  a  man  died  without  a  male  child,  the  ^  lame 
law,  in  another  part  of  it,  fubltitutes  his  daughter  into 
his  place  and  conveys  the  inheritance  to  her.  From 
comparing  thefe  two  parts  of  the  law  together  it  be- 
comes doubtful,  whether  t:ie  word  Ion,  in  the  former 
of  them,  is  ufed  in  its  ftriiSl^ft  fenfe  for  a  male  child 
only,  or  in  its  general  fcn^e  for  any  child  of  either  fex. 
The  common  ufe  of  the  word  will  juftify  either  accepta- 
tion :  we  mud  therefore  have  recourfe  to  fomething  elfe, 
befides  the  word,  and  the  common  ufe  of  it,  to  collect 
the  intention  of  the  law- maker. 

When  s  PufFendorf  is  to  fliew,  how  a  claufe  in  a 
law,  which  is  precife  and  determinate  in  itfelf,  becomes 
ambiguous,  by  comparing  it  with  fome  other  claufe 
either  in  the  fame  law,  or  in  a  different  law,  which 
came  from  the  fame  legiflator ;  he  makes  ufe  of  fuch 
inftances,  as  belong  to  another  head.  One  law,  fays 
he,  enafls,  that  a  ftatue  fhall  be  erected  in  the  gymna- 
lium  in  honour  of  any  perfon,  who  kills  a  tyrant. 
Another  law  enadts,  that  no  woman  fliall  have  a  ftatue 
in  the  gymnafium.  Now  it  happens,  that  a  woman 
kills  a  tyrant.  Here  indeed  it  will  be  a  quedion,  what 
is  the  intention  of  the  law-maker,  when  fuch  a  cafe 
happens.  But  the  qucftion  does  not  arlfe  from  any 
ambiguity,  that  there  is  in  the  words  of  either  of  thefe 
laws,  when  it  is  compared  with  the  other.  The  words 
of  each  law  are  clear  and  precife,  not  only  when  the 
laws  are  confidered  feparately,  but  likewife,  M'hen  they 
are  compared  together.  The  doubt  arifes  from  the 
impoliibility  of  complying  with  both  the  laws,  in  this 
particular  cafe  :  and  the  queflion  is,  which  of  them  we 
may  negledl  moft  confiftently  with  the  intention  of  the 
legiflator.  In  this  inftance  we  are  not  to  colledl  his  in- 
tention, as  we  do  in  ambiguous  laws,  from  mixed  in- 
terpretation,   fo  as  to  act  up  to  his  words,   but  to  give 
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thofe  words,  which  are  doubtful  in  themfelves,  a  precife 
and  determinate   fsnfe  by     conjediures  :    we  are  left  to 
collccl:  his  intention  by  rational  intepretaticn,    or  from 
conjedlure   only  :    for   whichever  of  the   two   laws   wc 
comply  with,     it  is   impoilible,    that  we  fliould  in   any 
fenfe  act  up  to  the  letter  or  keep  within  the  words  of 
the  other.     Another  of  his  examples  is  taken  from  a 
law,    which  by  a  particular  accident  clafiics  with   itfclf, 
The  law   lays,   that  a  woman,   who  has  been  raviflied, 
fliall  have  her  cl\oice,    either  to  compel  the   man,    by 
whom  ilie  was  ravilhed,    to  marry  her,    or  to  have  him 
put  to  death.     The  fame  man  has  raviflied  tv,'o  women. 
One  of  them  demands  him  in  marriage  ;    the  other  de- 
'  mands  his  life.     We  may  have  an  ufe  for  this  example 
hereafter,    but  this  is  certainly  not  the  proper  place  for 
it.     The  cafe  here  fuppofed  does  not  make  the  words  of 
the  lav/  ambiguous,    but  makes  it  impofhble  to  comply 
with  it  in  all  its  parts.     The  intention  of  the  lawmaker 
is  indeed  doubtful.     But  this  doubt  does  not  arife  from 
any  ambiguity  introduced  into   his  v/ords  by  the  acci- 
dent here  fuppofed.     The  doubt  is,  which  part  of  the 
law  he   would  have  us  comply  with,  when  we  cannot 
comply  with  both.   And  this  doubt  is  not  to  be  determin- 
ed,   by  fettling   the  precife  meaning  of  his  words  from 
conjedlure.     We  here  have  recourfe  to  conjedlure  for  a 
very  different  purpcfe,   for  the  purpofe  of  finding  out  an 
intention,   which  is  not  expreiTed  in  his  words,    in  any 
fenfe  of  them  whatfoever.  Grotius  reduces  all  quefiions 
of  this  fort,  to  the  head  of ''  rational  and  not  of  mixed 
interpretation  :  he  does  not  treat  of  them,   when  he  is 
inquring  what  conjectures   are    to   be  made  ufe  of   to 
find   out  the  intention  of  the    lawmaker,     where  his 
words  will  admit  of  more  fenfes,  than  one  ;  but  when 
he  is  incuirinfT  how  vre  are  to  find  out  v/hat   his  in- 
tention  is  in  fome  particular  cafe,    v.'hich  makes  it  im- 
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po.lible  to  acl  up  to  any  intention,  that  the  letter  of  the 
\n\v  expreflcs. 

VI.  In  mlxsJ  interpretation,  where  the  intention    of  Three  to- 
the  writer    is  exprefljcl  in  Iiis  words,  but  tlie  words  are  niked  iu- 

aviibi<:Lious  and  v/ill   admit   of  more  lenfes  tlian  one,  fo  terpreta- 

^  .  .  nun. 

that  we  are  forced  to  liave  recourfe  to  rational  conjeclures 

in  order  to  determine,  in  which  of  the  feverai  r^-nfes  the 

words  were  ufed ;'  the  topics,  from  whence  our  conjeclures 

are  drawn,   arc  either  the  fubje^l  matter  of  the  writing 

or  the  effefl,  that  it  v/iii  produce,  according  as  wexonfirue 

it  in  this  or   in  that  fenfe,  or  laftly  fonie  circuraftances, 

that  are  connected  widi  it. 

VII.  '^  Vv^hen  any  words  or  expreflions  in  a  writing  are  -v^ords 
of  doubtful  meaning,  the  firft  rule  in  mixed  interpre-  ^^e  to  be 
tation  is  to  give  them  fuch  a  fenle,  as  is  agreeable  to  agreeably 
the  fubiefl  matter,  of  which  the  vvriter  is  treating.  For  J.°, .  J^^'^ 
we  are  fare  on  the  one  hand,  that  this  fubje£l-m.atter  matter. 
was  in  his  mind,  and  can  on  the  other  hand  have  no 
reafon  for  thinking,  that  he  intended  any  thing,  which 

is  different  from  it,  and  much  lefs  that  he  intended  any 
thing,  which  is  inconrifient  with  it.  If  a  truce  is  agreed 
upon  for  thirty  days  ;  the  word  —  day  —  niufl:  mean  a  ' 
natural  day  confilliing  of  twenty  four  hours,  and  not  an 
artificial  day,  or  that  fpace  of  time, 'during  which  the  fun 
is  above  the  horizon.  This  latter  fenfe  is  inconfiflent  with 
the  fubjefl  matter  of  the  agreement.  For  a  truce  is  a 
continued  ceilation  of  arms:  and  there  can  be  no  conti- 
nued ceflation  of  arms  for  thirty  days,  unlefs  it  is  for 
thirty  natural  days  :  becaufe  thirty  'artificial  days  are 
not  a  continued  fpace  of  time,  but  are  interrupted  by 
as  many  nights.  '  Wlien  St.  Peter  had  lieard  upon  what 
occafion  Cornelius  had  fent  for  him  ;  he  begins  his  dif- 
courfe  witn  faying,  that  God  is  no  refpe61:er  of  perfons, 
but  that  in  every  nation,  he  that  fearethhim,  and  work- 
cth  ri^hteonlhefs  is  excepted  with  him.  We  may  undcr- 
ftand  St.  Peter  to  mean  either,  that  perfons  of  all  nations, 
whether  they  receive  or  reject  chriftianity,  if  they  only 
»  Grot  ibid.  §  V.  VI.  VII.        I  ibid  §  V.     ^  A6b  X.  34-  35. 
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fear  God  and  work  rightcoufnefs  according  to  the  prin- 
ciples of  the  hght  of  nature,  will  be  alike  rewarded  by 
him  in  a  world  to  come  •,  or  elfe  that  perfons  of  all  na- 
tions, as  well  as  the  jews,  provided  they  are  ready  to  do 
the  will  of  God,  were  alike  defigned  by  him  to  be  ad- 
mitted into  the  chriftian  covenant.  The  fubje^Sl  matter 
upon  which  the  apoftle  was  fpeaking,  will  determine  us 
to  give  this  latter  fenf.^:  to  the  doubtful  expreilion  of  be- 
in?  accepted  with  God.  The  cafe  before  him  was  that 
of  a  religious  gentile,  who  had  been  called  by  God  to  the 
knowledge  and  belief  of  the  gofpel,  and  was  delirou?, 
if  it  might  be^  of  being  inftrucSled  in  that  knowledge 
and  of  receiving  that  faith  :  at  a  tim^e  when  the 
apoftles  as  well  as  the  other  chriftian  converts,  were 
of  opinion,  that  this  was  the  particular  privilege  of  the 
jewlfh  nation.  His  intention  therefore,  if  we  judge  of 
it  by  the  fubject,  upon  which  he  was  fpeaking,  muft 
relate  to  fuch  acceptance  only,  as  confifts  in  being  ad- 
mitted into  the  chriPcian  covenant.  Whether  God  will 
reward  thofe  hereafter,  who  live  according  to  the  prin- 
ciples of  the  light  of  nature,  though  they  rejedt  the 
belief  of  the  gofpel,  was  a  fubjecl,  that  did  not  then 
come  before  him.  If  therefore,  when  he  fays,  that  in 
all  nations  they  who  fear  God  and  work  righteoufnefs, 
are  accepted  with  him,  we  fuppofe  his  intention  to  be, 
that  whofoever  lives  according  to  the  principles  of  the 
light  of  nature,  though  he  rejecSls  the  gofpel,  fliall  be 
equally  admitted  to  the  future  rewards  of  heaven,  with 
thofe,  who  receive  it  ;  we  give  his  words  a  groundlefs 
meaning ;  becaufe  we  give  them  fuch  a  meaning  as 
docs  not  appear  from  this  fubje^Sl-matter  to  have  been 
in  the  mind  of  the  ipeaker. 
WoriUsre  VIII.  "^  The  fecond  rule,  in  mixed  Interpretation,  is 
'^"  n"^  J  to  eive  all  doubtful  words  or  expreffions  that  fenfe, 
as  to  pro-  which    makes   them    produce   fome   effedl ;    this   effect 

filler  r» 

reafnnable  *^"^  ^"  general  be  a  reafonable  one ;    and  it  muft  like- 
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wife  be  the  fame,   that  the  lawmaker  or  the  teftator  or 
the  contracter  intended  to  produce. 

Firft ;   All  doubtful  words  or  expreffions  are  to  be 
taken  In  fuch  a  fenfe,   as  will  make  them  produce  fomc 
efFedl ;    that   is,   they  are  fo  to  be  conllrued,    as  to  give 
them  fomc  meaning :   for  to  take  them  in  any  fenfe, 
that  will  make  them  produce  no  efFecft,  is  in  reality  to 
give  them  no  meaning  at  all.     The  rule  therefore  of 
taking  all  doubtful  words  or  expreffions  in  fuch  a  fenfe, 
as  will  make  them  produce  fome  effedt,  amounts  to  the 
fame  thing,    as  if  we  had  faid,    that  all  words  are  to  be 
conftrued  in  fuch  a  manner,   as  will  give  them  fome 
meaning.     Any  other  conftru6lion  of  them,  inftead  of 
pointing  out  the  intention  of  the  writer  or  the  fpeaker, 
fuppofes  him  to  have  ufed  the  word  without  any  inten- 
tion at  all.     If  the  teftator,   as  we  juft  now  fuppofed, 
bequeaths  all  his  plate  to  his  elder  fon,  except  one  thou- 
fand  ounces,   which  he  bequeaths  to  his  younger  fon, 
and  diredls  that  the  elder  fhall,   at  a  certain  time,  deli- 
ver to  the  younger  one   thoufand  ounces  of  the  faid 
plate  of  fuch  fort  and  fuch  pieces,   as  he  pleafes  ;    this 
rule  would  determine  the  intention  of  the  teftator  to 
have  been,   that  his  younger  fon  fliould  have  the  choice 
of  the  fort  and  the  pieces.     The  ambiguous  words  —  of 
fuch  fort  and  fuch   pieces  as  he  pleafes  —  would  in  the 
contrary    conftru£tion    be    needlefs,     and    produce    no 
efie6l.  If  the  choice  had  been  intended  for  the  elder  fon, 
the  teftator  would  have  had   no  occafion  to  add  thefe 
words.     For  by  leaving  all  his  plate  to  the  elder,  except 
one  thoufand   ounces  of  it,  which  the  elder  within  a 
certain  time  is  to  deliver  to  the  younger,  the  fort  and 
pieces  to  be  delivered  would  of  courfe  have  been  at  the 
option  of  the   elder  ;   fmce   the  younger  would  by  the 
will  have  had  no  claim  but  to  a  certain  weight  of  plate. 

VOL.   II.  S  s 


3i8  INSTITUTES      OF  B.  11. 

When  tlierefore  the  teftator  goes  on,  and  fays,  that  It 
ihall  be  of  fuch  fort  and  fuch  pieces,  as  he  pleafes ;  to 
give  thefe  words  any  meaning  or  to  make  them  pro- 
duce any  effe^l,  which  would  not  have  been  produced 
without  them,  it  mui\  have  been  the  intention  of  the 
teftator  to  transfer  the  choice  to  the  younger  from  the 
elder,  to  whom  of  courfe  fit  would  have  belonged,  if 
he  had  not  added  this  claufe. 

Secondly  ;  ambiguous  words  or  expreflions  are  fome- 
tlmes  capable  of  two  fenfes,  and  will  produce  fome 
effe6l  in  either  of  the  two.  The  rule  then  goes  farther, 
and  fays,  that  the  effcdl  muft  be  a  reafonable  one.  No 
other  efFe£l  can  be  fuppofed  to  have  been  in  the  fpeakers 
or  writers  intention  ;  becaufe  no  man  can  be  fuppofed 
to  intend  what  is  abfurd  or  unreafonable.  We"  meet 
with  an  example  in  Puffendorf,  which  belongs  rather 
to  this  head,  than  to  that,  under  which  he  mentions  it. 
Labeo  having  agreed  by  a  league  with  Antiochus,  that 
the  latter  ihould  give  up  half  his  fleet,  cut  every  Ihip 
in  two.  The  v/ords  v/ould  perhaps  admit  of  this  con- 
ftruiSlion,  and  would  certainlv  Droduced  fome  effect,  if 
they  were  thus  conftrur.d.  But  it  is  fuch  an  effe£l,  as 
can  never  be  fuppofed  to  have  been  in  the  mind  of  An- 
tiochus, when  he  agreed  to  thefe  conditions ;  becaufe  it 
is  an  unreafonable  and  abfurd  one.  If  the  words  will 
admit  of  this  meaning,  yet  it  cauld  not  be  his  meaning 
by  agreeing  to  part  with  half  his  fleet,  he  cannot  be  fup- 
pofed to  have  confented,  that  the  half,  which  he  parts 
with,  fliould  be  underftood  in  fuch  a  fenfe,  as  would  in 
efFe^f  deprive  him  of  the  whole. 

All  civil  laws  and  all  contrails  in  general  are  to  be 
fo  conftrued,  where  the  words  are  of  doubtful  mean- 
ing, as  to  make  them  produce  no  other  efFe(5l,  but 
what  is  confiftent  with  reafon  or  with  the  law  of  nature. 
And  where  men  live  in  a  ftate  of  civil  fociety  all  doubt- 
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ful  words  In  any  of  their  contracls  with  one  another  are 
to  be  conftrued  in  that  fenfe,  which  will  produce  an  efFe^l 
that  is  confiftent  witii  the  civil  laws  of  the  fociety,   to 
which  they  belong.     For  where  nothing  appears  to  the 
contrary,  the  prefumption  is,    that    they    meant    what 
they  ought  to  mean,  or  that  they  defigned  nothing,  but 
what  the  law  allows.     Thus  if  the  civil  law  has  fixed  the 
intereft  of  money  at  five  pounds,  for  the  loan  of  an  hun- 
dred pounds,    for  one  year,  and  the  lender  ftipulates  for 
the  payment  of  fifty  fhillings  at  the  end  of  fix  months ; 
we  muft  here  by  the  word — month — underftand  calen- 
dar months.     The  word  indeed  would  produce  fome  e- 
fFe6l,  if  we  were  to  conftrue  it  to  mean  months  of  twen- 
ty eight  days  or  four  weeks  ;    but  this  effect  would  be 
Inconfiftent  with  the  law  :  becaufe  it  would  make  the  in- 
terefl  higher,  than  according  to  the  rate  of  five  pounds 
for  one  year. 

Thirdly ;  "  Grotius  ranks  the  reafon  of  a  law  amongft 
thofe  topics  of  mixed  interpretation,  which  are  drawn 
from  its  circumftances :  but  I  fliould  rather  chufe  to 
rank  it  amongft  thofe,  which  are  drawn  from  its  eiFe6l. 
The  reafon  or  final  caufe  of  a  law  confifts  in  the  end, 
which  the  legiflator  intended  to  obtain,  or  in  the  effedl, 
which  he  intended  to  produce,  by  making  the  law. 
And  when  we  argue,  that  any  ambiguous  words,  which 
we  meet  with  in  a  law,  muft  be  underftood  in  one  par-, 
ticular  fenfe,  rather  than  in  any  other,  which  they 
might  poflibly  admit  of,  becaufe  this  particular  fenfe  is 
agreeable  to  the  reafon  of  the  law ;  our  meaning  is, 
that  in  this  fenfe  of  the  words  the  law  will  produce 
the  effect,  which  the  legiflator  intended  to  produce  by  it. 

The  reafonablenefs  of  this  topic  of  interpretation  Is 
evident.  For  fince  the  reafon  of  a  law  confifts  in  the 
end,  which  the  law  maker  intended  to  obtain,  or  in  the 
effecSl,   which  he  intended  to  produce  by  it  5    and  fince 
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he  cannot  be  fuppofed  to  intend  the  end,  without  intend- 
ing the  means  j  if  we  give  his  words  fuch  a  meaning,  as 
is  agreeable  to  the  reafon  of  the  law,  or  fuch  a  meaning, 
as  will  make  the  law  produce  the  effect,  which  he  intend- 
ed to  produce  by  it,  we  give  them  fuch  a  meaning,  as  is 
agreeable  to  his  intention. 

Our  author  cautions  his  readers  not  to  confound  the 
meaning  of  a  law  with  the  reafon  of  it ;  but  he  does 
not  explain  either  the  one  or  the  other  diftin^tly  enough 
to  point  out  the   mark    of  difference  between   them. 
The  meaning  of  a  law  is  the  defign  of  the  lawmaker 
in  refpeift  of  what  he  commands  or  forbids.     The  rea- 
fon  of  a  lavv  is   his   defign   in  refpedt    of  the   end   or 
purpofe,     for    which    he  commands   or  forbids  it.     If 
the  words  of  a   law,   where  it  commands    or   forbids 
any  a£tion,   will  admit  of   more  fenfes,    than  one  ;  this 
ambiguity  renders  the  meaning  of  the  law  uncertain,  or 
leaves  it   doubtful  what  action  the   lawmaker  defigned 
to  command  or  to  forbid.     At  the  fame  time  the  reafon 
of  the  law  may   be  expreffbd   in  fuch    clear  and  precife 
words,  as  to  leave   no  doubt  at  ail  about  the  ultimate 
efFedt,   which  the   lawmaker   defigned  to  produce,   or 
about  the  end,  which  he  defigned  to  obtain,  by  what  he 
has  commanded  or  forbidden.     The  rule  here  is,   that 
the  meaning  of  the  law  is  to  be  determined  by  the  rea- 
fon of  it,  or  that  the  defign  of  the  lawmaker,  in  refpe(St  of 
what  he  commands  or  forbids  by  the  law,  is  to  be  colle<5l- 
ed  from  the  effedt,  which  he  defigned  ultimately  to   pro-* 
duce  by  it. 

A  levitical  law,  which  has  been  already  explained,  will 
help  to  illuftrate  this  rule.  The  law  fays  —  Thou  fhalt 
not  take  a  wife  to  her  fifi:er  to  vex  her,  to  uncover  her 
nakednefs  befides  the  other  in  her  life  time. — Now 
the  idiom  of  the  original  language  has  left  the  meaning 
of  the  law  doubtful  in  refpe^  of  what  is  forbidden  ;  it 
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is  not  certain,  whether  the  lawmaker  defigned   to  for- 
bid the  marriage  of  a  man  with  the   filler    of  his   firft 
wife  in  particular  or  whether  he  defigned  to  forbid  a 
marriage  with  any  fecond  wife   at  all,   in  the    life-time 
of  the  firft.     But  the  reafon  of  the  law  is  exprefled  pre- 
cifely  enough  to   leave   no  room  to    doubt   about  it : 
whatever  was  here  defigned  to  be  forbidden,    the  legif^ 
lator  in  forbidding  it   defigned   to   guard  the   domefi;ic 
happinefs  of  the  firft  wife — Thou  fiialt  not  take  a  wife 
to  her  fifi:er  to    vex   her.     If  therefore   we    collect  the 
meaning  of  the  law  from   the  reafon  of  it,  that    is,  if 
v/e  give  the  doubtful  words  of  prohibition  fuch  a  ^tu^Cy 
as  will  make  the  law  produce  the  efFe<Si:,    which   the   le- 
giflator  defigned   to   produce  by  it  ;  we   muft  confi:rue 
it  to  be  a  general   prohibition  of  marrying  any  fecond 
wife   in  the  life-time  of  the  firft,   and  not    a  particular 
prohibition  of  marrying  the  fifter  of  fuch  firft  wife :    bc- 
caufe  her  domeftic  happinefs  would  be  as  likely  to  be  dif- 
turbed  ;  if  her  hufi^and  in  her  fife-time  married  any  fe- 
cond wife  j  as  if  he  married  her  own  fifter. 

Some  caution  however  is  necefiary  to  be  obferved  In 
applying  this  topic  of  interpretation.  Before  we  attempt' 
to  determine  the  meaning  of  ambiguous  words  or  ex- 
preflSons  in  any  writing  by  arguing  from  the  reafon, 
upon  which  the  writer  proceeded,  or  from  the  end, 
which  he  had  in  view  ;  we  muft  take  care  to  fhew,  as 
evidently  as  we  can,  that  we  are  in  poficiTion  of  his 
true  reafon.  For  if  there  is  any  doubt  about  this  point 
though  the  meaning,  which  we  give  to  his  words,  may 
fuit  exa<Slly  with  the  reafon,  which  we  fuppofe  him  to 
have  had  in  view  ;  our  interpretation  will  be  as  doubtful 
in  the  conclufion,  as  it  is  in  this  firft  principle.  The 
fafeft  ground  to  ftand  upon  is  what  the  writer  himfelf 
affords  us  :  when  the  legiflator  has  plainly  declared  the 
reafon  of  the  law  in  the  body  of  it  j  we  may  argue  from 
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thence  with  certainty :  but  when  we  are  left  to  colle<fV  it 
by  fome  other  means,  the  foundation  of  our  argument 
will  be  only  conjedlaral  :  and  the  juftnefs  of  our  inter- 
pretation of  the  law  will  depend  upon  the  evidence,  by 
which  our  conjectures  about  the  reafon  of  it  are  fupport- 
ed. 
Words  of  IX.  There  are  numberlefs  "  circumftances  of  laws, 
or     other  ^^  contra£ls,  or  wills,  which  may  help  to  afcertain  the 

writing      meaning  of  the  writer   where  he  has  made  ufe  of  any 
are  to  be  _      ^  ^ 

conftrued    anibiguous  words  or  exprcffions.      Grotius  divides  thefe 

cumllan-^"  circumftances  into  two  forts,   into  fuch  as  are  conneCl- 
ees«  ed   with  the  writing  in  origin  only,  and  fuch    as  are 

connefled  with  it  in  place  as  well  as  in  origin.  To  thefe 
two  forts  we  may  add  a  third  :  for  there  are  fome  cir- 
cumftances, which  feem  to  be  connected  with  a  law, 
or  a  contradl:,  or  a  will,  rather  in  time,  than  either  in 
origin  or  in  place. 

When  the  words  of  a  law,  or  a  contrail,  or  a  will, 
are  capable  of  two  or  more  different  fenfes,  fo  that  the 
meaning  of  the  writer  is  left  doubtful ;  what  has  been 
fpoken  or  written  by  the  fame  lawmaker,  or  contra6ler, 
or  teftator,  upon  fome  other  occaiion,  is  a  circumftance 
of  the  doubtful  writing.  But  whenever  we  alledge  any 
thing  as  a  circumftance  of  a  doubtful  writing ;  and  argue 
from  it  to  afcertain  the  meaning  of  the  writer  ;  it  is  ne- 
ceiTary  to  fhew,  that  the  writing  and  what  we  {o  alledge 
have  fome  connection  with  one  another.  For  nothing, 
which  is  wholly  unconnedled  with  fuch  writing,  can  ei- 
ther be  made  ufe  of  to  explain  any  ambiguous  words  in 
it,  or  with  any  propriety  be  called  a  circumftance  of  it. 
The  origin  of  what  has  been  fpoken  or  written  by  the 
lawmaker  or  contradler,  or  teftator  upon  fome  other  oc- 
caiion, makes  it  a  circumftance  of  the  law,  or  contract, 
or  will  in  queftion  \  they  had  both  the  fame  origin,  and 
are  connected  with  one  another  by  coming  from  the  fame 
perfon. 

0  Grot.  Ibid. 
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In  doubtful  matters  it  is  reafonable  to  prefume,  that 
the  fame  perfon  is  ahvays  in  the  fame  mind,  where 
nothing  appears  to  the  contrary ;  that  whatever  was  his 
defign  at  one  time,  the  fame  is  likewife  his  defign  at 
another  time,  where  no  fufiicient  reafon  can  be  pro- 
duced to  prove  an  alteration  of  it.  If  the  words  there- 
fore of  any  writing  will  admit  of  two  or  more  different 
fenfes,  when  they  are  confidered  feparately,  but  muft 
necelTarily  be  underflood  in  one  of  thefe  fenfes  rather 
than  the  other,  in  order  to  make  the  writer's  meaning 
■agree  with  what  he  has  fpokcn  or  written  upon  fome 
other  occafion  ;  the  reafonable  prefumption  is,  that  this 
muft  be  the  fenfe,  in  which  he  ufed  them. 

We  frequently  apply  this  rule  of  interpretation  in 
reading  the  works  of  any  author  either  ancient  or  mo- 
dern. If  we  meet  with  a  palTage,  which  is  of  doubtful 
meaning,  we  ufually  make  him,  if  we  can,  a  commen- 
tator upon  himfelf,  by  comparing  this  with  fome  other 
palTage  in  his  writings.  And  whatever  we  find  to  have 
been  his  meaning,  where  he  fpeaks  plainly,  we  conclude 
to  have  been  likewife  his  meaning,  where  he  fpeaks 
doubtfully. 

The  law  of  Mofes  fays,  —  If  thy  brother  be  waxed. 
poor  and  fallen  to  decay  with  thee,  then  thou  flialt 
help  him,  a  ftranger  or  a  fojourner,  that  he  may  live 
with  thee  :  thou  llialt  not  give  him  thy  money  upon 
ufury,  nor  lend  him  thy  victuals  upon  increafe.  Here 
it  is  a  queftion,  whether  the  legiflator  meant,  that  the 
Ifraelites  fliould  thus  help  a  poor  ftranger,  or  that  a 
ftranger  fliould  thus  help  a  poor  Ifraellte.  For  the  words, 
which  are  wanting  to  make  the  fentence  complete  may 
be  fo  fupplied,  as  to  give  it  either  of  thefe  fenfes. 
When  I  had  occalion  before  to  mention  this  law,  I  en- 
deavoured to  afcertain  the  meaning  of  it  by  the  help  of 
another,  which  came  from  the  fame  legiflator.  —  Unto 
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a  ftranger  thou  mayeft  lend  upon  ufury,  but  to  thy 
brother  thou  flialt  not  lend  upon  ufury.  This  fecond  law 
puts  a  difference  between  an  Ifraelite  and  a  ftranger,  in 
refpe^l  of  lending  money  to  either  of  them,  by  allowing 
the  Ifraelites  to  lend  upon  ufury  to  ftrangers,  whilft  it 
forbids  them  to  lend  upon  ufury  to  their  brethren.  "We 
muft  therefore  underftand  the  legiflator  to  mean  in  the 
former  law,  not  that  an  Ifraelite  fliould  help  a  poor  ftran- 
ger by  lending  liim  money  without  ufjry,but  that  a  ftran- 
ger, who  was  permitted  to  live  amongftthelfraehtes,  fhould 
thus  help  a  poor  Ifraelite  :  becaufe  otherwife  the  two  laws 
would  be  inconfiftent  with  one  another  ;  the  legiflator 
would  in  one  of  them  exprefsly  allow  what  in  the  other  he 
exprefsly  forbids. 

When  we  explain  a  doubtful  part  of  alaw,  or  a  contrail, 
or  a  will,  by  the  help  of  fome  other  part  of  it ;  the  claufe, 
which  we  make  ufe  of  for  this  purpofe,  is  a  circumftance 
which  is  connected  with  the  claufc  to  be  explained  in 
place  as  well  as  in  origin,  as  they  both  came  from  the 
fame  hand,  fo  they  are  both  found  together  in  the  fame 


writmg. 


Grotius  miglit  perhaps  confider  the  reafon  of  a  law, 
as  a  circumftance,  which  is  conne£led  with  the  law  in 
place  and  origin  ;  becaufe  the  enabling  claufes  of  a  law, 
and  the  reafon,  upon  which  it  proceeds,  may  both  be 
contained  in  the  fame  writing.  But  this  is  not  always 
the  cafe  ;  a  legiflator  fometimes  only  prefcribes  what  is 
to  be  done  or  to  be  avoided,  without  mentioning  any 
reafon,  why  lie  prefcribes  it.  And  certainly  the  reafon 
of  the  laws,  when  it  is  left  to  be  collected  by  other 
means,  and  does  not  appear  in  the  fame  writing  with 
the  law,  cannot  be  confidered  as  a  circumftance,  which 
Is  connetSfed  with  it  in  place.  Nor  can  the  reafon  of 
the  law  be  properly  confidered  as  a  circumftance,  which 
is  connecled   with  it   in  origin  ;  whether   fuch  reafon 
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appears  In  the  fame  writing  with  it  or  not.  For  the 
reafon  of  the  law  arifes  from  the  nature  of  things  or 
from  the  particular  fituatiori  of  thofe,  who  arc  to  be 
diredled  by  the  law ;  whilft  the  law  itfelf  arifes  from 
the  underftanding  and  will  of  the  legiflator  ;  it  prefcribes 
fuch  a  condudl,  as  in  his  judgement  is  moft  likely  to 
be  for  the  benefit  of  thofe,  who  are  in  that  particular 
fituation. 

Contemporary  practice  Is  a  circumftance,  which  Is 
connected  with  the  law  in  time.  It  may  indeed  be  faid 
to  be  connected  with  the  law  not  only  in  time  but  in 
place  too  :  for  it  confifts  in  what  was  ufually  done  in 
the  place,  where  the  law  was  made,  at  or  near  the  time 
of  making  it.  But  this  is  not  fuch  a  connection  in 
place,  as  our  author  means,  where  he  fpeaks  of  circum- 
fiances,  which  are  connected  with  a  law  in  place  as  well 
as  in  origin.  He  means,  that  a  doubtful  claufe  In  a  law 
and  fome  circumftance,  which  will  help  to  clear  up  the 
doubt,  may  be  conneiSted  with  one  another  by  being  con- 
tained in  the  fame  writing. 

There  are  two  forts  of  contemporary  praflice  ;  and 
either  of  them  may  be  applied  to  the  purpofe  of  ex- 
plaining any  ambiguous  words  or  expreffions  in  a  law. 
The  firft  fort  is  the  common  practice,  which  prevailed 
amongft  the  people  at  the  time,  when  the  law  was 
made.  The  fecond  fort  conllfts  in  what  was  done  up- 
on the  law  in  the  times  immediately  after  the  making 
of  it.  From  the  practice,  which  prevailed  amongft  the 
people  at  the  time,  when  a  law  was  made,  we  may 
with  fome  degree  of  probability  collect  with  what  view 
it  WP.S  made,  what  good  the  legiflator  deligned  to  ad- 
vance or  to  fecure,  and  what  harm  he  defigned  to  pre- 
vent or  to  reftrain.  But  this  fort  of  contemporary 
practice,  fince  this  is  the  only  ufe,  that  can  be  made 
of  it  in  interpretating  laws,  is  only  to  remote  topic  ofin,'. 
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terpretatlon :  it  helps  us  in  our  conj  eflures  about  the 
reafon  of  the  law  ;  and  then  from  the  reafon  of  the  law 
we  afcertain  the  meaning  of  the  legiflator  in  any  am- 
biguous words  or  exprellions,  that  he  has  made  ufe  of. 
When  I  fpeak  of  what  has  been  done  upon  a  law, 
foon  after  it  was  made  ;  I  do  not  mean  what  has  been 
done  upon  it  by  any  court  of  judicature,  which  is  an 
authorized  interpreter  of  the  civil  laws  of  the  fociety, 
where  the  law  was  made;  but  I  mean  the  practice,  which 
it  produced  amongft  the  people,  or  what  was  done  in 
confequence  of  it  by  thofe,  who  were  obliged,  and 
might  be  fuppofed  willing  to  comply  with  it.  The 
practice  of  fuch  a  court  of  judicature,  that  is,  its  de- 
termination of  any  queftions,  which  have  arifen  upon 
the  law,  inftead  of  being  means,  which  will  help  to 
interpret  it,  are  themfelves  authentic  interpretations  of 
it.  Thus  far  indeed  the  pradlice  of  fuch  a  court  may 
be  conlidered  as  a  means  of  interpretation.  Though 
the  perfons,  who  prefide  there  in  later  times,  may 
have  the  fame  authority  to  interpret  a  law,  that  their 
predeceiTors  had  ;  yet  what  their  predeceiTors  have  done, 
who  were  contemporaries  with  the  legiflator,  will  help 
to  guide  them  in  the  ufe  of  this  authority  :  becaufe  it 
will  fhew  them  in  what  fenfe  the  law  was  underftood 
by  thole,  who  had  the  beft  opportunity  of  knov/ing  the 
true  fenfe  either  by  adviiing  with  the  legiflator  himfelf,  or 
at  leaft  by  feeing  the  fltuation  of  things,  which  led  him 
to  make  the  law.  In  like  manner  the  effedl,  which  the 
law  produced  in  the  behaviour  of  thofe,  who  were  ob- 
liged by  it,  and  who  lived  at  the  time  of  making  it,  will 
help  us  to  form  a  judgment  about  the  meaning  of  the 
legiflator,  where  his  words  have  left  it  doubtful ;  both 
becaufe  they  had  an  opportunity  either  of  finding  out 
the  reafon  of  the  law  by  their  own  cbfervations,  or  of 
hearing  it  in  their  difcourfe  with  others  ;  and  becaufe  it 
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is  probable,  that,  if  their  pra£llce  had  not  been  agree- 
able to  the  fenfe  of  the  legiflator,  he  would  have  taken 
care  to  correal  it  by  explaining  his  meaning  more  pre- 
cifely. 

A  topic,    which   is  much   the  fame  with  one   fort  of 
contemporary  practice,    may   fometimes  be  applied  to 
interpret  wills  or  contrails  :    though  perhaps,  when  it  is 
thus   applied,  it  cannot  properly  be  called  by  the  fame 
name.     In  the  interpretations  of  wills  we  ufually  con- 
lider  the  iituation  of  the  teftator ;  what  fort  of  perfons 
he  had  about  him ;  what  their  qualities,    their  condu6l, 
or  their  chara£ters  were  ;  what  was  his  own  temper  and 
difpofition  ;   what  views  he  had  in  general ;    and  what 
views  in  relation  to  the  perfons,    who  were  about  him, 
in  particular.      By  thefe  mear-s  we  are  enabled  to  form 
probable  conjectures  concerning  the  reafon  of  any  dif- 
pofition of  his  goods^    that   he  has   made  by  his  will : 
and  then  the  reafon  of  the  difpofition  afiifts  us  in  find- 
ing out  the  meaning  of  the  words,,  in  which  it  is  ex- 
prelTed.     In  like  manner,  where  we  are  to  interpret  any 
ambiguous  claufe  in  a  contrail,    we  attend  to  the  iitua- 
tion of  the  parties,    to  the  inconveniences,  which  that 
fituation  laid  them  under,  and  to  the  advantages,   which 
it  held  out  to  them ;  we  confider  their  temper  and  charac- 
ter,  and  examine  into  every  circumftance,  which  might 
probably  influence  them. 

We  cannot  apply  the  other  fort  of  contemporary  prac- 
tice univerfally  to  the  interpretation  of  wills  or  of  con- 
traiSls.  Laws  operate  at  a  diftance  of  time  :  thofe,  who 
live  many  years,  after  the  laws  were  made,  are  obliged 
to  aft  upon  them,  and  are  therefore  concerned  to  know 
their  true  meaning.  But  in  length  of  time  the  meaning 
of  a  law  may  become  doubtful,  though  it  was  clear  and 
precife,  when  it  was  firft  made.  And  fmce  by  looking 
back  into  the  contemporary  practice,  that  is,    into  the 
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pra(ftice,  which  the  law  produced  in  the  firft  inftance, 
we  may  fee  in  what  fenfe  it  was  then  underftood  j  a 
view  of  this  pradlice  will  be  a  means  of  removing  any 
doubts  about  the  fenfe  of  it,  which  are  owing  only  to 
our  remotenefs  from  its  original  eftablifhment.  But  the 
obligation  of  wills  or  of  contracts  is  commonly  a  tran- 
jfient  one  ;  when  they  have  been  once  duly  a^led  upon, 
they  have  obtained  the  whole  effedl:,  which  the  teftator 
or  the  contra6lers  had  in  view.  If  any  doubts  therefore 
arife  about  the  meaning  of  a  contradl  or  a  will ;  they 
commonly  arife  in  the  firfl  inftance,  when  there  is  no 
practice  of  paft  times,  upon  fuch  contract  or  will, 
which  might  help  to  remove  the  doubts.  But  fome- 
times  things  are  difpofed  of  by  a  will  or  a  contract  for 
purpofes,  that  are  of  long  continuance  :  of  this  fort  are 
donations  in  perpetuity  for  charitable  ufes  or  for  other 
purpofes  of  the  like  fort.  At  a  remote  diftance  of  time 
from  the  original  benefaction,  doubts  may  arife  upon 
the  words  of  the  will,  or  of  the  contrail:,  by  which  fuch 
benefaction  is  fettled  ;  either  concerning  the  perfons,  who 
are  to  difpofe  of  itj  or  concerning  the  perfons  who 
may  claim  it,  or  who  are  capable  of  holding  it  j  or 
concerning  the  reftriCtions,  under  which  it  is  to  be 
taken  or  holden.  Here  is  an  opportunity  of  having  re- 
courfe  to  contemporary  practice,  in  the  fame  manner, 
as  we  have  recourfe  to  this  topic  in  the  interpretation 
of  laws.  Though  any  practice,  which  began  fome  time 
after  the  firft  fettlement,  will  only  ftiew  their  opinion 
who  began  it ;  and  though  their  opinion  is  no  more 
to  be  relied  upon  than  our  own ;  yet  a  practice,  which 
began  immediately  with  the  benefadion,  umler  the  in^ 
(peclion  of  the  benefacfior  himfelf,  where  the  donation 
was  made  by  contraCl:  in  his  life-time,  or  under  the 
infpedion  of  his  friends,  who  lived  with  him,  where 
the  donation  was  made  either  by  will,  or  by  a  contraCt, 
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which  did  not  take  place  till  after  his  death ;  fuch  a 
pradtice  as  this  may  reafonably  be  fuppofed  to  have 
been  agreeable  to  his  meaning. 

X.  The  words  —  ftridl  or  large,  when  they  are  ap-  ^tr]6i.  and 
plied  to  interpretation,  are  not  always  ufed  in  the  fame  terpretati^ 
{enk ',  that  is,  we  do  not  always  mean  the  fame  thing,  ^^""  whiic. 
when  we  fpeak  of  ftridt  or  of   large  interpretation. 

Sometimes  common  ufage  has  given  two  fenfes  to  the 
fame  word,  one  of  which  is  more  confined  or  includes 
fewer  particulars ;  and  this  is  called  its  ftri£l  fenfe  ;  the 
other  is  more  comprehenfive  or  includes  more  particu- 
lars ;  and  this  is  called  its  large  fenfe.  Thus  the  word — 
warehoufe — is  fometimes  ufed  in  a  large  fenfe  to  fignify 
any  place  where  a  dealer  in  any  fort  of  goods  or  wares 
lays  them  up,  till  he  wants  to  bring  them  out  into  a  place 
of  fale  :  and  it  is  likewife  ufed  in  a  fl:ri6t  fenfe  to  fignify 
the  very  place  of  fale;  and  then  is  no  otherwife  di- 
ftinguiflied  from  a  fhop,  than  as  the  former  is  a  clofe 
and  the  latter  an  open  place  of  fale.  When  we  meet 
with  a  word  of  this  fort  in  a  law,  and  are  doubtful  in 
which  of  the  fenfes  the  legiflator  ufed  it,  we  muft  have 
recourfe  to  fome  other  marks,  befides  his  words,  to 
afcertain  his  meaning.  Either  of  the  fenfes  is  within 
the  letter  of  the  law :  but  becaufe  other  marks  muft 
be  nfed  to  afcertain  the  meaning  of  the  legiflator,  befides 
his  words,  the  interpretatation  is  of  the  mixed  fort.  If 
we  take  the  word  in  its  more  confined  fenfe,  v/e  are 
faid  to  interpret  it  fi:ri61:ly :  if  v/e  take  it  in  its  more 
comprehenfive  fenfe,   we  are  faid  to  interpret  it  largely. 

Thus  far  we  keep  v/ithin  the  letter,  whether  we  inter- 
pret the  lawfi:ri(St]y  or  largely.  Butfi:ri<5tand  large  interpre- 
tation are  frequently  oppofed  to  one  another  in  a  differ- 
ent fenfe.  The  words,  of  a  law  may  fometimes  exprefs 
the  meaning  of  the  legiflator  imperfectly ;  they  may 
in  their  common    acceptation  include  either  more  or 
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lefs,  than  was  contained  in  his  intention.    And  as  we  call 
it  on  the  one  hand  ftrid  interpretation,  where  we  con- 
tend, that  the  letter  is  to  be  adhered  to  precifely  *,  fo  on 
the  other  hand  we  call  it  large  interpretation,  where  we 
contend,    either  that  the    words   ought  to    be  taken  in 
fuch  a  fenfe,   as  common   ufage    will  not  fully  juftify, 
or  that  the  meaning  of  the  legiflator  is  fomething  dif- 
ferent from  what  his  words  in  any  ufage  would  import. 
What  is  here    called  large  interpretation,  is  the  fame, 
that,   in  the  general  divifion,  I  have  called  rational  inter- 
pretation.    And  what  is  here  called  ftri£t  interpretation 
includes    both   literal  and   mixed    interpretation  :    for 
even  mixed  interpretation  is  fo  far  literal,  that  it  keeps 
ftri<n:ly  to  the    letter,  without    giving    the    words  any 
fenfe,  which  common  ufage  has  not    given    them  ;  it 
only  afcertains    the  fenfe,  in  which  the  writer  ufed  the 
words,    when    common    ufage   has  given    them   more 
fenfes  than  one.     But  perhaps  it  would  be  more  proper, 
when  literal  and  mixed  interpretation  are  thus    diftin- 
guifhed  from  rational,  to  call  the  former  clofe   rather 
than  ftri£l  interpretation,    and  to   call  the  latter  liberal 
or  free  rather  than  large  interpretation.     The   reafon, 
why  the  terms  would  be  the  more  proper   will   appear, 
if  the  reader  confiders  the  different  forts  of  rational  in- 
terpretation.    Where  we  make  ufe  of  rational  interpre- 
tation :   fometimes  we  reftrain  the  meaning  of  the  writ- 
er,   fo  as  to  take  in  lefs,  and  fometimes  we  extend  or 
enlarge  his  meaning,   fo   as  to  take  in  more,   than  his 
words  exprefs.     Now  if  all  rational  interpretation,  or  all 
interpretation,  which  deviates  from  the  letter,  was  to  be 
called  large  interpretation,   the  confequence  would   be, 
that,  when  we  come    to  divide  rational  interpretation 
into  its  two  forts,  we  muft  fay,  that  as  one  fort  of  large 
interpretation  extends  or  enlarges  the  writer's  meaning 
beyond  the  letter,   fo  the  other  fort  reftrains  his  mean- 
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ing  within  the  letter.     And  certainly  a  large  interpreta- 
tion,   which  reftrains    his  meaning  •,  if  it  is  an  intelligi- 
ble expreffion,  cannot  be  a  very  proper  one.     This  im- 
propriety will  be  avoided,  if  we  call  it  clofe  interpreta- 
tion, when  we  keep  clofe  to  the  letter ;  and  liberal  or 
free  interpretation,   when  we  deviate  from  the  letter,  or 
do  not  confine  ourfelves  to  it.     For  then  all  rational  In- 
terpretation will  come  under  the  notion  of  liberal  or 
free  interpretation :    and  there  is  nothing  either  unin- 
telligible or   improper   in  faying,  that  fuch  Interpreta- 
tion, as  is  free,  and  does  not  confine  itfelf  to  the  precifc 
letter,  either  reftrains  the  meaning  of  the  legiflator  within 
the  letter,  or  enlarges  and  extends  his  meaning  beyond 
the  letter. 

XI.  p  We  have  juft  now  obferved,  that  there  are  two  Meaning 
forts  of  purely  rational   interpretation  f  fometimes  the  °  . 
meaning  of   the  writer    is  extended,  fo  as  to  take   in  ^ow     ex- 
morc,  and  fometimes  It   is  reftrained,  fo  as  to  take  in  rational' 

lefs,  than  his  words  import  in   their  common   accepta-  i^^^erpre- 

tatlon. 
tion. 

In  order  to  extend  the  meaning  of  a  writer  beyond 
the  precife  or  common  fenfe  of  his  words,  we  may 
argue  from  the  reafon  or  motive  upon  which  he  pro- 
ceeded from  the  end,  which  he  had  in  view,  or  the 
purpofe  which  he  defigned  to  obtain.  When  we  thus 
argue  from  the  reafon  of  a  law  or  of  a  contract  or  of  a 
will,  and  would  extend  the  writer's  meaning  to  any 
cafe,  which  is  not  included  in  his  words;  Grotius  ob- 
ferves,  that  the  cafe  muft  be  fhewn  to  come  within  the 
fame  reafon,  upon  which  the  law-maker,  or  the  con- 
tra£ter,  or  the  teftator,  proceeded.  If  it  only  comes 
within  a  like  reafon ;  this  will  be  no  evidence,  that  it 
is  included  in  his  meaning.  There  may  be  as  much 
reafon,  why  fome  other  adts,  which  are  not  exprefled 
in  the  words  of  a  law,  ihould  be  forbidden,  as  there  is, 
p  Grot.  ibid.  §  XX. 


3"2^ 


INSTITUTES       OF 


B.  11. 


why  thofe  a<fls  fhoiild  be  forbidden,  which  are  expreff- 
ed  in  the  words  of  it :  but  no  argument  can  be  drawn 
from  hence  to  prove,  that  fuch  other  a6ls  are  within 
the  meaning  of  the  legiflator.  One  reafon  may  be  hke 
another,  or  one  reafon  may  be  of  equal  weight  with 
another :  but  notwithftanding  their  hkenefs  or  their 
equality  of  weight,  though  one  of  them  was  in  the 
mind  of  the  legiflator,  it  will  be  no  confequence,  that 
the  the  other  muft  have  been  in  his  mind  too.  And  cer- 
tainly we  can  never  argue,  that  his  meaning  ought  to 
be  extended  beyond  his  words,  upon  a  reafon,  which 
does  not  appear  to  have  been  in  his  mind. 

But  every  writing,  and  every  claufe  in  a  writing, 
whether  it  is,  a  law,  or  a  contract,  or  a  will,  though  it 
is  not  to  be  conftrued  agreeably  to  the  reafon,  upon 
which  the  writer  might  have  proceeded,  is  certainly  to 
be  conftrued  agreeably  to  the  reafon,  upon  which  he 
did  proceed.  When  we  know  what  was  the  reafon  or 
final  caufe,  which  the  writer  had  in  view,  what  end  he 
propofed,  or  what  effedl  he  defigned  to  produce ;  and 
the  meaning  of  the  law,  or  contract,  or  will,  if  we  were 
to  adhere  clofely  to  the  words  of  it,  would  not  come 
up  to  this  reafon,  or  would  not  produce  this  effe£l ;  we 
may  then  conclude  that  his  words  exprefs  his  meaning 
imperfe(5lly,  and  that  his  meaning  is  to  be  extended  be- 
yond his  words,  fo  as  to  come  up  to  this  reafon,  or  fo 
as  to  produce  this  efie(St.  For  it  js  much  more  proba- 
ble, that  the  writer  fhould  fail  in  expreffing  his  mean- 
ing, than  that  his  meaning  Ihould  fall  Ihort  of  the 
purpofes,  which  he  defigned  to  obtain. 

Sempronius,  who  had  faid  in  his  will, — I  make  Cu- 
rius  my  heir,  if  the  child,  with  which  my  wife  is  now 
big,  fliould  happen  to  die, — was  miftaken  in  fuppofing 
his  wife  to  be  v^rith  child.  And  as  no  poftKumous  child 
is  born,  the  heirs  in  inteftate  fucceffion  claim  the  eftate: 
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becaufe  Ciirlus,  according  to  the  words  of  tlie  will,  could 
only  claim  upon  the  event  of  fuch  child's  death.  But 
though  the  words  of  the  conditional  caufe  include  only 
this  event  of  the  child's  death ;  yet  the  meaning  of  it 
may  be  extended  fo  as  to  take  in  the  other  event  of  no 
fuch  child's  being  born.  For  it  is  plain  upon  the  face 
of  the  will,  that,  in  the  intention  of  the  teftator,  Curius 
ftands  next  to  his  own  child  :  and  confequently  that 
his  reafon  for  adding  this  condition  was  to  make  a  pro- 
viflon  for  his  own  child,  and  not  for  any  one  elfe,  in 
preference  to  Curius.  If  therefore  we  make  this  claufe 
operate  fo  as  to  exclude  Curius,  though  there  is  no 
pofthumous  child  to  be  provided  for,  we  fhall  give  it 
fuch  an  operation,  as  is  not  agreeable  to  the  intention 
of  the  teftator.  His  words  indeed  are  —  If  my  pofthu- 
mous child  dies.  But  if  we  interpret  his  will  by  the 
reafon,  upon  which  he  proceeded,  his  meaning  is  —  If 
I  have  no  pofthumous  child,  that  lives. 

If  the  law  has  prefcribed  a  particular  method  of  re- 
covering poiTeflion,  where  the  owner  of  any  lands  has 
been  turned  out  of  them  by  force  •,  it  may  be  a  quef- 
tion,  whether  the  fame  method  is  to  be  made  ufe  of, 
where  a  number  of  armed  men  have  taken  pofteftion  of 
his  field  in  his  abfence,  who,  upon  his  attempting  to 
come  into  it,  bid  him  come  in  at  his  peril,  and  he  with- 
draws without  perfifting  in  his  attempt  ?  The  words  of 
the  law  may  be  urged  on  one  fide ;  becaufe  he  cannot 
be  faid  to  have  been  turned  out  of  his  lands,  as  he  was  not 
upon  them.  But  the  reafon  of  the  law  is  on  the  other 
iide.  The  end  or  defign  of  it  is,  not  merely  to  place  him 
upon  his  own  lands,  but  to  give  him  pofTefiion  of  them. 
If  therefore,  where  it  fpeaks  of  his  being  turned  out  of 
his  lands,  we  colle6l  the  meaning  of  it  from  this  purpofe  ; 
his  being  turned  out  of  his  lands,  muft  mean,  not  mere- 
ly his  being  put  out  of  the  lands  themfelves,   but  his  be- 
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ing  put  out  of  the  pofiTefnon  of  them.  And  he  is  as  much 
put  out  of  pofTeflion,  when  he  is  hindered  by  force  from 
coming  upon  them,  as  if  he  had  been  upon  them,  and 
had  been  driven  off  by  force.  AVhat  the  law  intends  to 
reftore  him  to,  is  what  it  fuppofes  him  to  have  been 
turned  out  of.  But  it  intends,  not  merely  to  bring  him 
into  his  lands  again,  but  to  bring  him  into  the  poiTeffion 
of  them.  When  therefore  it  fays, — if  a  nian  is  turned  out 
of  his  lands  5  it  muft  be  imderftcod  to  mean, — if  he  is 
turned  out  of  the  poffeffion  of  his  lands. 

^  The  Mofaic  laws  fays,  If  a  man  Ihall  open  a  pit,   or 
if  a  man  fliall  dig  a  pit,  and  not  cover  it,   and  an  ox  or 
an  afs  fall  therein  ;    the  owner  of  the  pit  fhall  make  it 
good,    and  give  money  unto  the  owner  of  them  ;    and 
the  dead  beaft  lliall  be  his.   In  our  author*s  opinion  the 
reafon  of  the  law  will  extend  it,    beyond  the  words,    to 
any  ditch  or  to  any  tame  animal.     But  this  may  well  be 
doubted  of:    becaufe  the  fame  reafon  does  not  extend  to 
all  ditches  and  to  all  tame  animals.     A  ditch  may  be  in- 
tended as  a  fence  for  a  man's   grounds  :    and   the  law 
cannot  be  fuppofed,  either  to  require,  that  a  ditch,  when 
it  is  made  for  this  purpofe,  iliould  be  covered,  or  to  charge 
the  owner  of  the  grounds  with  the  lofs  of  any  beaft, 
which  falls  into  fuch  ditch,  in  attempting  to  come  into  a 
place,  where  it  ought  not  to  be.     If  the  owners  of  flieep, 
in  the  country  where  this  law  was  made,    were  always 
ufed  to  have  fliepherds  to  take  care  of  them  ;   there   is 
not  the  fame  reafon,   why  the  owner  of  a  pit  Ihould  be 
charged  with  the  lofs  of  a  flieep,  which  falls  into  it,  that 
of  "the"     there  is,    why  he  Ihould  be  charged  with  the  lofs  of  any 

writer  other  tame  animals,  which  ufually  ftray  without  a  keeper, 
how  re-  .  ^  i 

ihained  in  XII.  *"  When  we  would  reftrain  the  meaning  of  a  wrl- 
interprc-  ^^^j  *^"^  fliew,  that  it  is  lefs  comprehenlive  than  his 
tation.        words,  or  that  fome  particular  cafe,  which  is  included  in 

Exod.  XXI.  aS.  &;c.  ^  Cf^t,  jti^.  ^  XXII.— XXIX. 
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his  words,  is  not  within  his  meaning  ;  we  muft  argue, 
either  for  an  original  or  for  an  accidental  defect  in  his 
intention  ;  either  we  murt  argue,  that  according  to  the 
ftate  of  things,  which  came  within  the  notice  of  the  law- 
maker, or  teftator,  or  contra^er,  at  the  time  of  making 
the  hiw,  or  the  will,  or  the  contract,  he  could  not  intend 
originally  to  include  the  cafe  in  queftion,  however  he 
mav  have  fo  failed  in  his  expreffion  as  to  include  it  in  his 
his  words  ;  or  elfe  we  mull  argue,  that  the  cafe  is  an  ac- 
cidental one,  which  probably  was  not  forefeen  originally, 
and  that,  if  the  writer  had  forefeen  it,  if  the  prefent 
ftate  of  things  had  come  within  his  notice,  he  would  have 
limited  his  expreffion,  and  have  particularly  excepted  the 
cafe  in  queftion. 

In  contending  for  an  original  defeCi  in  the  meaning 
of  the  writer,  the  topics  are  the  fame  with  thofe,  which 
we  make  ufe  of  in  mixed  interpretation;  we  argue 
from  the  effe<St,  from  the  matter,  or  from  the  circum- 
ftances.  Under  the  firil:  of  thefe  topics  may  be  com- 
prehended what  Grotius  confiders  as  a  diftinct  topic, 
and  calls  the  reafon  or  ultimate  delign  of  the  writer. 
For  when  we  argue,  that  a  particular  cafe  could  not 
originally  be  included  in  the  meaning  of  the  law  ;  either 
becaufe  fome  abfurd  confequence  will  follow  from  includ- 
ing it,  or  becaufe  fome  confequence  will  follow,  which 
is  inconfiilent  with  the  reafon  or  end  of  the  law  j  we  plain- 
ly argue  in  both  inftanccs  from  the  effecTt :  in  the  for- 
mer inftance  we  contend,  that  the  efFe6V,  which  would 
be  produced,  by  including  the  cafe  in  the  meaning  of 
the  law,  will  be  contrary  to  reafon  in  general,  and  in 
the  latter  we  contend,  that  it  would  be  contrary  to  the 
reafon  of  the  legiflator  in  particular.  Our  Saviour 
proves  from  the  reafon  of  the  law,  that  the  fourth  com- 
mandment, which  prefcribes  the  obfervance  of  the  fab- 
bath,    admits  of  fome  exceptions,   though  the  words  of 
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the  law  are  general.  When  he  reafons  from  the  praflice 
of  the  Jews  themfelves,  who  upon  that  day  led  their 
beafts  to  water ;  his  argument  may  ftem  to  conclude  in 
favour  only  of  works  of  neceffity  :  but  when  he  reafons 
from  the  end  of  the  law,  that  the  fabbath  was  made 
for  man  and  not  man  for  the  fabbath  ;  the  conclufion 
is  more  compreheniive,  and  takes  in  all  works  of  pure 
charity. 

The  law  fays,  that  they,    who  in  a  ftorm  forfake  the 
fhip,   fliall  lofe  their   right  in  the   fhip  and  the  lading  . 
and  that  fuch  fliip  and  lading  fliall  be  the  property  of 
them,   who  ftay  in  it.      A  Ihip  is  quitted  in  a  ftorm  by 
all,  who  were  in  it,   except  one  iick  man,   who  was  not 
able  to  get  out ;    and  the  fhip   by  accident  comes    fafe 
into  port.     The  iick  man  claims  the  fhip  as  his  own  by 
the  law>  and  the  owner's  claim  againft  him.     PufFendorf 
makes  ufe  of  this  as  an  example  of  mixed  interpreta- 
tion, where  the  particular  fenfe,  in  which  words  of  more 
fenfes  than  one  are  ufed,   is  to  be  afcertained.     But   it 
feems  rather  to  be  an  example   of  rational  interpreta- 
tion,   where  the  writer's  words  exprefs  his  meaning  im- 
perfedlly,   and  the  fenfe  of  them  being  too  general  is 
to  be  reftrained  by  the  end,    which  he  had    in    view. 
Staying  in  the  fhip  are  words,   wdiich  if  we  adhere    to 
the  letter,    have  only  one  fenfe :    but  this  fenfe  is  very 
extenfive    and    would    fupport    the    luk    man's    claim. 
The  reafon  of  the  law,    or  the  encouragement,    which 
the  legiHator  defigned  to  give  thofe,  who  would  expofe 
their  hves  to  fave  the  fhip,   is  what  limits  this  extenlive 
fenfe  of  the  words,    and  fliews  the   legiflator  to  have 
meant,  not  any  flaying  in  the  fhip,  as  his  words,  unlefs 
we   were  thus  to  reftrain  them  by  the  reafon   of  the 
law,   would  import,    but  a  voluntary  ftaying   there  for 
the  purpofe  of  contributing  to  fave  it. 

AVhatever  cafe  is  not  within  the  fubj eel-matter  of 
what  is  fpoken  or  written  is  not  within  the  meaning  of 
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the  fpeaker  or  writer  ;    though  his  words,   if  they  were 
conftrued  in  their  full   extent,    would   include  it :    for 
nothing  can  be  within  his  meaning,    which  was  not  in 
his  mind  5  and  the  fubj eel-matter,  upon  which  he  fpoke 
or  wrote,  is  what  his  mind   was  employed  about,  at  the 
time  of  fpeaking  or  writing.      You  fell  me  goods,    and 
oblige  yourfelf  to  defend  me  in  the  poiTeffion  of  them, 
under  a  certain  penalty.     If  thefe  goods  are  taken  from 
me  by  force,    and  you  refufe,   upon  my  requeft,  to  de- 
fend me  againft  fuch  force,   I  have  no  claim  to  the  pe- 
nalty.    By  engaging  to  defend  me   in  the  poiTeffion  of 
the  goods,    you  could  not  mean  to  infure  my  poffeffion 
againft  fuch  accidents  as  thefe.     For  though   the  words 
have  this  extenfive  fenfe  ;  yet  the  fubjedl-matter  of   the 
agreement  limits  the  {ei\{Q  of  them.     In  a    contratSt, 
which  transfers  your  right  in  the  goods  to  me,  this  right 
is  the  fubjetl-matter.     Any  lofs  of  poiTeffion  therefore 
in  which  this  right  never  came  into    queftion,   as  it  has 
no  relation  to  the  fubjedl-matter  of  the  contrail,    could 
not  originally  be  included  within  your  meaning. 

The  circumftances,  by  which  the  meaning  of  a  law 
is  fo  reftrained  by  rational  interpretation,  as  to  exclude 
cafes  which  are  contained  within  the  letter  of  it,  are  of 
the  fame  fort,  with  thofe,  which  are  made  ufe  of  to 
fettle  the  fenfe  of  an  ambiguous  v/ord  in  mixed  inter- 
pretation :  they  are  fuch  as  are  connected  with  it  either 
in  origin,  or  in  place,  or  in  time.  Other  laws,  which 
were  made  by  the  fame  legiflator,  or  fome  claufes  in 
the  fame  law,  or  the  contemporary  practice,  by  which 
is  meant  either  the  pra6lice,  which  obtained  at  the  time 
of  making  the  law,  and  which  the  law  was  deiigned  to 
prevent,  or  the  pra(Stice  which  followed  upon  making 
it,  among  thofe,  who  were  under  its  authority  and 
were  in  all  appearance  difpofed  to  comply  with  it  •,  any 
or  all  of  thefe  are  circumftances,  which  will  help  to 
fhew,   whether  the  meaning  of  the  legiflator  was  as  ex- 
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tenfive  as  his  words ;    or  whether  any  cafes  are   to  be 
excepted  out  of  his  meaning,  which  come  within   his 

words. 

The  arguments,  which  are  drawn  from  thefe  topics, 

fometimes  conclude  fo  ftrongly,  that  little  can  be  faid 
againft  them  with  any  appearance  of  reafon.     But  fome 
times   they  may  be  fo  urged  on  both  fides,  as  to  leave 
room  to  doubt,   on  which  fide  the  truth  lies.     '  Thus, 
where  the  law  forbids  or  commands  any  thing  in  gene- 
ral words,  and  then  goes  on  to  enumerate  the  feveral 
particulars,    which   are   included   under    fuch   general 
words  ;   if  it   omits    any  one  particular,    it  may  be    a 
queftion,   whether  the  meaning  of  the  legiflator  extend- 
ed to  this  particular  or  not.     Now  this  enumeration  of 
particulars  being  a  circumftance,  v«rhich  is  conne<Sled  in 
place  with  the  general  words ;  as  they  are  both  found 
in  the  fame  law  ;    we  may  urge,  that  it  was   defigned  to 
explain  the    general  words,    and  to  fhew  how  far  the 
legiflator  intended  to  extend  them,  that,  when  he  was, 
enumerating  the  feveral  particulars,  if  he  had  intended 
to  take  in  any  others,    befides  what  he  has  exprefled, 
he  would  have  mentioned  them,  as  well  as  thefe  ;  and 
confequently  that,  however  extenflve  the  general  words 
of  the  law  may  be  in  themfelves,   the  meaning  of  the 
legiflator  muft  be   limited  to  thefe   particulars,   which 
are  contained  in  fuch  enumeration.     On  the  contrary, 
we  might  argue  from  the  effect,  according  to  the  rules 
of  mixed  interpretation  j    that,  if  any  doubt  concerning 
the  legiflator's   meaning  arifes  upon  his  words,  we   are 
to  conftrue  all  his  words  in  fuch  a  manner,  as  to  give 
them    fome   fignilicancy  and    to  make    them    produce 
fome  efl^eft.     But  if  no  particulars  are  to  be  included 
within  his  meaning,  belides  thofe,  which  are  exprefl^ed 
in  the  enumeration,  his  general  words  would  fland  for 
nothing,  and  no  efle£l  would  be   produced  by  them. 

Puffend.  B.  V.  C.  XII.  §  XIII,  5. 
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This  argument  will  conclude  moft  ftrongly,  where  the 
general  words  follow  the  enumeration.      When  the  le- 
giflator   begins   his  command   or  his   prohibition    with 
general  words  and  then  goes  on  to  enumerate  particu- 
lars ;    there  is  fome  ground  for  furmifing,  that  the  enu- 
meration   of  particulars  is  defigned  to  be  explanatory  of 
the  general  words,   and  that  his  meaning  flops,    where 
he  flops  in  his  enumeration.     But  if  he  firft  mentions  a 
number  of  particulars,    which  he  commands  or  forbids, 
and  then  concludes  with  fuch    general  words,   as  will 
extend  in  their  common  acceptation  to  fome  other  par- 
ticulars not  exprefsly  mentioned  ;  it  feems  to  be  a  more 
reafonable  fuppolition,   that  he  apprehended   it    to  be 
poffible  for  him  to  have  overlooked  feveral  particulars, 
which  he  intended  to  include  within  the  law,    and  that 
he  added  thefe  general  words  with  a    defign  to  take  in 
all  fuch  particulars,  as  he  might  have  overlooked.   And 
even  where  the  general  words  ftand  firft,   though    the 
enumeration  of  particulars,    which  follows  them,    muft 
be  allowed  to  be  explanatory  of  fuch    general  words ; 
yet  there  is  no  neceflity  for  fuppofing,    that  the    mean- 
ing of  the  legiflator  extends  no  farther  than  the   parti- 
culars,  which  he  enumerates.     He  might  defign  to   ex- 
plain, not  the  extent  of  the  law,   but  the  matter  of  it, 
to  fhew,    not  what  number  of  cafes,   but  what  fort  of 
cafes,  was  within  his  meaning.     Now   a  few  inftances 
would  be  fufllcient  to  explain  the  matter  of  his  law  and 
to  fhew  what  fort  of  cafes   come  within  the  meaning  of 
it.     He   might  therefore  leave  his  enumeration   imper- 
fect ;   not  becaufe  his  meaning  flopped,  where  he  flopped 
in  his  enumeration ;  but  becaufe  fuch  an  imperfedl  enu- 
meration would  anfwer  the  purpofe,  for  which  he  defign- 
ed it.  ^  The  law  of  Mofes  commanded,  that  three  cities 
fliould  be  fet  apart  in  the  midfl  of  the  land,   that  every 
flayer  might  flee  thither.  And  this  is  the, cafe  of  the  flayer, 
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which  fliall  flee  thither,  that  he  may  live  :  whofo  killeth 
his  neighbour  ignorantly,  whom  he  hated  not  in  time 
paft.  Thus  far  it  is  plainly  the  intention  of  the  law-maker 
that  every  perfon,  who  killed  another  in  any  manner, 
if  there  was  no  malice,  fliould  fufFer  no  punilliment, 
provided  he  took  refuge  in  one  of  thofe  cities  of  protec- 
tion. But  the  law,  after  it  had  faid  this  in  general  words, 
proceeds  to  mention  a  particular  inftance.  As  when  a 
man  goeth  into  the  wood  with  his  neighbour  to  hew 
wood  ;  and  his  hand  fetcheth  a  ftroke  with  the  ax  to  cut 
down  the  tree ;  and  the  head  flippeth  from  the  helve, 
and  lighteth  upon  his  neighbour,  that  he  die  ;  he  fliall 
flee  unto  one  of  thefe  cities,  and  live.  One  can  fcarce 
imagine,  that  the  legiflator  mentioned  this  particular 
cafe  with  a  defign  of  limiting  his  meaning  to  this  cafe 
only.  He  did  indeed  deiign,  that  it  fhould  be  explanato- 
ry of  his  general  words  :  but  then  he  defigned  to  explain 
by  It,  not  the  extent,  but  the  matter  of  the  law,  to  fhcw 
what  fort  of  cafes,  and  not  what  number  of  cafes,  his 
meaning  took  in.  But  we  fhould  obferve  in  the  mean 
time,  that  the  force  of  this  argument  is  greatly  abated, 
where  the  law,  inftead  of  contenting  itfelf  with  men- 
tioning a  few  cafes,  mentions  a  great  number.  The 
more  perfedl  the  enumeration  is,  the  more  likelihood 
there  is,  that  the  legiflator  defigned  to  limit  his  mean- 
ing to  the  particulars,  which  are  enumerated.  If  he 
only  defigned  to  explain  the  matter  of  his  law,  or  to 
point  out  the  lort  of  cafes,  to  which  it  belongs  ;  a  few 
particulars  would  be  fuflicient  for  this  purpofe.  When 
therefore  he  enumerates  many,  it  becomes  likely,  that 
he  did  not  defign  to  anfwer  a  purpofe,  which  might 
have  been  anfv/ered  with  lefs  trouble  ;  but  that  he  de- 
figned to  mention  all  the  particulars,  to  which  the  mean- 
ing of  the  law  extends.  What  is  thus  urged  in  abatement, 
though  it  may  have  weight,  where  the  enumeration  of 
particulars  follows  the  general  words,  will,  for  a  reafon, 
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which  has  already  been  taken  notice  of,  have  little  or  no 
Weight,  where  the  general  words  follow  the  enumeration 
of  particulars. 

Many  more  examples  of  the  like  fort  might  be 
produced :  but  this,  which  we  have  been  explaining, 
will  be  fufficient  to  fhew  the  reader,  that  the  common 
topics  of  interpretation  may  frequently  be  alledged  on 
both  fides  with  fuch  an  appearance  of  probability,  as 
will  make  it  difficult  to  come  to  any  certain  concluflon 
on  either.  '  . 

Sometimes  a  cafe  is  to  be  excepted  out  of  the  mean- 
ing of  a  writer,  though  no  original  defedl:  of  his  inten- 
tion can  be  fliewn.  The  flate  of  things,  which  fell  un- 
der the  notice  of  the  legiilator,  at  the  time  of  making 
the  law,  may  poflibly  afford  no  evidence,  that  he  did 
not  intend  from  the  beginning  to  include  the  cafe  in 
queftion  within  the  obligation  of  the  law ;  whether  we 
were  to  argue  from  the  effe^ls,  from  the  matter,  or 
from  the  circumftances.  We  muil  then  have  recourfe 
to  the  prefent  flate  of  things,  and  muft  endeavour  to 
prove,  that  the  law  is  more  extenfive,  than  the  legifla- 
tor  would  have  made  it,  if  he  had  forefeen  the  accidents, 
which  have  happened  fince  it  was  made ;  that  it  was 
adapted  to  the  ftate  of  things,  which  he  had  before 
him  ;  but  that  the  prefent  ftate  of  them  in  this  particu- 
lar inflance  is  fuch,  as  makes  it  reafonable  to  believe, 
that,  if  he  had  been  aware  of  it,  he  would  have  either 
exprefsly  excepted  the  cafe  in  queflion  out  of  the  law, 
or  would  have  otherwife  provided  for  it. 

The  like  method  of  reafoning  may  like  wife  be  ap- 
plied to  wills  and  to  contrails.  Though  the  words  of 
the  will,  or  of  the  contrail,  may  include  the  cafe  in 
queflion,  and  though  no  original  defeat  may  appear 
in  the  intention  of  the  teftator  or  of  the  contra6lers, 
which  might  exempt  this  cafe  from  the  general  obli- 
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gation  produced  by  the  will,  or  the  contraft  ;  yet  we 
may  argue,  that  the  reafon,  why  no  fuch  defeat  ap- 
pears, is,  becaufe  the  teftator  or  the  contra6ter  pro- 
ceeded upon  the  ftate  of  things,  which  was  then  before 
hlin ;  and  that,  if  he  had  been  aware  of  what  might 
nrife  afterwards,  if  he  had  feen  things  in  the  fame  ftate, 
in  which  by  accident  they  are  now  placed,  he  would 
have  added  fome  claufe  in  favour  of  the  cafe  now  in 
que  fi:  ion. 

Great  caution  is  necelTary,  when  we  thus  put  our- 
felves  into  the  place  of  the  law-maker,  or  teftator,  or 
contracter,  and  undertake  to  determine  what  they 
would  do,  if  they  were  to  declare  their  own  meaning 
in  a  cafe,  upon  which  they  have  not  already  declared 
it.  There  will  otherwife  be  fome  danger  of  our  over- 
ruling their  a(fl  and  fetting  it  ahde,  under  the  notion 
of  declaring  what  they  would  chufe  to  have  done  upon 
it.  The  proper  qualifications  for  fuch  an  hazardous  un- 
dertaking are  an  exatSl  knowledge  of  equity,  and  a  firm 
refolution,  as  well  as  a  fmcere  inclination,  of  determin- 
ing according  to  it.  For  whatever  grounds  there  may 
be  to  prefume,  that  the  law-maker,  or  the  teftator,  or 
the  contracter,  would  be  difpofed  to  except  any  cafe, 
if  it  is  equitable,  that  fuch  cafe  fhould  be  excepted  ; 
yet  we  (hall  be  unqualified  to  a6l  upon  this  prefump- 
tion,  or  to  determine  what  cafes  are  to  be  excepted  up- 
on this  principle  •,  unlefs  we  kno\r  what  is  ecjuitable. 
Nor  will  our  knowledge  alone  make  us  fit  to  judge 
about  the  mind  or  intention  of  others,  where  they  have 
not  declared  or  fignified  it  in  words ;  if  we  are  either 
corrupt  or  timid  :  though  we  know  what  equity  would 
dictate,  we  fliall  probably  determine  contrary  to  its  dic- 
tates ;  if  we  are  liable  either  to  be  biafl^ed  by  intereft,  or 
afFe£lion,  or  to  be  over-awed  by  threatenings.  By  equity  is 
here  meant  a  fair  and  honefl  corredlion  of  a  law,  or  a 
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will,  or  a  contrail ;  where  it  appears,  that  the  law-maker 
or  the  teftator,  or  the  parties  in  the  contract,  either 
would  or  ought  to  confent  to  fuch  a  corredion,  if  they 
were  to  interpret  their  own  a(Sl. 

Under  this  head  of  interpretation,  we  argue,  either 
that  the  accidental  cafe  in  quedion  ought  in  reafon  to 
be  excepted,  or  elfe  that  it  muftof  neceility  be  except- 
ed, out  of  the  law,  or  the  will,  or  the  contract ;  though 
the  writer  has  neither  added,  nor  intimated  any  excep- 
tion in  favour  of  it. 

"When  we  argue,  that  an  accidental  cafe  ought  in  rea- 
fon to  be  excepted  ;  the  principal  topic  is  the  hardfliip, 
which  muftbe  fufFered,  if  it  is  not  excepted.  It  is  un- 
juft  to  bring  any  evil  upon  a  man,  and  unreafonable  to 
deprive  him  of  any  benefit,  where  no  good  at  all  will 
be  produced,  or  even  where  no  fuch  good  will  be  pro- 
duced, as  is  of  equal  importance  with  the  evil,  that  he 
fufFers  or  with  the  benefit,  that  he  lofes.  Since  therefore 
the  law-maker,  or  the  teftator,  or  the  parties  contradt- 
ing,  may  be  prefumed  not  to  have  intended,  becaufe  they 
ought  not  to  have  intended,  any  thing,  which  is  unjuft: 
or  unreafonable  •,  we  may  conclude,  that  any  cafe  is  to 
be  excepted  out  of  a  law,  or  a  will,  or  a  contradt,  in  v/hich 
if  it  was  not  excepted,  a  man  muft  either  fufFer  fome 
great  evil,  or  be  deprived  of  fome  great  benefit,  either 
for  no  good  purpofe  at  all,  or  for  a  purpofe,  which, 
though  it  may  be  a  good  one,  is  of  lefs  importance,  than 
the  evil,  which  he  is  to  undergo. 

Cicero  mentions  a  cafe,  arifing  upon  a  law  of  the 
Rhodians,  as  an  example  of  fuch  equitable  interpreta- 
tion. The  law  fays,  that  any  fhip  of  force,  which  comes 
into  any  of  their  ports,  fliall  be  confifcated.  A  ftorni 
drives  a  Ihip  of  force  into  one  of  their  ports  notwith- 
ftanding  all  the  endeavours  of  the  failors  to  prevent  it.  - 
The  ofiicers  of  the  flate  claim  the  fliip  as  confifcated  bv 
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the  law.  But  however  facli  a  claim  may  be  fupported 
by  the  letter,  it  cannot  be  lupported  by  the  equity  of  the 
law.  The  legiilator  may  have  made  no  exprefs  ex- 
ception in  favom'  of  fuch  a  cafe  :  but  it  is  to  be  pre- 
fumed,  that  he  never  defigned  what  was  unjuft  or  un- 
reafon  able  ;  and  confequently  that  he  would  have  ex- 
cepted it,  if  he  had  forefeen  fuch  a  cafe,  wherein  a  griev- 
ous hardfliip  may  be  fuffered  for  no  purpofe  at  all.  And 
certainly  no  purpofe  can  be  anfwered  by  punilhing  thofe^ 
who  have  broken  the  law  againft  their  wills  ;  becaufe 
where  there  is  no  difpofition  to  offend,  there  is  no  future 
danger  to  be  guarded  againft. 

Grotius  here  excepts  againft  a  rule,  which  Cicero 
has  laid  down,  that  fuch  a  promife  is  not  to  be 
performed,  as  brings  m.ore  damage  to  the  promifer 
than  benefit  to  the  perfon,  to  whom  the  promife  was 
made.  For  the  promifer  is  not  at  liberty  or  has  no 
right  to  judge  concerning  the  benefit,  which  would 
arife  to  the  other  party  from  his  performance.  Thus 
far  however  Cicero's  rule  may  be  admitted.  Though 
the  promifer  is  not  at  liberty  to  determine  concerning 
the  benefit,  which  would  arife  to  another  from  his  per- 
formance, and  confequently  cannot  releafe  himfelf  from 
his  own  obligation ;  yet  in  civil  fociety,  where  there  is 
an  authorized  judge  between  them,  fuch  judge  may 
proceed  upon  this  rule^  and  may  determine,  that  the 
perfon  to  whom  the  promife  is  made,  ought  in  equity 
to  releafe  the  promifer  ;  if  he  finds,  that  any  unfore- 
feen  hardfliip  would  arife  from  performance  ;  and  par-s 
ticularly  if  it  appears,  that  by  means  of  fome  acci- 
dental change,  which  has  happened  in  the  ftate  of 
affairs,  fince  the  time  of  making  the  promife,  perfor- 
mance will  be  attended  with  more  harm  on  one  fide, 
than  benefit  on  the  other. 

It  may  not  only  be  reafonable,  but  neceffary,  to  ex^ 
cept  an  accidental  cafe  out  of  «i  law  or  a  contrail; 
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though  there  does  not  appear  to  have  been  any  origi- 
nal defe(5l  in  the  intention  of  the  law-maker  or  of  the  par- 
ties contracting,    that   is,   though  they  cannot  be  {hewn 
to   have  defigried   from   the   beginning   to  except   that 
cafe.     Tiie  general  tenor  of  a  law  or  a  contrail  may  be 
conliftent  with  the  law  of  nature  :    and   yet    fuch  cafes 
may  arife  accidentally,  as  will  render  it  impoffible  to  com- 
ply with  the  law  ,   or  to   perform  the  contrail,    without 
tranfgreffing  the  law  of  nature.     It  is  necefTary  to  except 
fuch  cafes,   as  thefe,    when  they  happen  to  arjfe  ;    whe- 
ther the  legiflator  or  the    contradlers  originally  excepted 
them  or  not.     For  the  legiflator,  as  he  has  no  power  to 
oblige  others,  and  the  contra6lers,  as  they  have  no  power 
to  oblige  themfelves,  to  adl  inconfiftently  with  the  law 
of  nature,  certainly  ought,  and  may  therefore  reafonably 
be  prefumed  wilUng,  to  except  them.     Grotius  explains 
his  meaning  by  the  inftance  of  a  charge,    which  is  a 
contract  of  the  beneficial  fort,   and  obliges  the  perfon, 
who  receives  any  goods  into  his  cuflody,   to  keep  them 
fafe,    and  to  return  them,    either   upon  demand  or  at 
the  time  agreed  upon,  to  thofe,  from  whom  he  received 
them.     But  if  goods  are  thus  left  in  charge  with   me, 
and  before  they  are  demanded  by  thofe,    who  left  them 
with  me,  it  appears,  that  they  had   ftolen  the  goods, 
and  the  true  owner  demands  them  of  me  ;    the  obliga- 
tion of  my  contraiSt,  by  this  accident,    becomes  incon- 
fiftent  with  the  obligation  of  the  lav.^  of  nature,    which 
arifes  from  the  owner's  property.     And  this  exception, 
though  it  was  not  exprelTed  in   the  contract,    muft  be 
allowed  of,  when  the  cafe  happens:  becaufe  I  ought  not, 
or  rather   had  not  power,   to  bind  myfelf  to  do  what 
the  law  of  nature  has  forbidden. 

Where  two  civil  laws,  which  come  from  the  fame 
legiflator,  relate  to  the  fame  fubjedt-matter,  and  are 
contrary  to  one  another ;    i'o  that  both  of  them  cannot 
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be  complied  with  at  any  one  time  or  place,  or  in  any 
circumftances ;  the  rule  is,  that  the  latter  of  thefe  laws 
repeals  the  former.  The  legiflator  could  not  at  one 
and  the  fame  time  intend  contrarieties.  But  when  he 
eftablifhed  the  fecond  law,  he  intended,  that  it  fliould 
be  complied  with :  and  confequently  he  muft  then  in- 
tend to  over-rule  the  other.  In  like  manner,  where  two 
contra£ls,  which  are  entered  into  at  different  times,  are 
in  all  refpec^s  inconfiftent  with  one  another  j  fo  that  the 
obligations  of  both  thefe  contradls  cannot  fubfift  toge- 
ther ;  the  contra£ters  are  underftood  by  the  latter  of 
them  to  releafe  each  other  from  the  obligation  of  the 
former.  As  their  joint  will  or  confent  produced  the 
obligation  of  the  former  contradl  j  fo  they  can  by  a 
like  joint  a£l  deflroy  this  efFed,  or  fet  the  obligation 
afide.  But  by  entering  into  the  fecond  contra(St  they 
fhew,  that  it  is  then  their  will  to  bind  themfelves  to 
what  is  contained  in  this  fecond  contrail ;  and  confe- 
quently whatever  obligation  they  might  have  laid 
themfelves  under  by  the  firft  contradt,  it  muft  then  be 
their  will  to  fet  this  obligation  afide,  or  to  releafe  one 
another  from  it.  They  cannot  be  fuppofed  to  will  con- 
trarieties ;  they  cannot  therefore  intend  to  produce  a 
fecond  obligation,  without  intending  at  the  fame  time 
to  fet  afide  the  firft,  which,  if  it  fubfifted,  would  make 
the  fecond  impoflible. 

What  is  here  aiHrmed  concerning  contra^s,  that  a 
fubfequent  contra<Sl  will  make  an  antecedent  one  void, 
may  be  eafily  reconciled  with  what  has  been  affirmed 
in  another  ^  place,  concerning  promifes  and  obligatory 
acts  in  general,  that  any  fubfequent  promife,  which  is 
contrary  to  one,  that  was  formerly  made,  cannot  make 
the  former  void.  For  here  we  are  fpcaking  of  what 
may  be  done  by  the  joint  a£l  of  all  the  parties  in  a 
contra^ ;  whereas  we  were  there  fpeaking  of  what  one 
^  Sec  B.  I.  C.  XII.  §  IX. 
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of  the  parties  in  a  promife  or  a  contra<rt  might  do  by 
his  own  adt.     An  obligation,  which  is  produced  by  the 
joint  will  of  two  or  more  perfons,   cannot  be  deftroyed 
bv  the  lingle  will  of  any  one  of  them.     If  therefore  two 
or  more  perfons  have  bound  themfelves  to  one  another 
bv  a  contrail:,  any  other  contradt,  which  is  made  for  a  con- 
trarv  purpofe  between  any  one  of  thofe  perfons  and  fome 
one  elfe,  who  was  no  party  in  the  former,  will  be  void. 
The  former  obligation  flill  fubiifts,  becaufe  his  fingle  a£l 
could  not  fet  it  afide.    And  as  long  as  it  fubfifts,  he  has  no 
moral  power  of  binding  himfelf  to  any  thing,   which  is 
inconfiftent  with  it.     But  if  all,  who  were  parties  in  the 
former  contradl,   are  likewife  parties  in  the  fubfequent 
one ;    their  joint  a6l  of  binding  themfelves  to  one  ano- 
ther by  this  fubfequent  contra6l  will  make  the  former 
void.     Though  one  of  them  by  his  own  will  cannot  re- 
leafe  himfelf;    yet  their  joint  confent  is  fufficient  to  re- 
leafe  one  another  from  the  former  obligation  :    and  by 
this  fubfequent  contra(Sl:,  in  which  they  are  all  parties, 
they  are  underftood  to  give  fuch  joint  confent. 

But   there  may  be  fuch  an    accidental   fituation   of 
things,    or  fuch   an  unforefeen  event   may  happen,    as 
will  render  it  impoffible  in  fome  particular  cafe  to  com- 
ply with  two  laws  or  two   contrails,    which  in  their 
general  tenor  are  confiftent  with  one  another,  and  may 
well  fublift  together.     One   of  thefe  laws  will  not  re- 
peal the  other,  or  one  of  thefe  contra(Sls  will  not  make 
the  other  void  in  general :    becaufe  by  the  fuppofition 
they  are  confiftent  with  one  another.     But  this  parti- 
cular cafe,    which  was  not  forefeen,   and  therefore  was 
not  provided  againft,  muft,  when  it   arifes,  be  of  ne- 
ceility  excepted  out  of  the  obligation  of  one  of  the  laws 
or  one  of  the  contracts ;    becaufe   they  cannot  both  be 
complied  with.     The  queftion  here  will  be,  which  of 
the  two  lawsj  or  of  the  two  contra(^s,   is  to  give  way 
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to  the  other  ?  the  cafe  muft  neccffarily  be  excepted  out 
of  the  obligation  of  one  of  them  ;  which  of  them  there- 
fore will  moft  reafonably  or  moft  confiftently  with  the 
intention  of  the  law-maker,  or  of  the  contradlers,  ad- 
mit of  the  exception  ?  Where  two  laws  or  two  con- 
trails are  contrary  to  one  another  in  all  refpcdls,  we 
fav,  that  the  latter  makes  the  former  void  :  becaule  the 
law-maker  or  the  contra<5lers  could  not  intend  the  obli- 
gation of  the  latter  without  intending  at  the  fame  time 
to  fet  the  obligation  of  the  former  afide.  But  where  they 
are  in  general  conliftent  with  one  another  from  the  be- 
ginning, and  interfere  only  in  fome  particular  cafe  and 
by  fome  unforefeen  accident ;  the  law-maker  or  the  con- 
trailers  may  well  be  underftood  to  have  intended  from 
the  beginning,  that  both  of  them  fliould  be  obferved. 

In  determining  which  law  or  which  contradl  is  to  be 
obferved,  where  two  laws  or  two  contracts  acciden- 
tally interfere  ;  Grotius  fays,  that  the  latter,  is  to  be 
obferved  in  preference  to  the  former.  But  then  he  pro^ 
pofes  this  as  a  rule,  which  is  only  to  be  applied,  when 
all  others  fail,  or  when  all  other  circumftances  are  equal ; 
{o  that  the  point  could  not  be  fettled  without  the  help 
of  this  rule.  The  other  rules,  v^hich  he  lays  down  for 
this  purpofe,  arc  thefe,  which  follow. 

Firft  ;  a  law,  which  only  permits,  muft  give  way  to 
a  lav/,  which  commands  or  forbids.  For  a  permiffion  is 
only  a  check  upon  the  operation  of  that  law,  which 
grants  the  permilnon,  and  not  upon  the  operation  of 
this  other  law,  which  happens  to  interfere  with  it. 

Secondly,  a  law,  which  may  be  complied  with  at 
any  time,  mufl:  give  way  to  a  law,  which,  if  it  is  not 
compiled  with  nou',  cannot  be  complied  with  at  all. 
When  fome  of  our  Saviour's  difciples  were  difpleafed 
with  the  woman,  v*dio  had  poured  a  box  of  precious 
oiatment  on   his   head,    which,   as   they  urged,   might 
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have  been  fold  for  much  and  given  to  the  poor ;  he 
defends  her  upon  this  principle.  Jefus  faid,  let  her 
alone,  why  trouble  ye  her  ?  flie  hath  wrought  a  good 
work  on  me :  for  ye  have  the  poor  with  you  always, 
and  whenfoever  ye  will,  ye  may  do  them  good  ;  but  me 
ye  have  not  always.  The  reafonablenefs  of  this  rule 
is  evident.  By  holding  the  conduct,  which  it  recom- 
mends, we  may  fatisfy  both  the  laws,  one  of  them 
now,  and  the  other  at  fome  future  opportunity,  when 
they  do  not  interfere.  Whereas  by  the  contrary  con- 
duct we  can  only  fatisfy  one  of  them :  if  at  prefent 
we  aft  in  compliance  with  that,  which  might  have  been 
complied  with  at  any  time,  we  lofe  the  only  opportu- 
nity of  complying  with  the  other. 

Thirdly ;  Grotius  deduces  it  as  a  confequence  from 
the  rule  laft  mentioned,  that  a  negative  law,  or  a  law, 
which  forbids,  is  commonly  to  be  obferved  in  prefer- 
ence to  an  affirmative  law,  or  to  a  law,  which  com- 
mands j  when  they  happen  to  interfere  with  one  another. 
A  negative  law  obliges  at  all  times,  at  the  prefent  as  well 
as  at  any  future  opportunity  :  fo  that  if  it  is  not  com- 
plied with  now,  no  future  compUance  will  fatisfy  for 
the  prefent  violation  of  it.  But  an  affirmative  law  is 
underftood  then  only  to  oblige,  when  there  is  a  conve- 
nient opportunity  of  doing  what  it  commands :  and 
certainly  it  is  not  a  convenient  opportunity,  when  we 
cannot  do  what  this  law  commands  without  doing 
what  another  law  forbids.  Our  author  has  very  right- 
ly limited  this  rule,  by  fpeaking  of  it  as  a  rule,  which 
commonly  holds  good.  But  PufFendorf  unadvifedly  de- 
livers  it  in  general  terms,  as  if  it  was  univerfally  true,  ''^' 

and  admitted  of  no  exception,  or  required  no  limitation. 
And  yet  when  one  law  fays,  that  no  woman  Ihall  have  her 
ftatute  placed  in  the  gymnalium  ;  and  another  fays,  that 
whoever  kills  a  tyrant  iTiall  have  a  ftatue  in  the  gymnafi- 

VOL.  II.  Y  V 


350  INSTITUTES       OF  B.  II. 

um  ;  he  determines,  that  if  a  woman  had  kil-ed  a  tyrant, 
her  ftatue  fhould  be  placed  there :  notwithftanding  this 
determination  makes  a  negative  law  give  way  to  an  affirm- 
ative one.  He  judges  in  favour  of  the  woman;  becaufeby 
following  that  law,  upon  which  fhe  claims  a  ftatue,  more 
benefit  may  arife  to  the  public,  than  by  following  the  other. 
The  reafon  of  one  of  thefe  laws  was,  that  the  youth,  who 
were  trained  up  to  valour  in  the  gymnafium,  by  feeing 
thofe,  who  had   freed   their   country  from   flavery,  re- 
warded with  the  honour  of  a  ftatue,  might  be  incited 
to  imitate  their  bravery.     The  reafon  of  the  other  law 
was,    that  the  virtues  of  women  are  not  generally  the 
obje£l  of  their  imitation,    who   are  to  be  trained   up  to 
valour.     And   from  hence  he  concludes,    that,  fince  a 
woman  has   outdone  her  fex,    fhe  the  rather  ought   to 
have  her   ftatue   put   up    in  the   gymnafium ;    becaufe 
fuch  valour  in  a  woman  would  be  a  greater  incitement 
to  emulation  in  the  men.     I  do  not  queftion  the  juftnefs 
either  of  the  rule,  upon  which  he  proceeds,    or  of  the 
determination,  which  he  deduces  from  it.    My  only  rea- 
fon for   mentioning   this  determination  here  is,   that  it 
fhews  the  rule,  which  is  now  before  us,  not  to  be  fo  uni- 
verfally  true,  as  he  feems  to  fuppofe  it. 

Fourthly  -,  when  two  laws  interfere,  if  they  are  equal 
in  other  refpedls,  that,  which  is  more  particular,  takes 
place  of  that,  which  is  more  general.  The  principal  rea- 
fon, which  fupports  this  rule,  feems  to  be,  that  the  legif- 
lator,  where  he  fpeaks  particularly  and  exactly,  appears  to 
be  more  careful  to  guard  againft  all  exceptions,  which 
might  arife  accidently,  and  may  therefore  be  thought 
more  unwilling  to  admit  of  any^  than  where  he  fpeaks  in 
general  and  at  large. 

Fifthly  ;  a  law  which  is  eftablifhed  upon  a  penalty, 
is  to  be  obferved  in  preference  to  a  law,  which  has  no 
penalty  annexed  ;  if  they  happen  to  interfere.  This  is 
not  defigned  as  a  rule  of  prudence  dire(^ing  a  perfon, 
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when  he  is  in  doubt  which  of  the  two  laws  he  fliould 
obey,  to  take  the  fafer  part  and  to  comply  with  the 
penal  law,  that  he  may  avoid  the  penalty.  For  where 
two  laws  interfere,  the  queftion  is,  which  of  the  two 
the  legiflator  would  chufe  to  have  him  comply  with  ; 
and  when  this  queftion  is  rightly  determined,  the  other 
law  does  not  oblige  him.  From  whence  it  follows, 
that  if  any  reafon  could  be  given,  why  the  legiflator 
would  chufe  to  have  him  obey  the  other  law,  rather 
than  the  penal  one ;  it  would  be  as  prudent  to  hold 
this  condu6t,  as  the  contrary  :  becaufe  upon  this  fup- 
pofition,  the  penal  law  would  not  oblige  him  ;  and 
confequently  by  this  conduct,  as  well  as  by  the  con- 
trary, he  might  avoid  the  penalty.  But  the  penalty, 
though  it  is  not  to  be  confidered  as  a  prudential  rea- 
fon, why  the  penal  law  fhould  be  obeyed,  rather  than 
the  other,  is  a  reafon,  why  we  fhould  prefume,  that  the 
legiflator  would  rather  chufe  to  have  this  law  obeyed :  be- 
caufe from  his  taking  care  to  guard  this  law  more  ftrongly 
we  may  conclude,  that  he  thought  it  of  more  importance, 
than  the  other. 

Sixthly  -,  If  both  the  laws  are  penal,  the  preference 
is  to  be  given  uo  that,  which  is  eftablifhed  upon  the 
higher  penalty.  We  cannot  well  fupport  this  rule  by 
the  maxim,  which  is  generallv  applyed  in  doubtful 
cafes,  that  of  two  evils  the  leaft  is  to  be  chofen.  In 
this  maxim  by  an  evil  mufl  be  meant  either  a  moral 
or  a  natural  evil,  that  is,  either  an  evil,  which  we  are 
to  do,  or  an  evil  which  we  are  to  fufFcr.  Now  if  we 
underfland  the  maxim  in  the  former  fenfe,  which  is  the 
true  one  ;  it  will  only  amount  to  this  ;  where  we  muft 
do  wrong  either  way,  it  is  beft  to  follow  that  courfe 
in  which  we  fhall  do  the  leaft  wrong.  But  in  this  {enh 
the  maxim  is  fo  far  from  fupporting  the  rule  here  laid 
down,  that,   where  two  laws  interfere,  and  we  are  in 
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doubt  which  is  to  be  obeyed,  it  will  afford  us  no  help 
at  all  towards  removing  the  doubt.  For  when  we  are  in 
this  lituation,  the  very  queftion  is,  whether  we  fliall  do 
the  lefs  evil  by  difobeying  this  or  by  difobeying  that 
law  :  and  confequcntly  to  fay  here,  that  out  of  two 
evils  we  Ihould  ciiufe  the  leaft,  cannot  help  to  remove 
this  doubt  :  becaufe  this  maxim,  lince  it  contains 
nothing,  but  what  is  contained  in  the  queftion,  upon 
which  we  doubt,  leaves  the  queftion  juft  where  it 
was.  But  if  we  take  the  maxim  in  the  other  fenfe, 
and  conlider  it  merely  as  a  maxim  of  prudence,  which 
directs  us,  where  out  of  two  evils  we  muft  fufFer  one, 
to  follow  that  courfe,  which  v/ill  make  us  fuffer  the 
leaft,  it  is  not  applicable  to  the  point,  which  is  now 
before  us  :  becaufe  it  fuppofes,  that,  whatever  courfe 
we  follow,  we  muft  fuffer  the  penalty  of  one  of  the 
laws.  "Whereas,  when  two  laws  interfere,  and  it  is  im- 
poflible  to  obey  both  of  them  ;  if  we  chufe  rightly,  that 
is,  if  we  obey  the  law,  which  the  legiflator  would  in 
fuch  a  cafe  chufe  to  have  us  obev,  we  Ihall  avoid  both 
the  penalties.  We  comply  with  one  of  the  laws,  and 
therefore  ftand  clear  of  the  penalty,  upon  which  it  is 
eftablifhed.  And  though  we  difobey  the  other,  we 
cannot  juftly  be  punifhed  for  difobeying  it ;  becaufe  whilft 
we  comply  with  that,  it  was  impoffible  for  us  to  comply 
with  this.  But  the  rule,  which  directs  us,  where  two 
laws  interfere,  to  give  the  preference  to  that,  which  is 
eftabliihed  upon  the  higher  penalty,  though  it  is  not  fup- 
ported  by  the  maxim,  that  out  of  two  evils  the  leaft  is  to 
be  chofen,  may  be  fupported  by  the  fame  reafon  with 
the  rule,  which  was  laft  mentioned.  The  legiflator  has 
guarded  that  law  the  moft  carefully,  which  he  has  eftab- 
liflied  upon  the  higher  penalty  j  from  whence  we  may 
prefume,  that  he  looked  upon  that,  as  the  law  of  the 
.    more  importance,  and  confequcntly  that  he  would  chufe 
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to  have  us  comply  with  that,  if  by  any  accident  it  be- 
comes impollible  for  us  to  comply  with  both. 

Seventhly  ;  where  two  laws  interfere,  we  fliould  fol- 
low that,  which  is  recommended  by  the  moft  honeft  or 
the  moft  beneficial  reafons.  The  queftion  concerning 
the  woman's  claim  to  have  her  ftatue  in  the  gymnafium, 
is  determined  in  her  favour  by  PufFendorf :  becaufe  the 
law,  which  gives  her  this  claim,  is  recommended  by  a 
more  beneiicial  reafon,  than  the  other  law,  which  oppo- 
fes  her  claim.  Another  queftion,  which  has  already  been 
mentioned,  where  the  fame  law  by  accident  interferes 
with  itfelf,  may  be  determined  by  comparing  the  honef- 
ty  or  juftice  of  the  reafons  on  both  fides.  Where  two 
women  had  been  ravifhed  by  the  fame  man  ;  and  the  law 
gave  any  woman,  who  had  been  thus  injured,  her  option, 
that  the  manfhould  either  be  put  to  death  or  be  compelled 
to  marry  her ;  one  of  them  claimed  to  have  him  put  to 
death,  and  the  other  claimed  to  have  him  in  marriage. 
She,  who  claims  to  marry  him,  would  lofe  her  hufband, 
if  he  was  put  to  death  :  whereas  fhe,  who  claims  to  have 
him  put  to  death,  does  not  properly  lofe  any  thing  by  his 
marrying  the  other.  The  claim  therefore  of  the  former 
feems  to  be  recommended  by  a  more  honeft  and  juft  rea- 
fon, than  the  claim  of  the  latter. 

XIII.    There    are  fcarce  any  laws,     but   what   will  Scarce 
naturally  admit   of    rational   or  liberal   interpretation,  i^^^   ^j^^^ 
that  is,    either  of  being  fo  enlarged,    as  to  take   fome  will     na- 

'  ^  .  turally 

cafes  into  the  meaning  of  the  law,    which  are  not  con-  admit    of 
tained  in  the  letter,   or  of  being  fo  reftrained  as  to  ex-  [^J^^p^c. 
elude  fome  cafes  out  of  the  meaning,    which  are  con-  tation. 
tained  in  the  letter.     For  the  intention  of  the  legiflator 
is  the  natural  meafure  of  the  extent  of  the  law,  whether 
that  intention  is  colledled  from  his  words  alone  by  literal 
interpretation,   or  from  his  words  and  fome  other  figns 
by   mixed    interpretation,    or   from   fuch  other   figns 
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alone  by  rational  interpretation.  In  like  manner  wills 
and  contra(Sts  naturally  admit  of  being  interpreted  ra- 
tionally, of  being  fo  enlarged,  as  to  extend  beyond  the 
letter,  or  of  being  fo  reftrained,  as  to  fall  fhort  of  it : 
becaufe  the  intention  of  the  teftator  or  of  the  parties 
contracting,  as  far  as  it  is  known,  is  the  natural  mea- 
fure  of  the  claim  arifing  from  thefe  aCts ;  whether  that 
intention  appears  plainly  in  their  words ;  or  is  afcer- 
tained  by  the  help  of  fome  other  figns  and  of  their 
words  taken  together,  when  their  words  leave  it  doubt- 
ful ;  or  is  colleCled  from  fuch  other  ligns  alone,  when 
their  words  do  not  exprefs  it  perfe£lly. 

The  defign  of  the  legiflator,  in  fome  civil  laws,  or 
in  fome  claufes  of  them,  is  indeed  confined  to  his 
words  :  and  where  it  is  fo  confined,  nothing  can  either 
be  taken  into  the  meaning  of  the  law,  or  be  left  out 
of  it  by  rational  interpretation.  The  defign  of  an  ex- 
planatory law  is  to  explain  by  words  the  meaning 
of  the  legiflator  in  fome  antecedent  law,  which  was 
expreiTed  ambiguoufly  or  imperfe6lly.  An  explan- 
atory law  therefore  will  not  admit  of  rational  inter- 
pretation :  as  the  defign  of  the  law  is  confined  to  the 
words  of  it,  we  mull  look  for  the  meaning  of  it  in 
the  words  on! v.  For  the  fame  reafon  all  definitions  in 
a  law  are  to  be  interpreted  clofely :  they  are  neither  to 
be  enlarged  to  any  thing  more,  nor  to  be  reftrained 
to  any  thing  lefs,  than  the  words  exprefs.  The  legif- 
lator defigns  in  fuch  definition  to  explain  by  his  words 
the  term,  which  he  defines :  whatever  therefore  is 
more  than  thefe  words  exprefs,  is  not  within  the  de^ 
fign  of  the  legiflator  j  and  whatever  is  lefs,  falls  fliort 
of  his  defign. 

But  either  an  explanatory  law,  which  has  reference 
to  fome  antecedent  law,  or  a  definition  in  a  law,  which 
has  reference  to  fome  term  made  ufe  of  in  the  fame 
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law,  though  they  do  not  admit  of  rational  or  free 
interpretation,  may  poflibly  be  ambiguous :  and  when 
they  are,  we  muft  afcertain  the  meaning  of  the  legif- 
lator  by  mixed  interpretation.  If  the  ambiguity  in 
thefe  laws  arifes,  as  it  frequently  does  in  other  laws, 
from  a  word  or  a  fentence,  which  will  admit  either  of  a 
more  extend ve  or  of  a  more  confined  fenfe  ;  we  muft 
have  recourfe  to  the  topics  of  mixed  interpretation  to 
determine  in  which  of  thefe  two  fenfes  fuch  word  or 
fuch  fentence  was  ufed  by  the  leglflator.  For  though 
explanatory  laws  are  to  be  Interpreted  clofely,  and  will 
not  admit  of  any  meaning,  but  what  is  contained  and 
exprefTed  in  the  words  of  them  ;  yet  no  argument  can 
be  drawn  from  the  nature  of  fuch  laws,  to  prove, 
that,  where  the  words  themfelves  admit  both  of  a  ftridfc 
and  of  a  large  fenfe,  we  muft  necefTarlly  adhere  to  the 
former.  We  muft  indeed  keep  to  the  letter  of  the  law : 
but  there  is  no  natural  reafon,  why  we  muft  follow 
the  narroweft  and  moft  confined  fenfe,  that  the  letter 
of  the  law  is  capable  of. 

Rational  interpretation,  both  fuch  as  enlarges  the 
meaning  of  the  writer  beyond  his  words,  and  fuch  as 
reftralns  it  to  a  lefs  extent  than  what  his  words  import, 
may  be  exprefsly  precluded  by  fome  pofitive  declara- 
tion of  the  writer  himfelf.  If  the  law-maker,  or  the 
contra<Sl:ers,  or  the  teftator  have  dire<Sled  that  the  law, 
or  the  contrail,  or  the  will,  fhall  be  conftrued  accord- 
ing to  the  literal  and  grammatical  fenfe  of  the  words ; 
this  dlredlion  is  a  bar  to  all  interpretation,  which  is 
purely  rational:  it  (hews,  that  the  intention  of  the 
writer  came  fully  up  to  his  words,  and  went  no  far- 
ther ;  and  confequently  that  whatever  meaning  we  give 
to  the  writing,  which  either  falls  fhort  of  the  words  or 
goes  beyond  them,  fuch  meaning  is  not  agreeable 
to  his  intention.     But  though  a  declaration  of  this  fort     ■ 
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precludes  all  interpretation,    which  is   purely  rational, 
and  obliges  us  to  interpret  the  writing  ftridlly  or  rather 
clofely,  that  is,    to  adhere,   in  our  interpretation  of  it, 
precifely  to  the  words ;   yet  if  the  words  themfelves  are 
ambiguous,  if  in  their  Hteral  and  grammatical  conftruc- 
tion  they  will  admit  of  more  fenfes  than   one,    we  may 
notwithftanding  iuch  decleration,  have  recourfe  to  mixed 
interpretation,   and  may  argue  from  rational  conjectures 
to  determine  in  which  of  thefe  feveral  fenfes  the  writer 
ufed  them.  For  mixed  interpretation  is  not  inconliftent 
with  the  writer's  declaration  :  becaufe  this  fort  of  inter- 
pretation, whilft  it  proceeds  upon    rational  conjectures, 
keeps  to  the  literal  and  grammatical  fenfe  of  the  words. 
Now   amongft  other  caufes  of  ambiguity,   one   is,  that 
the  words  of  a  writing,    in  the  common   acceptation  of 
them,  are  fometimes  ufed  in  a  more  narrow  and  fome- 
times  in  a  more  comprehenllve  fenfe.     And  lince  either 
of  thefe  fenfes  may  be  called  a  literal   and  grammatical 
fenfe  j  becaufe  both  of  them  are  equally  authorized  by 
common  ufage  ;  the  confequence   is,  that,   though  the 
writer  has  required  us  in  our  interpretation  to  adhere  to 
the  literal  and  grammatical  fenfe,  there  is  no  more  rca- 
fon,  upon  account  of  what  he  has  faid  about  this  mat- 
ter, to  adhere  rather  to  the  narrow  or  ftriCt  fenfe,  than 
to  follow  the  comprehenfive  or  large   fenfe :  notwith- 
ftanding his   direction  about  following  the  literal  and 
grammatical  fenfe,  we  muft  make  ufe  of  probable  con- 
je(5tures  drawn  from  other  topics,    befides  his  words,  to 
determine  in  which  of  the  literal  and  grammatical  fenfes 
he  ufed  the  words,  whether  in  their  narrow  and  ftriCt 
fenfe,  or  in  their  comprehenfive  and  large  fenfe.     Thus 
a  declaration  or  direction  of  this  fort,  though  it  obliges 
us  to  interpret  the  writing  ftridtly,  in  one  fenfe  of  the 
word  —  flriCtly,   does    not    oblige    us    to    interpret    it 
ftridtly  in  another  fenfe  of  the  fame  word :  it  obliges  us 
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to  keep  rtri<rtly  to  the  words  of  the  writing  without  de- 
viatinsf  from  them,  either  fo  as  to  leave  anv  thiiicr  out 
of  his  meaning,  which  the  words  exprefs,  or  fo  as  to  take 
any  thing  into  his  meaning,  which  they  do  not  exprefs. 
But  it  does  not  oblige  us,  whilft  we  keep  flriflly  to  the 
words,  to  follow  the  moft  narrow  or  the  flricTi:  fenfe  of 
thofe  words  :  it  leaves  us  at  liberty  to  follow  either  this 
fenfe,  or  the  more  comprehenflve  and  large  fenfe,  accord- 
ing to  what  we  find  by  rational  conjectures  to  have  been 
moft  probably  his  meaning. 

If  there  are  any  other  civil  laws,  in  which  we  are  not 
allowed  to  make  ufe  of  rational  interpretation,  belides 
fuch,  as  are  merely  explanatory,  that  is,  if  in  the 
interpretation  of  any  other  laws,  befides  thefe  we  are 
not  allowed  to  take  either  more  or  lefs  into  the  mean- 
ing of  them,  than  what  the  words  exprefs  ;  this  reftraint 
arifes  not  from  the  nature  of  the  laws  themfelves,  but 
from  fome  pofitive  inftitution.  And  this  poCtive  inftitii- 
tion  may  either  be  contained  in  the  particular  law,  which 
will  not  admit  of  rational  interpretation,  as  we  have 
juft  now  obferved,  that  it  is,  where  the  legiflator  directs 
us  to  follow  the  literal  and  grammatical  fenfe  of  the 
words  5  or  elfe  it  may  be  introduced  by  a  general  law, 
which  has  been  made  concerning  interpretation  by  the 
civil  legiflator  of  the  fociety,  to  which  we  belong.  For 
the  rules  of  interpretation  are  under  the  authority  of 
the  civil  legiflator,  and  are  therefore  to  be  applied  in 
fuch  a  manner,  and  upon  fuch  occaflons,  as  he  Ihail 
prefcribe,  in  view  to  the  general  benefit,  either  by  a 
written  law,  or  by  ufage  and  cuftom  *,  the  former  of 
which  is  an  exprefs  adt,  and  the  latter  is  a  tacit  adt  of  his 
authority. 

In  like  manner,  where  any  words  or  fentences  in  a 
law  or  a  contract,  have  two  fenfes  in  common  accepta- 
tion, one  of  which  is  more    confined,   and    the    other 
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more  comprehenfive ;  there  is  not  any  particular  fort 
of  laws  or  contradts,  which  will  naturally  require  fuch  am- 
biguous words  or  fentences  to  be  taken  in  the  more  con- 
finsd  fenfe  ;  nor  is  there  on  the  contrary  any  particular 
fort,  which  will  naturally  require  them  to  be  taken  in  the 
more  comprehenfive  fenfe.  The  intention  of  the  legi- 
flator  is  the  natural  meafure  of  the  obligation  arifing  from 
the  law  ;  and  the  intention  of  the  parties  contracting  is 
the  natural  meafure  of  the  claim  ariiing  from  the  contract. 
This  intention  is  to  be  colle<Sled  from  the  fame  topics  of  in- 
terpretation in  laws  and  contrails  of  all  forts  :  unlefs  the 
civil  legiflator  of  the  fociety,  in  which  the  law  is  made,  or 
to  which  the  contraCters  belong,  has  exprefsly  prefcribed 
fome  particular  rules  of  interpretation,  or  fome  particular 
method  of  applying  the  rules  fuggefted  by  natural  reafon  j 
or  unlefs  fuch  particular  rules  or  fuch  particular  method  of 
application  have  been  introduced  and  eftablifhed  by  long 
and  uninterrupted  ufage,  which  has  the  fame  eiFe£t,  as 
If  the  civil  legiflator  had  exprefsly  prefcribed  tjiem. 
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CHAP.      VIII. 

Of  civil  fubjedtion,  and  civil  liberty. 

I.  General  notion  of fuhjeElion.  II.  SuhjeBion  private  and  pub- 
public,     III.  Different  degrees  and  forts  of  private  fub- 
jeSlion,     IV.  Different  degrees  and  forts  of  public  fub- 
jeBion.     V.  Civil  fubjeSiion   of  the  parts  arid  of  the 
luhole.       VI.    What  fort  of  fubjeBion    implied  in    the 
notion  of  a  province.  VII.  Civil  liberty  ivhat.  VIII.  Ci- 
vil liberty  of  the  parts  and  of  the   ivhole,     IX.    Slaves 
ivhy  incapable    of    being    members  of    a  civil  fociety* 

X.  Where  fubjeBion    ceafes   right    of  refiflance   begins, 

XI.  Relation  of  governour  and  fubjeB  is  a   limited  one. 

XII.  Refinance  to  the  fupreme  power  how  to  be  under- 
food.      XIII.  Right  of  refflance  does  not    imply  fupreme 

civil  power    in    the  people.      XIV.    Opinion  of  Grotius 

explained.       XV.   Civil  judge  not  neceffary   to   fix  the 

point  where  right  of  refflance   begins.     XVI.    Treafon 

and  rebellion  how  guarded  againfl  notwithflanding  right  of 
refflance. 

I.  T"^  VERY   compacft,   in  which  a  man  confents   to  General 

J^   lay  himfelf  under  an  obligation   of  doing  or  of  ""^'"" 

-'  &  &  iubjedion. 

avoiding  what  the  law  of  nature  had  not  other  wife 
obhged  him  to  do  or  to  avoid,  is  a  diminution  of  his  li- 
berty. Before  he  had  engaged  in  the  compaiSt,  or  had  laid 
hitnielf  under  the  obligation;  he  was  at  liberty  either  to 
have  done  or  to  have  avoi;!ed  what  is  contained  in  the 
compadl.  But  after  he  has  confented  to  be  thus  obliged  ; 
he  is  no  longer  poflTeiTed  of  the  fame  liberty  :  he  cannot  s 
be  obliged  to  do  or  to  avoid  what  is  contained  in  the  com- 
pa6l,  and  at  the  fame  time  be  at  liberty  either  tp  do  it  or 
to  avoid  it,   as  he  pleafes. 
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But  every  ccmpacl,  \vhich  implies  a  diminution  of 
liberty,  does  not  imply  likevvife  a  ftate  of  fubjedtion. 
Tiie  notion  of  ftibjcclion  coniliis  in  the  obligation  of 
one  or  more  perfons  to  a<Si:  at  the  difcretion,  or  accord- 
ing to  the  judgment  and  wiii,  of  others.  When  therefore 
the  matter  of  an  obligation,  which  arifes  from  compact, 
is  fo  precifely  fettled  from  the  beginning,  as  to  leave  no- 
thing to  the  judgment  or  will  of  thofe,  to  whom  we  are 
obliged  i  the  obligation,  though  it  diminiflies  our  liberty^ 
does  not  place  us  in  a  flate  of  fubje£lion.  Such  a  compacl 
gives  them  a  claim  upon  us  v/ithout  giving  them  any  au- 
thority over  us.  Their  claim  is  fo  limited  from  hrft  to 
iafi:,  by  our, own  a6l  and  according  to  our  own  difcretion 
and  choice,  as  never  to  extend  beyond  fuch  limitation. 
This  claim  therefore  is  all  along  rather  the  effect  of  the 
power,  which  we  have  over  ourfelves,  than  the  effect  of 
*any  power,  which  they  have  over  us.  But  when  the 
compact  is  fuch  from  the  beginning,  as  gives  them  a  gen- 
eral demand  upon  us,  and  leaves  the  precife  matter  of 
the  obligation  to  be  in  any  refpe<5t  determined  by  their 
difcretion  and  choice  ;  as  far  as  it  thus  gives  them  a  right 
to  judge  for  U5  and  to  prefcribe  to  us,  it  gives  them  an 
authority  over  us,  and  places  us  in  a  ftate  of  fubjection  to 
this  authority. 

II.  Subie(Slion   is   commonly  divided  into  private  and 
Subjeaion  -^         .  ...  .       '. 

private        public.     By  private  fubjedtion  is  meant  fubje£tion  to  the 

f"    ^"  '     authority  of  private  perfons:    and  by  public  fubjection  is 
meant  fubjection  to  the  authority  of  public  perfons. 

A  civil  fociety,  though  it  confifts  of  a  great  number  of 
individuals,  is  confidered  as  one  artificial  or  colleflive 
perfon  :  becaufe  it  is  guided  by  one  common  underftand- 
ing,  which  is  its  legiflative  power,  and  acts  with  one 
common  force,  which  is  its  executive  power.  This  arti- 
ficial or  collective  body  is  called  a  public  perfon.  The 
'  fubjection  therefore,     which  is  due  to  a  civil  fociety,  is 
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public  fubje<51:ion.  But  the  notion  of  a  public  perfon  is 
not  confined  to  the  coUedtive  body  of  a  civil  fociety. 
Whether  the  legiflative  body  of  fuch  a  fociety  conliils  of 
one  natural  perfon,  as  in  monarchies,  or  is  an  artificial 
or  collective  perfon  confifling  of  many  natural  ones,  as  in 
ariftocracies,  and  in  mixed  conftitutions  ;  this  natural  or 
this  collective  perfon  has  the  keeping  of  the  common  or 
public  uriderflanding  :  and  in  like  manner  the  executive 
body,  whether  it  is  the  fame  v^rith  the  legiflative  body  or 
different  from  it,  a^ts  with  the  common  or  public  force. 
Thefe  bodies  therefore,  that  is,  the  conftitutional  gover- 
nours  of  a  civil  fociety,  are  called  public  perfons  ;  and 
the  fubje^lion,  which  is  due  to  them  is  public  fubjedtion. 
'"^  Grotius  divides  fubje£tion,  as  it  is  here  divided,  in- 
to private  and  public.  But  firfl  he  diftinguifhes  be- 
tween afTociation  and  fubjedion  :  and  though  he  allows, 
that  a  right  over  perfons  may  be  derived  as  well  from 
aiTociation,  as  from  fubje<Stion  j  yet  this  diftin^tion  im- 
plies, that,  in  his  opinion,  the  right,  Vv^hich  a  fociety  or 
collective  body  of  men  acquires  over  the  perfons  of  the 
feveral  individuals,  who  have  alTociated  or  joined  them- 
felves  into  fuch  a  collective  body,  is  different  from 
fubjedtion.  ^  He  then  goes  on  to  divide  afTociations  or 
focieties,  as  he  afterwards  divides  fubjection,  into  pri- 
vate and  public.  Thofe  he  calls  private  afTociations, 
which  are  formed  by  a  fmall  number  of  private  per- 
fons, who  have  agreed  to  a<St  together  for  the  pur- 
pofe  of  carrying  on  fome  private  defign.  Public  afTo- 
ciations are  either  fuch  as  produce  a  public  perfon,  or 
fuch  as  confift  of  public  perfons  ^  that  is,  they  are 
either  formed  by  a  large  body  of  men,  who  have 
united  themfelves  by  a  compact  into  a  ftate  or  civil  fo- 
ciety ;  or  elfe  they  are  formed  bv  a  number  of  ftates, 
which  have  agreed  to  a£t  together  in  the  profecution  of 
fome  common  deilgn.     An  afTociation  of  the  former 

a  L.  1.  C.  V.  §  XXVI.  VIII.  b  ibid.  §  XVII. 
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fort  produces  a  public    perfon ;    and  an  aflbciatlon  of 
the  latter  fort  confirts  of  public  perfons. 

If  the  feveral  perfons,  who  have  formed  themfelves 
into  a  fociety,  either  private  or  public,  have  proceed- 
ed no  farther  than  to  unite  themfelves  by  mutual  con- 
fent  into  one  body,  under  the  obligation  of  jointly 
carrying  on  their  common  defign ;  it  muit  indeed  be 
allowed,  that  the  feveral  members  of  fuch  fociety  will 
be  equal  to  one  another,  when  they  are  conlidered  fe- 
parately :  fuch  an  agreement  does  not  fubje^l:  any  one 
member  to  the  authority  of  any  other  member ;  and 
much  lefs  does  it  fubje(St  all  of  them  to  the  authority 
of  any  one  or  of  a  few.  But  in  the  mean  time  it  is 
plain,  that,  as  far  as  the  matter  of  the  obligation, 
which  the  feveral  members  lay  themfelves  under,  is  not 
precifely  limited  from  the  beginning,  all  aflbciations 
produce  fubjection,  not  indeed  a  fubje£tion  of  any  one 
member  to  any  other,  but  a  fubjedion  of  any  one  to 
the  colle^live  body.  For,  as  '^  we  have  elfewhere  ob- 
ferved  after  our  author,  whatever  meafure  is  agreed 
upon  in  relation  to  the  common  purpofe  of  the  fociety 
by  a  majority  of  the  members,  it  will  be  binding  upon 
all  and  each,  not  only  upon  thofe,  who  make  a  part 
of  the  majority,  but  upon  thofe  hkewife,  who  difap- 
prove  the  meafure  fo  agreed  upon,  or  even  proteft 
againft  it.  Grotius,  whilft  he  diftinguifhes  between  the 
right  over  perfons,  which  arifes  from  aflbciatlon,  and 
the  right  over  perfons,  which  arifes  from  fubje(5lion, 
feems  to  allow,  that  fuch  a  fubjedtion,  as  we  have  been 
fpeaking  of,  is  produced  by  aflbciation  :  for  he  obferves, 
^  that  the  body  of  a  civil  fociety,  in  particular,  has  a 
fuller  right,  than  any  other  fociety  whatfoever,  of  bind- 
ing its  feveral  members  to  a£l:  for  the  common  benefit 
in  fuch  a  manner,  as  the  common  underftanding 
dictates.     And  certainly,   if  each  member  of  a  fociety, 

^  See  B    II.  C.  I.  §  II.  dL.  II.  C.  V.  §  XXIII. 


C  VIII.  N  A  T  U  R  A  L    L  A  W.  363 

either  private  or  public,  has  obliged  himfelf  by  com- 
pact to  be  guided  in  purfuing  the  ends,  for  which 
fuch  foclety  is  formed,  by  a  judgment  and  will,  which 
are  not  his  own  ;  this  compadl  produces  fubje6tion  ;  not- 
withftanding  our  author  diftinguifhes  its  efFe£t  from 
fubjedlion,  and  calls  it  aflbciation.  Any  particular  mem- 
ber of  a  fociety  may  happen  to  concur  with  the  ma- 
jority ;  and  if  he  does,  he  may  appear,  whilft  he  acls  ^ 
according  to  the  judgment  and  will  of  fuch  majority, 
to  follow  his  own.  But  this  concurrence,  in  regard  to 
his  obligation,  is  quite  accidental :  he  would  have  been 
as  much  obliged  to  guide  himfelf  by  the  judgment 
and  will  of  the  majority,  if  he  had  diiTented  from  the 
meafure,  which  they  agree  upon,  as  he  is,  when  he 
happens  to  make  a  part  of  the  majority,  and  to  con- 
cur in  what  they  eftablifh. 

III.  ^Private   fubjeaion   admits  of  feveral  different  ^'^«»*«"« 

•^  deg^rces 

degrees,  from  a  flate  of  abfolute  or  perfonal  flavery  and  forts 
to  fuch  limited  obligations,  as  can  fcarce  be  called  fub-  fubjcdion. 
je(Slion.  A  compadl,  by  which  we  give  any  one  perfon 
or  any  number  of  perfons  a  general  demand  upon  us 
to  a(St  for  their  benefit,  or  for  the  benefit  of  any  one 
elfe,  without  fixing  any  limits  at  all  to  the  matter  of 
the  obligation,  produces  perfedt  fubje<5lion  or  flavery, 
This  fort  of  fubjedion,  though  It  is  fometimes  called 
abfolute  fubjedlion.  Is  not  abfolute  in  the  flrlcSteft  fenfe 
of  the  word,  fo  as  to  give  the  mafter  a  right  to  treat 
the  flave  In  what  manner  he  pleafes,  or  to  compel  the 
flave  to  do  any  thing  that  he  pleafes  :  for  we  have  al- 
ready f  feen,  that  the  law  of  nature  fixes  fome  limita- 
tions to  flavery,  though  the  flave  himfelf  has  not  fixed 
any  by  the  compadl,  which  produced  his  fubjedion.  It 
is  called  a  ftate  of  abfolute  fubjeaion  ;  becaufe  it  is  as 
abfolute  as  the  law  of  nature  will  allow  it  to  be,  or  as 
the  perfons,  who  place  thcmfelves  in  fuch  a  flate,  can 
make  it. 

Ibid.  §  XXVI.  f  See  B.  I.  C.  XX.  §  V. 
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But  all  private  fubjection  is  not  flavery.  The  com- 
pa6l,  which  produces  it,  may  render  it  imperfedt  by 
limiting  the  matter  of  the  obligation  :  and  the  fub- 
je£lion  will  be  the  lefs  perfect,  in  proportion  as  lefs  is 
left  to  the  judgment  and  will  of  thofe,  to  whom  we 
are  fubjedl:.  A  labourer,  who  has  bou  nd  himfelf  to  do 
only  one  particular  fort  of  work,  is  in  a  ftate  of  pri- 
vate fubje<flion :  his  mafter  by  the  compa^l,  which  is 
between  themj  has  acquired  a  right  to  direct  him  in 
what  relates  to  this  work.  But  the  fubje6lion  is  imper- 
fedt :  becaufe  his  obligation  to  be  diredled  by  the  judg- 
ment and  will  of  his  mafter  is  limited,  not  only  by 
the  general  law  of  nature,  as  in  the  cafe  of  flavery, 
but  likewife  by  the  particular  compact,  from  which  it 
arofe. 

Private  fubje£tion  may  be  divided  into  different  forts, 
as  well  as  into  different  degrees.  Where  it  has  only  the  be- 
nefitof  thefuperiour  in  view;and  all  the  benefit,  which  the 
inferiour  finds  in  it,  is  merely  accidental;    it  is  fervile  fub- 
je6tion.     Bnt  where  fuch  conditions  are  annexed  to  it,  as 
have  the  benefit  of  the  inferiour  principally  in  view  either 
in  whole  or  in  part;    that  is,  where  the  perfon,  who  is 
in  fubje6tion,  is  obliged  either  in  whole  or  in  part  to  zOl 
according  to  the  judgment  and  will  of  another,  for  the 
fame  purpofe,  which  he  would  naturally  have   purfued, 
if  he  had  bean  free  to  judge  and  to  chufe  for  himfelf; 
this  may  be  called   liberal  fubjsction.      A    child    is    in 
fubjeiStion  to  his  parents,  and  a  ward   to  his  guardian  : 
but  this,  though  it  is  private  fubje£tion,   is  not  of  the 
fervile  fort ;    becaufe  the  benefit  of  the  child,   or  of   the 
ward,  is  the  end  or  purpofe,  which  it  has  in  view.     In 
thefe  two  inftances  indeed  the  riorht  to   direft  does  not 
arife  from  the  con  Tent   of  the  perfon,    who  is  in  fub- 
je£lion  :   in  the  inftance  of  a  child  and  his   parents,  it 
arifes   out  of  the  law  of  nature  -,  and  in  the  inil:ance  of 
•a  ward  and   his  guardian,  it  arifes    either  out  of  feme 
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a£l  of  a  deceafed  parent,  or  out  of  the  civil  law,  which 
places  the  child,    during  his  minority,  under  the  autho- 
rity of  his  guardian.     But  where  the  civil  law  allows  of 
adoption,  and  allows  a  child,  before  he  is  old  enough  to 
do  any  other   valid  a61:,    to   confent  to    adoption  ;    the 
fubjedlion  of  the   child  to  the  parents,  v/ho  adopt  him, 
arifes  from  his  own  confent.  In  like  manner,  where  the 
civil  law  allows  an  orphan  to    chufe  a  guardian,    before 
he  is  at  legal  age  to    do  any  other  valid  acl,   the    con- 
fent of  the  orphan  places  him  in  a  ftate  of  fubjecStion  to 
his  guardian.     In   both  thefe  cafes  the  fubje6lion   is  of 
the  private  and  of  the  liberal  fort.  It  is  private  ;  becaufe 
it  is  fubjection  to  a  private  perfon  :  and  it  is  liberal  j 
becaufe  it  has  the  benefit  of  the  inferiour  to  view.     In 
private  partnerfhips,  each  of  the  partners  in  fubjection 
to  the  colledlive  body,   as  far  as  the  matter  of  the  part- 
nerfhip  extends  :  but  this  fubjedlion,   as  It  has  the  com- 
mon benefit  for  its  end,    in  which  benefit  each  has  an 
intereft,   is  liberal  fubje£tion. 

Grotius  confiders  fubjedlion  as   imperfect,    not  only 
where  the  obligation,  on  one  fide,  and  the  demand,  on 
the  other  fide,  are  limited  to  fome  particular  a6lions,  and 
include  a  condition  in  favour  of  the  perfon,    who  is  in 
fubjedtion  j    but  likewife   where  the  obligation  and  the 
demand,  though  they  are  under  no  limitation  in  refpedt 
of  the   matter  of  them,   are  limited   in  refpedl  of  the 
time,    during  which  they  are  to  continue.     He  would 
probably    have    been   of    another   opinion,    if  he    had 
attended   here  to   a  principle,    from  which  he   argues 
§  elfewhere.     When  he  is  proving,  that  civil  power  may 
be  fovereign,   notwithflianding   it  is  temporary  •,    he  ob- 
ferves,  that  the  nature  of  a  thing  is  not  changed  mere- 
ly by  its  duration,    and  in   particular  that   the    nature 
of  any  moral  power  is  to  be  judged  of  from  the  efFe£ls, 
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which  are  produced  by  it,   whilfl  it  kfts,    and  not  from 
the  time,   during  which  it  lafts.     Indeed  the  power  of  a 
mafter  over  his  ilave  is   not  civil  power ;    and  the  fub- 
je(ition   of  the    flave   is    not  civil  fubjedlion.     But  the 
principle,    from  which  Grotius  argues,    is  general :    and 
if  it  is  true,    when   applied  to   power    and    fubjection 
o£' one  fort;    it  will   be  equally  true,  when   appHed  to 
power  and  fubjeclion  of  any  other  fort.     Now  the  effe6ls 
of  the  mafters  power  are  the  fame,  if  the  matter  of  the 
compact  is  the  fame  ;    whether  that  power  continues 
only  for  a  determinate  time,    or  for  the  whole  life  of 
the  flave.     If  therefore  the  mafter  has  a  power  to  direct 
all  the  actions  of  the  flave  without  any  limitation,    ex- 
cept what  arifes  from   the  general  law   of  nature ;    the 
flave  is  as  much  in  a  ftate  of  abfolute  fubjeiSlion,  where 
this  power  continues  only  for  a   determinate  time,  for 
feven  or  for  fourteen  years,  as  where  it  continues  during 
the   life  of  the  flave.     The  condition  of  a  temporary 
flave,  if  we  only  coniider  what  it  is,    whilft  the  flavery 
lafts,   is  neither  better  nor  worfe,   than  the  condition  of 
a  perpetual  flave.     Perhaps  the  profpedt,  which  the  for- 
mer has  of  recovering  his  liberty  at   a   certain  time, 
may  make  his  prefent  condition  fet  eafier  upon  him,  than 
the  prefent  condition  of  the  latter  does,   who  has  no 
fuch  profpect  before  him.     But  the  profpeft  of  coming 
into  a  better  condition,   however  it  may  encourage  him 
to  bear  his   prefent  condition  well,   makes  no  eiTential 
difference  in  the  nature  of  the  condition  itfelf.     Though 
he  may  be  cheared  by  the  hopes  of  recovering  his  li- 
berty hereafter ;    yet  he  is  now,  whilft  his  flavery  lafts, 
as  much  in  a  ftate  of  perfect  fubje6lion,   as   the  other 
is.     It  muft  however  be  allowed,    that,    if  we  were  to 
give  our  opinion,   upon  the  different   conditions  of  the 
temporary  and  the  psrpetual  flave,    we  fliould  be  apt 
to  fay,  and  fhould  have  fome  reafon  for  faying,  that 
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the  former   is   in   a   better  condition    than  the   latter. 
But  the   reader,   I  fuppofe,    is  aware,    that,   when  we 
make  this  judgment  about  the  difi'erence  of  their  ref- 
pedtive   conditions,   we  coniider  fomething  more,    than 
merely  their  prefent  conditions  ;    we  take  the  whole  of 
their  refpedtive  lives,   their  future  as  well  as  their  pre- 
fent  circumftances,    into  the  account,    and  reckon  the 
condition  of  the  one  to  be  better  than  the  condition  of 
the  other,    not  becaufe  it  is  better  juft  now,    but  be- 
caufe  it  is  better  upon  the  whole. 

IV.   All  public  fubjedlion  is  not  civil  fubjeflion :    for  Different 

degrees 

in  public,  as  well  as  in  private  fubjedlion  there  are  dif-  and  forts 
ferent  degrees  and  different  forts  :  and  civil  fubjeflion  is  °  , .  ^.  **^ 
one  particular  fort  and  degree  of  public  fubje£lion. 

Not  only  an  individual  or  private  perfon,  but  a  nation 
like  wife  or  ftate,    which  is  a  public  perfon,    may  have 
Haves.     Thofe,    who  are  condemned  to  labour  for   the     * 
public  in  the  mines,   or  in  the  gallics,   or  in  any  other 
work  whatfoever,    which  the  ftate  thinks  proper  to  em- 
ploy them  about,    are  in  public  fubjedtion.     But  as  the 
benefit  of  the  fuperior  is  the  only  end,  which  this  fubjec- 
tion  has  in  view,  it  is  of  the  fervile  fort ;  and  as  the  mat- 
ter  of  the  obligation  is  not   limitted,    it  is  abfolute  in 
degree.     The  fuppoiition,    that  they,    who  are  thus  in 
fabje£tion  to  the  public,   are  condemned  to  flavery,   im- 
plies indeed,    that  their  fubjection  does  not  arife  from 
their  own  confent ;   but  that  it  is  the  punifhment  of  fome 
crime,   which  they  have  committed  :  the  inftance  there- 
fore may  feem  not  to  belong  to  fuch  fubjeclion,  as  we  are 
now  fpeaking  of,  which  is  fubjeclion  ariiing  from  confent. 
However,    as  it  is  poffible  for  a  man  thus  to  fubje(St  him- 
felf  to  an  individual  or  private  perfon  by  his  own  confent, 
fo  it  is  poffible  for  him  in  like  manner  tofubject  himfelf 
by  a  like  confent  to  a  body  poHtic  or  pubhc  perfon. 
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Labourers,   who  let  themfelves  out  to   the  public  to 
do  fome  particular  fort  of  work,  fuch  as  mending  roads, 
or  making  fortifications,   or  building  fliips,   and  likewife 
mercenary  foldiers,    are   in  a  ftate  of  public  fubjection. 
Their  fubjedlion  is  imperfecl  in  degree  ;  becaufe  the  mat- 
ter of  the  obligation  on  their  fide,    and  of  the  claim  on 
the  fide  of  the  public,    is  limited  :  but  in  the  mean  time, 
as  the  end  of  it  is  rather  tlie  benefit  of  the  public,  than  of 
themfelves,   it  is  of  the  fervile  fort.     But  it  may  be  worth 
the  while  to  obferve,   that,  even  in  thefe  inftances,  the 
fubjeclion  is  looked  upon  to  be  lefs  fervile,  or  approaches 
nearer  to  liberal  fubje^lion,  in  proportion  as  the  perfons, 
who  are  in  fubje^lion,    have  a  greater  benefit  from  it» 
Thus  the  officers,  the  architects,  and  the  mafter-builders 
are  in  fubjection  to  the  public,  as  well  as  the  common  fol- 
diers, and  the  under-workmen  :  but  the  fubjecfion  of  the 
former  is  more  liberal,  and  of  the  latter  more  fervile ;  on- 
ly becaufe  the  obligation,    in  which  their  refpe6\ive  fub- 
jection confifts,  has  the  benefit  of  the  former  more  in  view, 
and  the  benefit  of  the  latter  lefs  in  view. 

Civil  fubjection  is  fuch  public  fubjection  arifing  from 
confent,  as  is  limited  in  the  matter  of  it  to  thofe  adtions 
or  things,  which  relate  to  the  general  welfare  or  fecurity 
of  the  whole  civil  fociety  or  of  its  feveral  parts.  The 
individuals,  who  have  confented  to  make  themfelves 
members  of  a  civil  fociety,  are  in  confequence  of  this 
confent  in  a  fi:ate  of  fubjection  :  becaufe  they  are  obliged 
by  it  to  act  according  to  a  judgment  and  will,  which  are 
not  in  their  own  keeping,  but  in  the  keeping  of  the  pub- 
lic. This  fubjedtion  however  is  neither  abfolute  nor  fer- 
vile. For  fince  the  matter  of  the  obligation  is  limited  to 
what  relates  to  the  general  welfare  and  fecurity  of  the 
whole  fociety  or  of  its  feveral  parts ;  this  limitation  makes 
the  fubjection  imperfect.  And  fince  the  members  of  the 
fociety  have  a  common  intereft  in  the  good  of  the  whole 
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body,  and  a  particular  intereft  in  the  prote^lion  which  they 

have  aright  to,  as  they  are  parts  of  the  whole  ;  this  end 

or  view  of  the  obligation  makes  the  fubje6tion  liberal. 

Civil  fub- 
V.  It  is  very  difficult  to  affix  a  precife  fenfe  to  the  jedion  of 

words — civil   fubjedlion,    and  civil   hberty.     For   what-  ^"^,   P^^'^ 

-'  '  ^  and  of  the 

ever  fenfe  we  may  endeavour  to  affix  to  them  *,  any  whole, 
man,  who  chufes  to  call  it  into  queflion,  may  produce 
numberlefs  inftances,  both  from  what  he  has  heard  and 
from  what  he  has  read  upon  thefe  points,  to  prove,  that 
the  words  are  not  always  ufed  in  this  fenfe  :  not  becanfe 
there  is  no  fort  of  fubje6lion,  and  no  fort  of  liberty, 
which  may  properly  be  called  by  thefe  names  ;  nor  yet 
becaufe  the  definitions,  which  we  may  endeavour  to  give 
of  thefe  words,  do  not  fully  exprefs  the  nature  of  this 
fort  of  fubjedlion,  or  this  fort  of  hberty  ;  but  becaufe 
the  words  are  frequently  ufed  as  words  of  courfe,  both 
in  common  converfation  and  in  many  political  writings ; 
fo  that  numberlefs  inftances  are  to  be  found,  in  which 
fome  perfon  or  other  has  ufed  the  words,  in  fpeaking 
or  in  writing,  without  any  determinate  meaning  or  per- 
haps without  any  meaning  at  all. 

Indeed  the  moft  accurate  writers   do  not   always  ufe 
thefe  v/ords  in  one  and  the  fame  fenfe.    Thus,  civil  fub- 
je<^ion   means  fometimes  the  fubjedlion  of  the  whole  fo- 
ciety,   and  fometimes  the  fubjeftion  of  its  feveral  parts  •, 
that  is,   both  the  fubjection  of  the  collective  body  to  its 
conftitutional   governours,    and   the  fubjeclion  hkewife 
of  the  feveral  members,  either  to  fuch  conftitutional  go- 
vernours or  to  the  coUeClive  body,  are  ufually  called  ci- 
vil fubjeclion.     And  if  we  would  avoid  being  mifled  oi 
perplexed,   in  what  we  read  or  hear  upon  thefe  points  ; 
it  will  be  neceifary  for  us  to  diftinguifli  thefe  two  fenfes 
of  the  fame  words  from  one  another,  and  to  obferve  in 
which  of  them  the  words  are  ufed. 
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The  feveral  members  of  a  civil  fociety  are  in  a  ftate 
of  civil  fubjedtion ;  whatever  form  of  government  is 
cftablifhed  in  the  fociety.  They  are  obhged  by  the  fe- 
cial compa£l  to  follow  the  dictates  of  the  public  un- 
derftanding  in  what  relates  to  the  general  good  j  whe- 
ther the  conftitution  Is  popular,  or  ariftocratical,  or  mo- 
narchical, or  mixed.  The  feat  of  the  civil  power  indeed  is 
different,  in  thefe  different  forms  of  government :  fo  that 
the  fubje6lion  of  the  individuals  is  more  immediately 
due  to  a  different  fort  of  public  perfon.  But  wherever 
this  power  relides,  the  fubjedtion,  which  is  due  to  it 
from  the  Individuals,  is  only  civil  fubje6lion.  For  this 
is  all,  that  was  due  by  the  focial  compa(^  to  the  collec- 
tive body :  and  this  colledlive  body,  in  fetthng  the  con- 
ftitution by  a  fundamental  law,  cannot  give  either  to  a 
king,  or  to  a  fenate  of  nobles,  or  to  any  other  civil  go- 
vernours  whatfoever,  a  more  extenfive  claim  upon  the 
feveral  members,  than  fuch  body  originally  acquired  by 
their  particular  confent,  either  exprefs  or  tacit,  when 
they  united  themfelves  to  it. 

But  though  under  all  forms  of  government,  the  in- 
dividuals, who  have  made  themfelves  members  of  a 
civil  fociety,  are  of  right,  whatever  they  may  be  in  fa6l, 
in  a  like  ftate  of  civil  fubjedion ;  yet  in  democracies 
the  coUeclive  body  itfelf  Is  not  under  any  fubjedllon  :  it 
governs  itfelf  freely,  and  is  not  bound  by  the  a£t  of  any 
one  or  more  perfons.  Whereas  in  other  forms  of  go- 
vernment, if  thev  have  no  mixture  of  a  democracy  in 
their  conftitution,  there  Is  a  fubjedtlon  of  the  whole,  as 
well  as  of  the  parts,  a  fubje£lion  of  the  colle(Stive  body, 
as  well  as  of  its  feparate  members.  For  the  a£l  of  the 
conftltutional  governours  Is  not  only  binding  upon  the 
feveral  individuals,  v/ho  compofe  the  coUedllve  body, 
but  in  confequence  of  the  general  confent,  by  which 
the  conftitution  was  eftablifhed,  it  becomes  binding 
upon  this  body  Itfelf. 
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"From  hence  we  may  underftand  what  fort  of  free- 
dom it  is,  which  puts  the  difference  between  free  ftates 
and  other  ftates.     The  individuals  in  a  free  ftate  are  not 
free  from  civil  fubjedlion,  any  more  than  they  are  in  any 
other  ftate,    which  is  governed  by  a  king,  or  by  a  feleft 
body  of  nobles.     But  in  a  free  ftate  the  collective  body  of 
the  whole  fociety  is  free,  or  is  not  under  any  fubjedlion  :     n 
whereas  in  abfolute  monarchies,  or  in  abfolute  ariftocra- 
cies,  the  colledlive  body  is  in  a  ftate  of  fubjedlion  to  its 
conftitutional  governours ;   becaufe  as  far  as  the  power  of 
thefe  governours  extends,  their  aft  is  binding  upon  the 
collective  body,  as  well  upon  the  feveral  members.  Whe- 
ther common  ufage  has  given  the  title  of  free  ftates,  or  not 
thofe   nations,  in  which  the  form  of    government  is  a 
mixed  one  ;  fuch  nations  have  certainly  the  eftence  of  a 
free  ftate  ;  notwithftanding  a  king  may  be  vefted  with 
the   executive  power  ;  provided  the  collective  body  is 
not  bound  by  any  aCt  of  legiflation,  in  which  it  does 
not  immediately  and  direCtly  concur,  either  by  itfelf  or 
by  its  reprefentatives.     The  freedom   of  the  collective 
body  of  a  civil  fociety  is  not  neceftarily  connected  with 
a  mixed  conftitution  ;  it  is  the  particular  nature  of   the 
mixture,  upon  which  that  freedom  depends.     If  the  le- 
giflative  body  confifts  of  a  fingle  perfon  and  of  a  feleCl 
number  of  hereditary  nobility  ;    though  the  conftitution 
will  be  a  mixed  one,  yet  the  collective  body  of  the  ci- 
vil fociety  will  be  in  fubjeCtion  ;  becaufe  in  eftablifhing 
the  conftitution  this  coUeCtive   body    obliged  itfelf,    as 
far  as  the  ends  or  purpofes  of  focial  union  extend,   to 
follow  a  judgment  and  will,   which   is   not   in    its  own 
keeping,    but  in   the   keeping  of  that  particular    part, 
which  compofes  the   legiflative  body.       By   adding  to 
thefe  two  parts    of  fuch   a  mixed    legiflative   a    third, 
which  confifts  of  reprefentatives  chofen   from    time  to 
time  by  the  general  body  of  the   fociety,    this   general 
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body,  which  is  ufually  called  the  people,  does  not  in- 
deed referve  to  itfelf  a  full  power  of  legiflation  •,  but  it  re- 
ferves  fuch  an  independant  power,  as  prevents  its  fubjec- 
tion  :  though  it  has  not  a  power  of  making  laws  by  its  own 
judgment  and  will,  yet  without  its  own  judgment  and  will 
fignified  by  its  reprefentatives,  no  laws  will  be  binding  up- 
on it. 

A  like  independence,  in  fuch  a  form  of  government 
we  have  been  defcribing,  is  given  to  the  iingle  perfon 
or  king,  whom  we  have  fuppofed  to  be  a  conftitutional 
part  of  the  legiflative  body :  for  though,  by  the  fup- 
pofition  of  his  being  only  a  part  of  fuch  body,  he  has 
not  in  matters  of  legiflation  a  power  of  binding  either 
the  general  body  of  the  fociety,  or  the  particular  mem- 
bers of  it,  by  his  own  judgment  and  will,  without  the 
concurrence  of  the  other  parts  of  the  legiflative  ;  yet 
neither  he  himfelf,  nor  any  one  elfe  within  the  fociety, 
can  be  bound  by  any  law,  to  which  he  does  not  confent, 
at  the  time  of  making  it ;  except  the  fundamental  laws 
of  the  conftitution,  to  which  he  confented  either  ex- 
prefsly,  when  he  accepted  the  crown,  or  tacitly  by  the 
a£l  of  accepting  it.  But  when  we  fay,  that  his  confent 
is  necelTary  to  make  a  law  binding  either  upon  himfelf 
or  upon  any  one  elfe  within  the  fociety  ;  we  muft  be  un- 
derftood  to  include  the  confent  of  his  predecefTors,  un- 
der the  notion  of  his  confent.  For  as  they  adled  by  the 
fome  power,  which  he  is  pofTefTed  of,  the  effecl  of  their 
confent,  in  refpe£t  both  of  himfelf  and  of  the  fubjedls, 
is  the  f^^me,  as  if  fuch  confent  had  been  his  own  im- 
mediate act.  If  belides  this  civil  independence,  which 
is  given  to  one  fingle  perfon  within  a  fociety  by  making 
him  a  conftitutional  and  diftincl  part  of  the  legiflative 
body,  we  fuppofe  the  fame  perfon  to  be  likewife  invefted 
with  the  fupreme  executive  power  ;  he  may  then  very 
properly  be  conlidered  as  the  fupreme  or  fovereign  herxl 
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of  the  ftate.  In  this  latter  character  only,  as  he  is  inveft- 
cd  with  the  fupreme  executive  power,  all  the  members 
of  the  fociety  would  be  accountable  to  him,  or  to  ftand- 
ing  judges,  who  act  for  him,  in  matters  of  public  wrong  -, 
and  they  muft  have  recourfe  to  him,  or  to  the  like 
judges,  for  redrefs  in  matters  of  private  wrong.  But  if 
he  was  invefted  with  no  other  power,  befides  this*,  though 
he  would  be  the  fupreme  magiftrate,  he  could  not  well 
be  called  the  fupreme  head  of  the  ftate  :  he  would  be 
fupreme  in  reference  to  other  magiftrates,  who  hold  an 
inferiour  executive  power  derived  out  of  his  ;  but  as  the 
executive  power,  even  in  its  higheft  degree,  is  fubordl- 
nate  to  the  legiflative  power ;  fo  he,  if  he  was  invefted 
with  no  other  power  befides  what  is  merely  executive, 
.would  be  fubordmate  to  the  legiflative  body.  But  by  mak- 
ing him  aconftitutionaland  diftin£lpart  of  the  legiflative, 
.this  fubordination  is  fo  far  taken  off,  and  his  executive 
power  becomes  fo  far  independent  or  fovereign,  that 
though  he  cannot  exercife  this  power  in  all  inftanccs  ac- 
cording to  his  own  judgment  and  will,  yet  as  his  confent  is 
necefTary  in  making  the  laws,  which  diredl  the  exercife  of 
it,  he  is  not  obliged  to  exercife  it  according  to  the  judg- 
ment and  will  of  any  other  perfons  without  the  concur- 
rence of  his  own. 

VI.  Where  the  general  body  of  a  fociety  Is  In  fub-  What  fort 
je£lion  ;  it  is  a  material  difference,  whether  its  civil  go-  °ion"'im- 
vernours  have  a  claim  to  this  fubjedtion,  as  they  are  the  P'y^^  .^" 

the  notion 

ruling  parts  of  this  particular  body,  or  whether  they  of  a  pro- 
have  the  like  claim,  as  they  are  the  ruling  parts  of  fome  ^^"^^' 
other  fociety.  In  the  former  cafe  the  fociety,  notwith- 
ftanding  Its  fubjection,  continues  to  be  a  ftate;  but  in 
the  latter  cafe,  it  is  a  province  of  that  other  fociety  or 
ftate,  the  ruling  parts  of  which  have  a  claim  to  its  fub- 
jection. 

VOL.  IL  7  B 
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The  fuppofition,  that  a  province  is  in  fubjedlion  to 
the  ruling  parts  of  a  ftate,  implies,  that  the  (late  itfelf  is 
in  fubje6tion.     But  we  have  here  proceeded  upon   this 
fuppolition,  only    for  the  fake  of  fhewing,  that,   though 
the  i'ubje^tion  is  in  all  other  refpe(5ls  of  the  fame  fort, 
the   difference  of  external  and  internal  fubje^tion  will 
make  one  fociety  a  province  and  another  a  flate.     For 
it  is  by  no  means  elTential  to  the  notion  of  a  province, 
that  the  ftate,    of  which  it  is  a  province,   fliould  be  in 
fubje6lion  to   any  particular  ruling   parts.        A  fociety 
may  be  a  province  to  a  free  ftate,    as  well  as  to  a  ftate, 
which  is  not  free.     Though  a  free  ftate  is  not  in  fub- 
jeflion  to  any  particular  ruling  parts  ;   yet  if  the  general 
or    colle(5tive    body   of  fome   other    fociety  is    in    fub- 
jeflion  to  the  general  or  collective  body  of  fuch  free  ftate, 
this  other  fociety  will  be  a  province. 

VII.    By  natural  liberty  is  fometimes  meant  the  in- 

ty     what.  ^  ^ 

dependent  phylical  power,    which  individuals  have  of 
judging,  chufing,  and  acting  for  themfelves.     But  when 
natural   liberty  is  diftinguifhed   from  civil  liberty ;    the 
former  means  the  moral  liberty  of  mankind  in   a  ftate 
of  nature,  and  the  latter  means  their  moral  liberty  in  a 
ftate  of  civil  fociety.     Now  the  moral  liberty  of  man- 
kind  in  a   ftate  of  nature  confifts  in  a  power  of  adting 
in  what  manner  they  think  fit ,    as  far  as  they  are  under 
no  reftraints  from  the  law  of  nature,    when   they  are 
confidered   as   feparate    and     independent   individuals, 
and   their   civil    liberty,  is  fometimes  defined  to  be  the 
like  power  of  adling  in  what  manner  they  think  fit ;  as 
far    as    they    are    under  no   reftraints  from  civil  laws. 
This  definition  of  civil    liberty  is  fo    contrived  as  to 
make  it  anfwer  very  well  in  the  words  of  it  to  the  defi- 
nition of  natural  liberty.     But   it  is  certainly  liable  to 
many  obje£^tions,    and  does   not  fix  the  true  point   of  ^ 
difference  between  the  two  forts  of  liberty. 

All  laws,  which  are  made  by  a  civil  legiflator,    are 
civil  Uws.     Now  in  perfectly  monarchical  conftitutions 
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the  monarch  is  the  civil  legiilator.  His  laws  therefore, 
whatever  may  happen  to  be  the  matter  of  them,  whe- 
ther they  tend  to  the  ^^eneral  benefit  of  the  fociety,  or 
to  his  own  particular  intereft,  may  be  called  civil  laws. 
From  hence  it  will  follow,  if  civil  liberty  is  as  much 
liberty  as  is  conliftent  with  civil  laws,  that  the  fubjecSts 
under  all  the  oppreffion,  which  the  laws  of  a  defpotic 
monarch  can  bring  upon  them,  v/ill  be  in  poffeffion  of 
their  civil  liberties,  not  only  in  right  but  in  fadl.  I  am 
aware  however,  that  this  obje6lion  may  be  obviated  by 
looking  back  into  the  nature  of  the  fecial  compact: 
for  as  this  compact  limits  civil  power  or  the  power  of  a 
civil  governour,  fo  it  limits  likewife  the  matter  of  the 
laws,  which  he  has  authority  to  make,  to  fuch  things,  as 
are  neceflary  or  conducive  to  the  fecurity  and  welfare 
of  the  whole  fociety  or  of  its  feveral  parts.  No  com- 
mand therefore  of  the  monarch,  though  he  is  the  civil 
legiilator,  can  properly  be  conlidered  as  a  civil  law,  if 
it  is  inconliftent  with  the  ends  of  focial  union  and  civil 
government.  So  that,  notwithftanding  civil  liberty 
fhould  be  defined  to  be  as  much  liberty  as  is  confiftent 
with  civil  laws,  the  fubje£ts,  who  are  oppreiTed  by  the 
unfocial  commands  of  an  abfolute  monarch,  could  not 
\}e  in  pofTeffion  of  their  civil  liberty  :  becaufe  they  are 
under  the  reftraint  of  fuch  commands,  as  are  not  civil 
laws.  Without  examining  this  anfwer,  we  will  fuppofe 
it  fufficient  fo  far  to  obviate  the  objedlion,  as  to  (hew, 
that  the  definition,  when  it  is  rightly  explained  and  duly 
qualified,  is  a  true  one.  But  ftill  this  anfwer  will  not 
fo  far  remove  the  objedfion,  as  to  fhew,  that  the  defi- 
nition is  a  good  one :  for  no  definition  can  be  a  good 
one,  which  wants  to  be  explained  and  qualified,  before 
it  will  convey  a  precife  notion  of  the  term  defined. 

But  we  may  objedl  farther,  that,   if  civil  hberty  con- 
fifls  in  as  much  liberty,  as  is  confiflent  with  civil  laws. 
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or  in  the  power  of  mankind  to  a£l  in  what  manner  they 
pleafe,  where  civil  law  does  not  reftrain  them,  there 
can  be  no  fuch  thing  as  civil  liberty  in  any  fociety 
wliatfoever.  For  the  liberty  of  individuals  is  ''  reftrain- 
ed  in  many  inftances,  particulary  in  fuch  rights  as 
arife  out  of  an  injury,  by  the  mere  adl  of  civil  union 
without  the  aid  of  any  civil  law,  and  antecedently  to  the 
politive  or  exprefs  inftitution  of  any.  In  all  focieties 
therefore,  whatever  the  form  of  government  or  the  tenor 
of  the  civil  laws  may  happen  to  be,  the  members  are 
under  fome  reftraints,  which  do  not  come  from  civil 
lav/s. 

Perhaps  by  confidering  a  confequence,  which  will 
follow  from  this  definition,  we  may  be  led  to  the  true 
point  of  difference  between  natural  and  civil  liberty. 
If  civil  liberty  is  as  much  liberty,  as  is  confident  with 
the  reftraints  of  civil  laws  ;  the  confequence  will  be,  that 
every  new  law,  however  beneficial  it  may  be  either  to 
the  v/hole  body  politic  or  to  the  feveral  members,  will 
be  a  diminution  of  civil  liberty :  becaufe  it  produces  a 
farther  reftraint,  which  the  fubje£ls  were  not  under  be- 
fore the  law  was  made.  But  as  the  private  and  fer\nle 
fubje^lion  of  a  {lave  does  not  conlift  in  his  being  re- 
ftrained  by  the  commands,  which  his  mafter  has  acftu- 
ally  given  him ;  fo  neither  is  there  any  reafon  to  fup- 
pofe,  that  the  public  and  liberal  fubjedlion  of  a  mem- 
ber of  civil  fociety  conlifts  in  the  reftraints,  under 
which  he  is  a«Stually  laid  by  the  civil  laws.  A  flave 
is  in  fubje<ftion,  becaufe  he  is  liable  to  be  reftrained, 
not  only  by  fuch  comm.ands,  as  he  has  a(5lually  receiv- 
ed from  his  mafter,  but  by  fuch  likewife,  as  he  may 
receive  from  him  herciafter.  And  in  like  manner  a 
member  of  any  civil  fociety  is  in  fubje£lion,  becaufe  he 
is  liable  to  be  reftrained,  not  only  by  fuch  laws,  as  the 
civil  legiflator  has  eftablilhed  already,  but  by  fuch  like- 
h  See  B.  II.  C.  V. 
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wife,  as  he  may  eftablifli,  when  fome  future  occalion 
makes  it  neceifary.  The  fubjedtion  of  a  flave  is  differ- 
ent indeed,  both  in  fort  and  in  degree,  from  the  fub- 
jedlion  of  a  member  of  civil  fociety.  They  differ  in 
fort ;  becaufe  one  of  them  is  private  and  fervile,  and 
the  other  is  public  and  liberal :  and  they  differ  in  de- 
gree ;  becaufe  one  extends  to  all  a  man's  alliens,  and  the 
other  is  limited  to  thofe  aflions  only,  which  relate  to 
the  general  fecurity  and  welfare  of  the  whole  body  po- 
litic or  of  its  feveral  parts.  But  however  thefe  two  in- 
ftances  of  fubjedlion  may  differ  in  other  refpecls,  in 
this  they  agree,  that  both  of  them  are  fubje6i:ion :  the 
member  of  a  civil  fociety,  as  well  as  the  flave,  is  under 
an  obligation  of  adling  according  to  a  judgment  and 
will,  which  are  not  in  his  own  keeping.  As  far  as 
this  obligation  extends,  that  is,  as  far  as  their  refpec- 
tive  fubje<Sl:ion  extends,  neither  of  them  is  poffeffed  of 
his  natural  liberty.  The  natural  liberty  of  the  flave  is 
deftroyed  by  his  being  obliged  to  follow  the  judgment 
and  will  of  his  mafter  in  all  things :  and  the  natural 
liberty  of  the  member  of  a  civil  fociety  is  abridged  by 
his  being  obliged  to  follow  the  judgment  and  will  of 
the  public  in  fuch  things,  as  relate  to  the  common  or 
general  good.  Thus  we  fee  at  laft,  that  this  obligation 
of  a  member  of  civil  fociety,  v^hich  is  nothing  elfe  but 
the  obligation  of  the  focial  compact,  is  what  puts  the 
difference  between  natural  and  civil  liberty.  If  therefore 
we  define  natural  liberty  to  be  as  much  liberty  as  is 
confiftent  with  the  obligation  of  the  law  of  nature,  we 
Ihould  define  civil  liberty  to  be  as  much  liberty  as  is 
confiftent  with  the  obligation  of  the  focial  compa(5l. 

VIII.  In  order  to  underftand  the  feveral  fenfes,    in  Civil     II- 

berty       of 

which  civil  liberty  is  fpoken  of,  we  muft  diftinguifli  it  the  parts 
as  we  before  diftinguifhed  civil  fubjeclion,  into  the  ci-  ^"i^^i*^/ '^^"^ 
vil  liberty  of  the  parts,     and  the  civil  liberty  of  the 
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whole  ;  that  is,  Into  the  liberty  of  the  feveral  individuals, 
who  have  united  together  and  compofe    the  colle<Stive 
body  of  the  fociety,    and  the  liberty  of  this  colle6live 
body  itfelf.      The  civil  hberty  of  the  feveral  members 
of  a  fociety  implies   a  freedom  from   all,  except  civil, 
{iibje£lion  :  but  the  civil  liberty  of  the  whole  body  im- 
plies a  freedom  from  all  fubje6lion  whatfoever.     After  a 
number  of  individuals  have  united  together  and  formed 
a  civil  fociety  ;  though  any  one  of  them  is  equal  to   any 
other,  when  they  are  coniidered  feparately  •,  yet  each 
by  the  focial  compadl  is  made  fubje<^  to  the  joint  autho- 
rity of  the  whole  or  colleclive  body.      But  in  the  mean 
time  this  whole  or  colle£live  body  is  under  no  reftraint, 
either  from  within  or  from  without,  except  the  reftraints 
of  the  law  of  nature  ;  the  focial  compact  does  not  give 
any  particular  part    of  fuch   body  a  right  or  authority 
to  direct  or  to  bind  the  whole :  and    much  lefs   does 
it  give   fuch   right  or  authority  to  any  other  fociety  of 
the  fame  fort,    or  to  the  ruling  part  of  any  other. 

When  the  fociety  has  proceeded  farther,  than  the 
mere  a6l  of  focial  union,  and  has  eftablifhed  fome  other 
form  of  government,  which  is  different  from  fuch  a 
perfect  democracy,  as  would  refult  from  this  act  alone  ; 
it  will  depend  upon  the  nature  of  that  form  of  govern- 
ment, which  is  fo  eftablifhed,  whether  the  civil  liberty 
of  the  whole  fhall  remain  or  not.  An  abfolute  monar- 
chy puts  an  end  to  this  kind  of  civil  liberty.  For  where  a 
fingle  perfon  in  the  collective  body  has  a  conftitutional 
right  of  diredting  the  whole,  this  colledlive  body  is  in 
a  ftate  of  fubje6tion  :  becaufe  it  is  bound  to  a£i:  for  the 
purpofes  of  focial  union  by  a  judgment  and  will,  which 
are  not  in  its  own  keeping.  This  indeed  is,  of  right,  only 
civil  fubjedlion.  But  though  civil  fubjecSlion  is  confift- 
ent  with  the  civil  liberty  of  the  parts  or  feveral  mem- 
bers j   it  is  not  confiftent  with  the  civil  liberty  of  the 
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whole  or  colle<n:ive  body.  For  civil  liberty  is  as  mucli 
liberty  as  is  corjiiftent  with  the  obligation  of  the  focial 
compa(Sl :  and  this  compact,  whilft  it  placed  the  fepa- 
rate  members  of  the  fociety  under  civil  fubjedtion,  left 
the  joint  or  collecStive  body  free  to  judge  and  to  chufe 
for  itfelf.  An  abfolute  ariftocracy  is  likewife  inconlift- 
ent  with  the  civil  liberty  of  the  whole :  becaufe,  though 
fuch  a  conftitution  puts  the  power  of  governing  the  fo- 
ciety into  the  hands  of  more  perfons  than  one,  yet  it 
places  the  whole  body  in  a  ftate  of  fubjedlion  to  a  fmall 
number  of  men,  who  are  only  a  particular  part  of  that 
whole.  A  mixture  of  thefe  two  forms  of  government,  in 
whatfoever  manner  the  mixture  is  made,  will  be  as  in- 
confiftent  with  the  civil  liberty  of  the  whole,  as  either  of 
them  alone  would  have  been  :  for  under  fuch  a  mixed  go- 
vernment the  collective  body  of  the  fociety  will  be  in 
a  ftate  of  fubjeclion  ;  that  is,  it  will  be  under  an  obli- 
gation of  acting  according  to  a  judgment  and  will,  which 
are  not  in  its  own  keeping,  but  in  the  keeping  of  a  part. 
But  in  popular  forms  of  government,  and  in  fuch  mix- 
ed forms  likewife,  as  are  in  part  popular,  the  civil  li- 
berty of  the  whole  remains  :  becaufe  the  collective  bo- 
dy is  not  bound  to  follow  the  didtates  of  any  judgment 
or  will,  in  which  it  does  not  concur  either  by  itfelf  or 
by  its  reprefentatives. 

In  any  of  the  other  forms  Of  government,  as  well  as 
in  the  popular  forms,  the  civil  liberty  of  the  parts  or 
feveral  members  of  the  fociety  remains  of  right.  The 
fubjection,  which  they  owe  to  their  conftitutional  go- 
vernours,  whether  the  government  is  in  the  hands  of  a 
king,  or  of  a  fenate  of  hereditary  nobility,  is  only  civil 
fubje<Stion.  No  conftitutional  civil  governours,  whate- 
ver their  titles  or  denominations  may  be,  have  any  other 
right  or  moral  power  of  reftraining  the  feveral  members, 
than  tlie  collective  body  of  the  whole  fociety  has  in  a 
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perfe£l  democracy :    and  this  right  is  no  other,    than 
what  is  derived  from  fociai  union,    a  right  to  dire^l 
them  what  they  are  to  do  and  what  they  are  to  avoid 
V-  for  the  general  good,    and  to  enforce  thefe  directions, 

v/here  it  is  neceffary,  by  the  ufe  of  the  joint  flrength. 

You   may  therefore   alk  perhaps,    of   what  impor- 
tance it  is  to   individuals    what    form   of  government 
they  live  under  -,    if  an  abfolute  monarchy,    or  an  abfo- 
lute  ariftocracy,    whilft  they  take  away  the  civil  hberty 
of  the  whole  collective  body,  leave  the  feveral  members 
the  fame  right  to  their  civil  liberty,    that  they  would 
have  had  under  a  popular  conflitution  ?    The  anfwer 
to  this  queftion  is  obvious.     There  is  a  wide  difference 
between  the  right   of  the  individuals  to   their  civil  li- 
berty,  and  their    enjoyment    of    this   liberty    in     fa6t. 
Under  every  form  of    government  their    civil   liberty 
is  the  fame  in  right ;    but  there  is  not  the  fame  fecu- 
rity  under  every  form,  that  it  will  be  fo  in  fa6t.  Though 
the  members  of  a   civil  fociety  are  not  flaves   in  right 
to    an    abfolute    monarch,      who    has  all   civil  power 
in  his  hands,  both  legiflative  and  executive  ;  yet  he  is 
In  fuch    a  fituation,   as  gives  him  an  oportunity,  and 
arms  him  with    ftrength  enough,    to  treat  him  in  fa6t, 
as  if    they  were  his  flaves.     It  is   pofllble  that  a  fove- 
reign  prince,  who  has  as  abfolute  authority,  as  the  nature 
of  civil  power  will  admit  of,  may  make    the  general 
good  of  his  people  the  meafure  of  his  conduCt.     But  it 
is  poffible  likewife,  that  he  may  hold  the  oppofite  con- 
duct ,  and  inftead  of  regarding  their  intereft,  may  com- 
pel them,  as    if  they  were  his   flaves,  to  advance  a  fe- 
parate  interefl:  of  his  own  ;  whether  he  places  this  fe- 
parate  interefl:  in  gratifying  his  ambition,  or  his  avarice, 
or  his   vanity,    or  his  love  of  pleafure.      The  feveral 
members  of  the  fociety,    when  they  are  in  fuch  a  fitua- 
tion, do  not  enjoy  their  civil  liberty  :  but  the  nature  of 
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the  conftitution  does  not  take  it  from  them  of  right  ; 
the  injuftice  of  him,  who  adminifters  the  conftitution, 
takes  it  from  them  in  fa£l.  Since  therefore  in  the  na- 
ture of  the  thing  there  is  a  poffibility,  and  fince  from 
the  general  temper  of  mankind,  there  is  fome  hkeli- 
hood,  that  where  all  is  left  to  the  will  of  one  man,  the 
truft,  which  is  repofed  in  him,  will  be  abufed  ;  it  is 
necelTary  in  order  to  fecure  the  civil  liberty  of  the  fe- 
veral  members  in  fa6l,  to  preferve  and  maintain  the 
civil  liberty  of  the  collective  body,  by  giving  it  fo  much 
weight  and  influence  in  the  legiflative,  that  nothing  can 
be  done  there  without  its  confent,  or  without  the  confent 
of  its  reprefentatives. 

We  may  now  underftand  what  is  meant,    when,  up- 
on a  change  of  the  civil    conftitution  of  government 
in  any  nation  from  popular  or    mixed,   to  ariftocratical 
or  monarchical,  we  fay,    that  the  nation  has  loft,  or  has 
given  up  its  civil  liberty.     What  is  thus  more  immedi- 
ately loft   or  given  up  of  right    is  the  civil  liberty  of 
the  collective  body,  and  not  the  civil  liberty  of  the  in- 
dividuals.    This  body,  whilft  the  form  of  government 
was  popular,  adted  for  itlelf,    according  to  its  own  judg- 
ment and  will  :   but  upon  fuch  a  change  in  the   confti- 
tution, it  is   brought   into  civil  fubjeClion,   and  obliges 
itfelf,  in  purfuing  the  ends  of  a  civil  fociety,    to   aCl 
according  to  a  judgment  and   will,    which   are  in    the 
keeping  of  the  governing  part ;    of   one  ftngle   perfon 
if  the  new  form  of  government  is  monarchical,  or  of  a 
body  confifting   of  a   few  hereditary   nobility,    if  it  is 
ariftocratical.     But  whatever   the  collective  body  of  the 
fociety  gives  up  in  this  change  of  the  conftitution,   the 
feveral  members  of  it,  when  they  are  conlidered  fepa- 
rately,  have  the  fame  right  to  their  civil  liberty,   that 
they  had  before.     Whilft  the  popular  form  of  govern- 
ment continued,    each  was  obliged   to  purfue  the  ends 
of  focial   union   according    to  a  judgment   and   will, 
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which  were  not  in  his  own  keeping ;  and  each  is  oblig- 
ed to  no  more  than  this  under  the  new  form  ;  the  only- 
difference  in  right  is,  that  in  the  popular  form  this 
judgment  and  will  were  in  the  keeping  of  the  collective 
body  or  of  its  agents  and  reprefentatives  ;  whereas  in  the 
monarchical  or  ariftocratical  form,  they  are  in  the  keep- 
ing of  the  particular  ruling  part  of  that  body.  But  though 
this,  in  refpeft  of  the  feparate  members,  is  the  only  dif- 
ference in  right,  there  will  moft  probably  be  another 
difference  in  fa£t ;  the  civil  liberty  of  the  whole  or 
coUe^live  body  is  the  fupport  and  fecurity  of  the  civil 
liberty  of  the  feveral  parts  or  members.  The  lofs  there- 
fore of  the  former  in  right  will  commonly  be  attended 
with  the  lofs  of  the  other  in  fadl. 

Perhaps  it  may  here  be  afked,  how  the  feveral  parts 
or  members  of  a  fociety,  when  they  are  confidered  fe- 
parately,  can  poflibly  have  a  right  to  their  civil  liberty, 
where  fuch  a  form  of  government  has  been  eftablifhed 
by  confent,  as  is  inconiiftent  with  the  civil  liberty  of 
the  whole  or  colledlive  body  ?  becauie  this  colledtive 
body  confifts  of  all  the  members  taken  together  ;  and 
it  is  not  eafy  to  conceive,  that  the  feveral  parts  fhould 
retain  a  right  to  civil  liberty,  when  the  whole  has  loft 
it.  This  would  indeed  be  impoflible,  if  the  fame  thing 
was  meant  by  civil  liberty,  when  we  fpeak  of  the 
whole  or  collective  body,  and  when  we  fpeak  of  the 
feveral  parts  or  members  of  that  body.  But  the  civil 
liberty  of  the  whole  confifts  in  a  freedom  from  all 
fubjedlion  whatfoever  :  whereas  the  civil  liberty  of  the 
parts  confifts  in  a  freedom  from  all,  except  civil,  fub- 
jedtion.  The  collective  body  therefore,  when  it  is  placed 
in  a  ftate  even  of  civil  fubjedtion,  is  faid  to  have  loft  its 
civil  liberty.  Now  this  is  all  the  fubjedion  which  fuch 
body  owes  in  right  to  its  civil  governours.  The  fub- 
jedtion  therefore  of  the  whole,  that  is,  the  lofs  of  the 
civil  liberty  of  the  whole,  implies  nothing  more  than  the 
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civil  fubjecflion  of  the  feveral  parts.  But  as  long  as  the 
parts  or,  feveral  members,  are  only  in  a  ftate  of  civil 
fubjedlion,  they  have  a  right  to  their  civil  liberty  j  that 
Is,  they  have  a  right  to  be  free  from  all  reftraints,  ex- 
cept thofe,  which,  being  necefTiry  or  conducive  to  the 
general  good,  arife  out  of  the  focial  compact:,  or  are  de- 
rived from  it. 

In  mixed  forms  of  government,  where  the  agents  or 
reprefentatives  of  the  people  make  a  diftin<Sl:  and  confti- 
tutional  part  of  the  legiflative  body;  it  is  commonly  faid 
that  the  civil  liberty  of  the  people  coniifts  in  their  right  of 
thus  acting  in  the  legiflative  by  their  reprefentatives.  But 
before  we  can  judge  either  of  the  truth  or  of  the  propriety 
of  what  is  thus  faid  ;  it  will  be  neceflary  to  confider,  what 
is  here  meant  by  the  people  :  for  the  word  —  people  — 
may  either  mean  the  collective  body  confifting  of  all  the 
members  taken  together,  or  it  may  mean  the  feveral 
members  taken  individually. 

Now  the  precife  notion  of  civil  liberty,  when  we 
fpeak  of  the  whole  people  considered  as  one  collective 
body,  conflfls  in  the  freedom  of  this  body  from  all 
fubjeClion  whatlbever,  or  in  its  right  of  not  being 
obliged  by  any  judgement  and  will,  with  which  its  own 
judgment  and  will  do  not  concur.  But  this  freedom 
of  the  coUeiStive  body  from  all  fubjeCtlon  implies,  that 
it  has  a  right  of  acting  as  a  diftinCl  and  conftitutional 
part  of  the  legiflative,  or  that  nothing  can  be  done  by 
the  legiflative  without  its  concurrence.  For  flnce  the 
ail  of  the  legiflative  is  binding  upon  the  whole  fociety  ; 
if  the  legiflative  could  do  any  a6l  without  the  concur- 
rence of  the  general  body  of  the  people,  this  body  would 
be  in  a  fl:ate  of  fubjeClion,  From  hence  it  appears,  that, 
when  we  fpeak  of  the  people  as  one  general  or  collective 
body,  we  may  very  properly  fay,  that  the  civil  liberty  of 
the  people  confifl:s  in  the  right  of  aCting  as  a  difl:in6t  part 
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of  the  legiflative  :  becaufe  the  collective  body,  if  it  had  not 
this  right  would  be  in  a  ftate  of  civil  fubje6tion  •,  and  a 
ftate  even  of  civil  fubjedlion  is  inconfiftent  with  the  civil 
liberty  of  fuch  body. 

But  though  the  civil  liberty  of  the  colle6live  body  of 
the  people  neceflarily  implies  a  right  of  a(5ling  in  the  le- 
giflative, yet  the  particular  manner  of  acting  there  by 
reprefentatives  is  not  effential  to  the  general  notion  of 
civil    liberty.       The    people    confldered  as  one   collec- 
tive body  will  not   be  obliged    to  follow  any  judgment 
and  will,  with  which  its  own  does  not  concur,   whether 
it  a6ls  there  by  its  individual    parts,  or  by  its   reprefen- 
tatives ;  that  is,  whether  the  concurrence  of  the  feveral 
members  taken  individually,  or  of  the  majority  of  them 
IS  necefTary  in  making  laws  ;  or  whether  the  concurrence 
of  reprefentatives,  who  are  chofen  and  appointed  from 
time  to  time  by  the  coUedtlve  body  for  this  purpofe,  is  fuffi- 
cient.  The  conftitution  or  eftablifhed  form  of  govern- 
ment in  each  nation,  where  the  body  of  the  people  is 
poflTefled  of  its  civil  liberty,  determines  in  which  of  thefe 
ways  this  body  fliall  a£l  in  the  legiflative,  whether  it  fliall 
acl  by  its  feveral  members,  fo    that   all  the  individuals 
fhaU  have  a  right  of  voting  in  the  legiflative,    or  whe- 
ther it  fliall  a6l  by  its  reprefentatives,  fo  that  the  right 
of  voting  there   fhall  be  confined  to  thefe  reprefenta- 
tives.    If  therefore  by  the  conftitution  of  any  particular 
nation  the  collective  body    of  the  people  has   only    a 
right  of  adling  in  the  legiflative  by  its  reprefentatives : 
the  conflitutional  liberty  of    the  people   may  in  that 
nation  be  faid  to   confifl:  in  this  right.     For  as  the  civil 
liberty  of  the   collective  body  of  the   people   in  any 
nation  implies,  according  to  the    general  notion  of  it,  a 
right  of  acting  in  the    legiflative  in  fome  manner  or 
other  ;  fo  in  that  particular  nation  the  confl:itution  has 
fettled  the  manner,  and  has  determined  this  right  of  the 
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colle<5tive  body  to  be  a  right  of  acScing  there  by  its  re- 
prefentatives.  Thus  we  find,  that  the  civil  liberty  of 
the  people,  when  conlidered  as  one  collective  body, 
may  properly  enough  be  faid  to  coniift  in  their  right 
of  adting  in  the  legiflative  ;  becaufe  fuch  a  right  is  ne- 
ceflarily  implied  in  the  freedom  of  this  colledlive  body 
from  fubjection  :  and  we  find  likewife,  that  their  con- 
ftitutional  civil  hberty,  when  they  are  thus  confidered  as 
one  collective  body,  may  be  properly  faid  to  confift  in 
their  right  of  acting  in  the  legiflative  by  reprefentatives  in 
thofe  nations,  where  the  conftitution  requires  them  to 
a6l  in  this  particular  manner,  and  does  not  allow  them  to 
adt  individually. 

But  if  by  the  people  we  mean   the  feveral  individu- 
als j  we  cannot  with  any  propriety  fay,    that   their  civil 
liberty  confifts    in   their  right  of  acting  individually   in 
the  legiflative,  and  much  lefs  that  it  confifts  in  their  right 
of  acting  there  by  their  reprefentatives.  In  a  perfect  de- 
mocracy,  if  fuch  a  form  of  government  was  eftabliflied 
in  any  civil  fociety,  each  member  of  the    fociety  would 
have  a  right  of  adling  individually  in  the  legiflative  :  no 
laws  indeed  would  be  eftabliflied,    or  nothing  would  be 
done,  upon    the    fingle    authority  of  any  one  member : 
but  the  opinion  or  vote  of  any  one  would  have  as  much 
weight  and  influence,  as   the    opinion   and  vote  of  any 
other.     The  civil  equality  of  the  feveral   members  con- 
fifts in  the  right,  which  any  one  of  them  has  of  thusaft- 
ing  in  the  legiflative  with  as  much  weight  and  influence, 
as  any  other  of  them.     But  we  cannot  fuppofe  the  civil 
liberty  of  each  to   confift    in    the  fame  right,    without 
fuppofing  fome  of  the  members   in  every  civil  fociety, 
even    where   a  democracy  is  eftabliflied,    to    have    no 
civil  liberty  ;   unlefs  the  democracy  is  a  perfed  one.     In 
•all  other  democracies,    only  fome  of  the  members  have 
a  right  of  ailing  individually  in   the   legiflative,   and 
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many  others  of  them  are  excluded  from  acllng  there 
at  all.  Either  therefore  in  imperfect  democracies,  where 
the  members  of  the  fociety,  who  aiH:  in  the  legiflative, 
z£t  individually,  thofe,  who  are  excluded  from  a£ling 
there,  upon  account  of  fome  defe£l  in  their  age,  their 
fex,  or  their  fortune,  have  no  civil  liberty ;  or  elfe  in 
perfect  democracies  the  civil  liberty  of  the  feveral  indi- 
viduals does  not  confift  in  their  civil  equality,  that  is,  in 
the  right,  which  each  of  them  has,  of  a£ling  individu- 
ally with  an  equal  weight  and  influence  in  the  legif- 
lative. The  common  miftake  is,  that  we  fuppofe 
the  civil  liberty  of  the  individuals,  like  the  civil 
liberty  of  the  coile(Stive  body  to  mean  a  freedom 
from  all  fubjedtion  whatfoever.  And  flnce  in  a  perfedl 
democracy,  where  each  member  adls  individually 
with  an  equal  weight  and  influence  in  the  legiflative, 
no  one  member  and  no  fele£l  number  of  members  has 
any  authority  over  the  reft ;  we  are  apt  to  confidcr 
each  as  exempted  from  all  fubje£tion,  and  to  place  the 
eflence  of  the  civil  liberty  of  individuals  in  fuch  a  civil 
equality.  This  principle,  as  we  have  feen  already 
will  lead  us  to  conclude,  that  many  members  of  every 
civil  fociety,  even  under  a  democratical  form  of  go- 
vernment, can.  have  no  civil  liberty  j  becaufe  even  in 
democracies,  unlefs  they  are  perfect  ones,  many  of  the 
members  are  fo  far  from  acting  with  as  much  weight 
and  influence  in  the  legiflative,  as  the  reft,  that  they  are 
excluded  from  adting  there  at  all.  But  the  civil  liberty 
of  the  feveral  members  of  a  fociety  does  not  confift,  as 
the  civil  liberty  of  the  collective  body  does,  in  a  free- 
dom from  all  fubjedtion  whatfoever  ;  it  confifts  only  in 
a  freedom  from  all,  except  civil,  fubjeCtion.  Unlefs 
therefore  the  members  of  a  civil  fociety  by  ceafing  to 
have  a  right  of  a£ting  individually  in  the  legiflative  are 
in  a  ftate  of  any  other,  befldes  civil,  fubjedtion ;    they 
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have  not  loft  their  civil  liberty,  by  ccafing  to  have  this 
right :  and  confequently  the  eflence  of  their  civil  liberty 
cannot  confift  in  this  right. 

We  may  fhew  in  like  manner,  that,  in  thofe  de- 
mocracies, or  in  thofe  mixed  conftitutions,  where 
the  collective  body  of  the  people  aCls  in  the  legifla- 
tive  by  reprefentatives,  though  the  civil  liberty  of  fuch 
colledlive  body  may  be  faid  to  confift  in  this  right, 
yet  the  civil  liberty  of  the  individuals  cannot  be  faid 
to  confift  in  it.  There  is  in  fadt  no  democracy  and  no 
mixed  conftitution  any  where  eftablifhed,  which  al- 
lows every  individual  a  right  of  voting  in  the  choice 
of  fuch  reprefentatives.  Many  are  excluded  from  this 
right,  not  only  upon  account  of  their  fex,  or  of 
their  legal  minority,  but  upon  account  likewife  of  the 
fmallnefs  of  their  property,  or  even  upon  account  of 
the  fort  of  property,  which  they  are  pofl^efled  of, 
though  it  fhould  in  itfelf  be  ever  fo  large.  Shall  we  fay 
therefore,  that  thofe,  who  are  thus  excluded  from 
voting  in  the  the  choice  of  reprefentatives,  have  no  civil 
liberty,  and  that  thofe  only  have  civil  liberty,  who 
have  a  right  of  voting  ?  This  I  fuppofe,  will  fcarce 
be  faid :  and  if  it  is  not  faid,  the  confequence  is 
obvious.  If  thofe  individuals,  who  have  no  right  of 
voting  in  the  choice  of  the  reprefentatives  of  the  peo- 
ple, either  in  a  democracy  or  in  a  mixed  form  of  go- 
vernment, have  their  civil  liberty;  the  confequence 
is,  that  their  civil  liberty  cannot  confift  in  a  right  of 
aiSling  by  reprefentatives  in  the  legiflative :  for  the 
agents  or  reprefentatives  of  the  people  cannot  natu- 
rally be  confidered  as  the  agents  or  reprefentatives  of 
thofe  individuals,  who  have  no  right  of  voting  in  the 
choice  of  them. 

It  is  indeed  very  intelligible,    that,  when  the  laws  of 
.a  fociety  have  limited  the  right  of  voting,  in  the  choice 
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©f  the  agents  or  reprefentatives  of  the  people,   to  thojfe 
perfons,   who  have  fuch  qualifications,   as  thefe  laws  de- 
icribe,  the  agents  or  reprefentatives  fo  chofen  will  have 
the  fame  power  of  binding  the  feveral  individuals,  even 
thofe  amongfl;  the  reft,    who  had  no  vote  in  the  choice 
of  them,  that  the  colle6live  body,  or  the  majority  of  fuch' 
collective  body,    in  a  perfe<Sl  democracy,   has  of  binding 
its  feveral  members,  even  thofe  amongft  the  reft,  who 
do  not  concur  with  fuch  majority.    But  in  the  mean  time, 
they  are  not  properly  the  reprefentatives  of  any  individ- 
uals in  particular,   but  of  the  coile(ftive  body  in  general : 
and  efpecially  they  are  not  the  agents  or  reprefentatives 
of  thofe  individuals,   who  had  no  vote  in  the  choice  or 
appointment  of  them. 

But  though  the  civil  liberty  of  individuals  in  any 
nation,  where  the  collective  body  of  the  people  a£ts  in 
the  legiflative  by  reprefentatives,  does  not  confift  in  their 
right  of  thus  acting ;  yet  the  right  of  the  coiledl:ive  body 
thus  to  act,  is  of  great  importance  to  the  civil  liberty  of 
the  individuals  :  the  eftence  of  the  civil  liberty  of  indivi- 
duals does  not  confift  in  this  right ;  but  this  right  is  the 
ibpport  of  their  civil  liberty.  For  the  freedom  of  the 
collective  body  of  the  people,  from  all  fubjedtion 
whatfoever,  is  what  maintains  and  fupports  the  feveral 
individuals  in  their  freedom  from  all,  except  civil,  fub- 
jection. 
^  Slaves  IX.    It  is  eflential  to  a  civil  fociety,     that  the  feveral 

pab^e     of  ™eiiibers  of   it    fliould  be  perfons   of '    free  condition  ^ 
being         fo  that  no  perfon,  who  is  not  of  free  condition,  is  capa- 
of  a  civil     ble  of  being  a  member  of  fuch  a  fociety.  But  the  freedom 
i^citty.       i^gj,^  required  Is  not  a  freedom  from  all  fubje^tion,    but 
only  from  abfolute  and  fervile  fubje<Stion,    that  is,    from 
flavery.     A  freedom  from  all  fubje<Stion  whatfoever  i^ , 
{o  far  from  being  neceffary  to  qualify  any  perfon  to  be 
a  member  of  a  civil  fociety  j    that  the   civil  fubjecftion^ 
^^*"*^*»^  •  which  each  member  is  under,    either  to  the  fociety  in 
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general,  or  to  the  ruling  parts  of  it  in  particular,  is  the 
very  reafon,   why  a  flave  is  incapable  of  being  a  mem- 
ber.    A  flave  is  obliged  to  a£l  for  his  mafter's  benefit  in 
all  things,    according  to  the  judgment  and  will  of  his 
mailer.     He  is  therefore  incapable  of  becoming  a  mem- 
ber  of  a  civil  fociety :    becaufe,    whilft  he   is   under 
this  unlimited  obligation  to  a  private  perfon,    he  is  in- 
capable,   or  has  not  the  liberty,   of  obliging  himfelf,    as 
every  member  of  a  civil  fociety  is  obliged,    to  a£l  for 
the  general  fecurity  and  welfare  of  fuch  fociety,    accord- 
ing to  the  judgment  and  will  of  the  public.     If  we  were 
to  fuppofe  the  feveral  members  of  a  civil  fociety  to  be 
under  no  fubje£tion  to  the  civil  government  of  it,    that 
is  to  be  under  no  obligation  of  maintaining  the  gene- 
ral fecurity,    and  of  advancing  the  general  intereft  of 
it,    under  the  condu<St  of  the  public  underftanding ;    a 
ilave  would  be  as  capable,    as  any  one  elfe,   of  being  a 
member  of  fuch  a  fociety. 

Since  flaves  are  not,    and  cannot  be,   members  of  a 
civil  fociety  ;   their  lituation  is  fomething  fingular,  when 
they  live  within  its  territories,    and  their  mafler  is  a 
member  of  it.       As  they  have  no  will  of  their  own, 
they  cannot,      by   any   exprefs   or   tacit   aft,     lubjecl 
themfelves  to  the  laws  of  the  fociety,   either  perpetu- 
ally,  as  thofe  perfons  do,   who  become  members  of  it, 
or  for  a  time,    as  aliens  do,   who  refide  within  its  terri- 
tories.    And  fince  they  cannot  fubje£l  themfelves  to 
the  laws,    for  the  benefit  and  fecurity  of  others  ',  they 
are  therefore  incapaple  of  acquiring  a  right  to   the  pro- 
tection of  the  laws  for  their  own  benefit  and  fecurity. 
But  by  means  of  their  mafter  they  are  brought  under 
the  authority  of  the  laws.     They  are  confidered  as  parts 
of  their  mafter  ;  and  are  therefore  fubjeCl  to  the  laws, 
becaufe  he  is  fubjedl  to  them.    Or  to  fpeak  more  plainly, 
the  fociety  would  not  fufFer  him  to  bring  any  perfon, 
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and  much  lefs  to  bring  any  conliderable  number  of  per- 
fons,  to  live  within  its  territories,  unlefs  he  would  agree 
to  make  them  accountable  to  the  laws,  or  to  be  account- 
able for  them  himfelf,  at  leail:  as  far  as  the  general  fecu- 
rity  requires  :  and  his  agreement  for  this  purpofe  binds 
them  becaufe  their  will  is  concluded  by  his.  Upon  his  ac- 
count likewife,  or  by  his  means,  they  are  placed  under  the 
protection  of  the  fociety :  for  as  he  has  a  juft  right  to 
b^  protected  by  the  fociety ;  fo  he  has  a  right,  that  his 
flaves,  who  are  parts  of  him,  fliould  likewife  be  pro- 
tected by  it ;  that  is,  as  far  as  he  has  an  intereft  in  their 
labour,  they  may  be  confidered  as  his  property,  and  will 
therefore  be  under  the  protection  of  the  fociety,  in  the 
fame  manner  with  any  other  parts  of  his  property. 

The  principal  queftion  concerning  the  protection  of 
flaves  is,  whether  the  fociety  has  authority  to  protect 
them  againft  their  maimer  ?  ^  We  have  feen,  that  the 
power  of  the  mafter  is  under  fome  limitations,  which 
neceffarily  arife  out  of  the  law  of  nature  ;  and  confe- 
quently  by  any  fuch  treatment  of  them,  as  exceeds 
thefe  hmitations,  he  does  them  an  injury.  The  queftion 
then  is,  whether  the  fociety,  of  which  he  is  a  member, 
has  authority  to  protect  them  againft  fuch  injuries,  or 
to  punilli  him  for  having  been  guilty  of  them  ?  The 
mere  adl  of  fecial  union  does  not  feem  to  give  the  fo- 
ciety fuch  an  authority  over  the  mafter  for  the  benefit 
or  fecurity  of  his  flaves.  The  fociety,  in  confequence 
of  the  mafter's  act,  bv  which  he  becam.e  a  member  of 
it,  takes  the  flaves  under  his  protection  as  a  part  of  his 
property  :  but  the  authority  thus  acquired  is  an  autho- 
rity to  protect  them  for  his  benefit,  and  does  not  in- 
clude an  authority  to  protecSt  them  againft  him  for 
their  benefit.  Civil  laws  however  may  do  what  the 
mere  a6t  of  civil  union  had  not  done  :  if  it  appears  to 
the  common  underftanding,    that  the  mafter's  liberty  of 
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treating  his  flaves  otherwife,  than  the  law  of  nature  al- 
lows, will  tend  to  make  him  a  worle  member  of  fociety, 
more  imperious  towards  his  inferiours,  more  aiUiming 
towards  his  equals,  more  infolent  towards  his  fuperiours, 
and  more  cruel  towards  all ;  the  civil  legiflator  has  a  right 
to  reftrain  him  from  thefe  excefies,  and  to  punifli  him,  if 
he  is  guilty  of  them. 

X.  It  is  a  queftion  of  fome  importance,  and  has  been  ^'/'^^    ^* 
thought  a  queftion  not  eaiily  to  be  determined  ;  whether  becrins 

,  ,  P        .    .,  ^     .         ,  .  *  where    ci- 

the  members  or  a  civil  lociety  have,  upon  any  event  or  in  ^u  |-^,;,:^,c. 
any  circumftances  whatfoever,  a  right  to  refift  the  govern-  *'"" 
ours,  or  rather  the  perfons,  who  are  invefted  with  the  civil 
power  of  that  fociety. 

Without  flopping  here  to  enquire,  whether  fome,  if 
not  moft  of  the  difficulties,that  we  meet  with  in  this  quef^ 
tion,  have  not  arifen  from  the  common  manner  of  ftating 
it;  we  will  firft  conlider  the  queftion  itfelf,  as  it  is  here 
propofed,  and  then  endeavour  to  clear  up  fome  of  the 
principal  difficulties  relating  to  it,  as  well  thofe,  which 
have  arifen  from  the  manner  of  ftating  it,  as  thofe, 
which  have  arifen  from  fome  other  caufe. 

The  fubjedlion,  which  is  due  from  the  members  of  a 
civil  fociety,  that  is,  from  the  people,  to  thofe  perfons, 
who  are  invefted  with  the  civil  power  of  that  fociety  or 
are  appointed  to  govern  it,  may  ceafe  feveral  ways. 
Firft,  their  fubjedlion  ceafes,  when  the  governours  of 
the  fociety  abdicate  or  relinquilh  their  power.  Thofe 
perfons,  who  were  the  governours  of  the  fociety,  ceafe 
to  be  the  governours  of  it  by  abdication :  whatever 
power  or  authority  they  might  have  before,  they  ceafe 
to  have  the  fame  power  or  authority,  after  they  have 
rellnquiflied  it.  And  if  there  is  no  power  or  authority 
on  one  fide  •,  no  fubje<5lion  is  due  on  the  other  fide. 

Secondly  ;  civil  power  or  authority  in  its  higheft  de- 
gree is  limited  by  the  laws  of  nature  and  of  God :  it 
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does  not  give  thofe,  who  are  invefted  with  it,    a  right 
of  commanding  what  is  inconfiftent  with  thefe  laws,   or 
of  compelling  obedience  to  fuch  commands.     In  refpedt 
therefore  of  what  is  inconfiftent  with  thefe  laws,  civil 
fubjedlion  ceafes.     For  where  the  civil  governours  have 
no   right  to  command    or  to  compel,    the   people  are 
under  no  obligation  to  obey  or  to  fubmit.     A  diftinc- 
tion  indeed  is  fometimes  made  here  between  an  active 
and  a  pafiive  obedience,   between  an  a6lual  compliance 
of  the  people  with  any  commands  of  the   civil  gover- 
nours,   which  are  contrary  to  the  laws  of  nature  and  of 
Go  J,  and  a  paiTive  fubmiffion  to  what  thefe  governours 
think  fit  to  infli<5l  upon  them  for  not   complying.     But 
this  diftin6tion  cannot  be  fo  applied,   as  to  fhew,   that 
where  the  people  are  not  obliged  adliveiy  to  obey  the 
command,    they  are  obliged  pallively  to  fubmit  to  the 
evil,    which  is   brought  upon  them  for  not  obeying  it. 
You  may  fay,    that  the  law  of  nature   and   of  God, 
though   it   does  not  leave  the  people   at   liberty  to  do 
what  it  has  forbidden,  leaves  them  at  liberty  to  fufFer 
patiently  what  the    civil   governour   thinks  proper  to 
make  them  fufFer.     But  if  this  is  all,    that  you  have  to 
urge  in  fupport  of  the  duty  of  paffive  obedience,   where 
there  is  no  obligation  to  an  active  one ;    this  duty  refts 
upon  a  very  weak  foundation.     Though  the  people  are 
at  liberty  to  fubmit  patiently,   if  they  will ;    it  will  be 
no  confequence,   that  they  are  obliged  thus  to  fubmit : 
though  no  law  of  nature  or  of  God   has   forbidden 
pafsive  obedience ;    unlefs  perhaps  the  law  of  felf-pre- 
fervation,    upon  which  however  I  fhall  not  inflft  -,    yet 
you  cannot  conclude  from  hence,   that  fuch  obedience 
is  a  duty:    to  fupport  this   conclulion  you  muft  pro- 
duce fome  law  of  nature  or  of  God,  which  enjoins  it. 
In  the  mean  time  it  feems   to  be  felf-evident,   that, 
where  the  civil  governours  of  a  fociety  have  no  right 
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or  authority  to  command,  they  have  ho  right  or  au- 
thority to  make  ufe  of  force  either  to  compel  obedi- 
ence or  to  punifli  difobedience.  But  it  is  a  known 
principle  of  natural  law,  that,  where  there  is  no  right 
on  one  part,  there  is  no  obligation  on  the  other  part. 
The  people  therefore  are  not  in  fubje<n:ion  to  any  force, 
which  is  made  ufe  of  by  the  civil  governours  for  thefe 
purpofes,  or  are  not  obliged  paffively  to  fubmit  to 
fuch  force. 

Thirdly,  according  to  the  firft  and  mod  fimple  no- 
tion of  a  civil  fociety,  the  civil  power  is  originally 
vefted  in  the  collective  body  of  fuch  fociety.  When- 
ever therefore  any  civil  governours  are  appointed  ;  the 
degree  and  extent  of  their  power  will  depend  upon  the 
conftitutional  laws  :  their  authority  can  neither  be  more  * 
nor  lefs,  than  thefe  laws,  or  rather  than  the  people, 
by  compa£l  in  confequence  of  thefe  laws,  have  intruded 
them  with.  From  hence  it  appears,  that  their  power, 
if  it  is  limited  by  the  conftitution,  does  not  extend  be- 
yond thefe  limitations  :  and  where  their  power  fails,  the 
fubje6lion  of  the  people  ceafes. 

Fourthly;  though  the  governours  of  a  fociety  fhould 
be  invefted  by  the  conftitution  with  all  civil  power  in  the 
higheft  degree  and  to  the  greateft  extent,  that  the  na- 
ture of  civil  power  will  admit  of;  yet  tliis  does  not  imply, 
that  the  people  are  in  a  ftatc  of  perfedl  fubjedlion. 
Civil  power  is  in  its  own  nature  a  limited  power  ;  as  It 
arofe  at  firft  from  focial  union,  fo  it  is  limited  by  the  ends 
and  purpofes  of  fuch  union:  whether  it  is  exercifed,  as  it 
is  in  democracies,  by  the  body  of  the  people,  or,  as  it  is  in 
monarchies,  by  one  fingle  perfon.  But  if  the  power  of  a 
monarch,  when  he  is  conlidercd  as  a  civil  governour,  is 
thus  limited  by  the  ends  of  focial  union ;  whatever  obe- 
dience and  fubmiffion  the  people  may  owe  him,  whilft  he 
keeps  within  thefe  limits ;  he  has  no  power  at  all,  and 
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confequently  the  people  owe  him  no  fubje^ion,  where  he 
goes   beyond  them. 

Having  thus  taken  a  fhort  view  of  the  feveral  ways, 
in  which  the  authority  of  the  civil  governours  of  a  foci- 
cty  fails,  and  the  fubje£Vion  of  the  people  ceafes,  we  may 
now  return  to  the  quellion,  which  was  before  us.      If 
you  afli,  whether  the  members  of  a  civil  fociety  have 
a  right  to  refift  the  civil    governours  of  it  by  force  ? 
your   queftion   is    too  general  to  admit  of  a  determinate 
anfwer.       In  fome  circumftances  the  people    can  have 
no  fuch  right  -,    in  other    circumftances    they  may  have 
fuch  a  right.     As  far  as  the  juft  authority  of  the  civil 
governours  and  the  due  fubje£tion  of   the  people  extend; 
refiftance  by  force  is  rebellion.     Subjection  confifts  in  an 
obligation  to  obey :    as  far  therefore  as  the  people  are 
infubjeCtion;     they  can   have  no  right  to  refift;    be- 
caufe    an  obligation   to    obey  and  a  right    to  refift  are 
inconfiftant  with  one  another.      But  the  power  of  civil 
governours  is  neither  necefTarily  connedled  with  their  per- 
fons,  nor  infinite,  whilft  it  is  in    their  poffeffion.       It 
ceafes  by    abdication ;    it   is    over-ruled  by  the  laws  of 
nature  and  of  God  ;  and  it  does  not  extend  beyond  the 
limits,  which  either  the  civil   conftitution    or  the  ends 
of  focial  union    have  fet  to  it.       The  power  therefore 
of  the  civil  governours  of   any  fociety  fails    of    right, 
that  is,  they  have  no  juft  authority ;    where  they  have 
abdicated  what  power  they  had  ;    where  they  command 
what   is  contrary  to  the  law  of  nature  and   of   God; 
where  they   ufurp  any  branch  of   civil  power,  which 
the  conftitution   of  their  country  never  gave  them  *,  or 
where  they  exercife  a  power,  which   is  inccnfiftent  with 
the  ends  of  focial  union,   and   confequently  which  no 
civil  conftitution  whatfoevcr   could  give  them.     Where 
their  power  thus  fails  in  right,  and  they  have  no    juft 
authority,  the  fubjeCtion  of  the  people  ceafes ;  that  is, 
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as  far  as  of  right  they  have  no  power,  or  no  juft  autho- 
rity, the  people  are  not  obliged  to  obey  them ;  fo  that 
any  force,  which  they  make  ufe  of  either  to  compel 
obedience  or  to  punifh  difobedience,  is  unjuft  force : 
the  people  may  perhaps  l?e  at  liberty  to  fubmit  to  it, 
if  they  pleafe ;  but  becauf^  it  is  unjuft  force,  the  law 
of  nature  does  not  oblige  them  to  fubmit  to  it.  But 
this  law,  if  it  does  not  oblige  the  people  to  fubmit  to  fucli 
force,  allows  them  to  -iiave  recourfe  to  the  neceftary 
means  of  relieving  themfelves  from  it,  and  of  fecuring 
themfelves  againft  it,  to  the  means  of  reiiftance  by  op- 
pofing  force  to  force,  if  they  cannot  be  relieved  from  it 
and  fecured  againft  by  any  other  means. 

XI.  In  ftating  the  queftion  concerning  refiftance,    I  Relation 

have  chofen  to  call  one  of  the  parties  the  governours,  °^govern- 

^  o  ^     nour    and 

or  rather  the  perfons,  who  are  invefted  with  the  civil  fubjedl  is 
power  of  a  fociety,  and  to  call  the  other  party  the  people  ong/"^^'^ 
or  the  members  of  that  fociety ;  that  I  might  avoid 
fpeaking  of  them  in  this  queftion  under  the  relation  of 
governours  and  fubje<fts.  For  though  the  two  parties 
do  ftand  in  this  relation  to  one  another  *,  yet  the  rela- 
tion itfelf  is  a  limited  one ;  it  is  limited  in  the  fame 
manner  with  the  civil  power  of  the  former  and  with  the 
fubjeftion  of  the  latter.  As  far  as  one  of  thefe  parties 
has  juft  authority  and  the  other  of  them  owes  fubjedlion  ; 
fo  far  they  are  governours  and  fubjedts  :  but  where  the 
authority  of  the  former,  and  the  fubjedlion  of  the  lat- 
ter ceafe ;  that  is,  where  the  former  have  no  right  to 
command  or  to  compel,  and  the  latter  are  under  no 
obligation  to  obey  or  to  fubmit ;  there  this  relation  ceafes, 
and  they  are  not  to  be  confidered  as  governours  and  fub- 
jeOs. 

I  have  indeed,  for  want  of  a  better  word,  fpoken  of 
the  former  under  the  name  of  governours :  and  this 
word,   in  the  common  acceptation  of  it,   has  a  relative 
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meaning.  But  I  have  at  the  fame  time  endeavoured  ta 
ihew  the  reader,  that  I  would  have  him  underftand  it 
here  rather  in  an  abfolute,  than  in  a  relative  fenfe,  by 
informing  him,  that,  when  I  fpeak  of  governours,  I 
mean  thofe  perfons  in  a  civil  fociety,  who  are  invefted 
with  the  civil  power  of  it. 

The  queftion,  as  we  ufually  find  it  ftated,  is  j  whether 
fubjedls  have  a  right  to  refift  their  civil  and  conftitu- 
tional  governours  ?  When  the  two  parties  concerned 
in  the  queftion  are  thus  fpoken  of  under  fuch  names, 
as  import  the  relation,  which  they  bear  to  one  another^ 
and  in  confequence  of  which  one  has  a  right  to  com- 
mand and  the  other  is  obliged  to  obey ;  we  are  firft  led 
by  the  terms  of  the  queftion  to  imagine,  that  it  regards 
them  in  this  relation,  that  is,  that  it  regards  them  in 
fuch  cafes  as  this  relation  extends  to,  and  then  to 
anfwer  it  in  the  negative  :  for  where  one  of  the  parties 
has  a  right  to  command  and  the  other  is  obliged  to 
obey  ;  the  latter  can  have  no  right  to  refift  :  becaufe  an 
obligation  to  obey  is  inconfiftent  with  a  right  to  refift. 
But  fince  this  queftion  regards  the  two  parties,  when 
this  relation  ceafes  between  them ;  that  is,  fince  it  re- 
gards them  in  thofe  cafes  only,  to  which  the  authority  of 
the  one  and  the  fubjeclion  of  the  other  does  not  extend  ; 
if  we  ftate  it  in  fuch  a  manner,  as  not  to  mix  this  relation 
with  the  terms  of  it,  the  true  anfwer  will  be  more  plain- 
ly feen  and  more  readily  admitted. 

But  if  any  one  chufes  to  ftate  the  queftion  in  the 
ufual  manner,  and  apprehends,  that  there  may  be  fome 
fallacy  in  ftating  it  otherwife,  there  is  no  occafion  to 
difpute  this  point  with  him.  For  let  him  ftate  it  as  he 
will ;  the  power,  or  authority,  which  the  conftitution- 
al  and  civil  governours  of  a  fociety  have  over  their 
fubje61:s,  ceafes  by  abdication  ;  and  even  whilft  they 
are  pofTefTed  of  this  power  or  authority,    as  they  are 
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orify  human,  conftltutional,  and  civil  governours,  it 
is  limited  by  the  natural  and  revealed  laws  of  God,  by 
the  laws  of  the  national  conftitution,  and  by  the  ends 
of  civil  union.  He  may  therefore  give  them  the  name 
of  governours,  and  he  may  likewife  give  the  people 
the  name  of  fubjecls,  even  beyond  thefe  limitations,  if 
he  thinks  proper :  but  ftill  the  former  can  only  be 
called  governours  and  the  latter  can  only  be  called  fub- 
je<6ls  in  words  j  for  beyond  thefe  limitations  the  relation 
of  governours  and  fubje6ls  ceafes  in  right. 

XII.  St.  Paul  ufes  the  word — power,   to  fignify  a  Refiftancc 
ruler  or  a  perfon  inverted  with  power,  where  he  fays, "»  prcme 

"  that  rulers  are  not  a  terror  to   good  works,    but  to  P"wcr 

^  how  to  be 

evil ;  wilt  thou  then  not  be  afraid  of  the  power  ?  do  under- 
that  which  is  good  and  thou  fhalt  have  praife  of  the  °°  * 
fame."  He  certainly  here  means  the  fame  thing  by 
power  and  by  ruler ;  fince  they  who  do  good  can  no 
otherwife  have  praife  of  the  power,  than  by  having  it 
of  the  ruler,  who  is  inverted  with  the  power.  The 
word  is  ufed  in  the  fame  fenfe,  when  we  aflc,  whether 
it  is  lawful  to  refirt  the  fupreme  power  ?  we  intend,  or 
fhould  intend,  to  afk,  whether  the  people  or  members 
of  a  civil  fociety  have  a  right  to  make  ufe  of  any  for- 
cible refiftance,  in  oppofition  to  fuch  rulers  or  gover- 
nours of  the  fociety,  as  are  inverted  with  fupreme 
power  ? 

They  therefore  who  deny,  that  the  people  have  fuch 
a  right  of  refiftance,  gain  very  little  advantage  to  their 
fide  of  the  quertion  by  changing  the  words  of  k  from 
civil  power  to  fupreme  power.  For  the  power  of  civil 
governours  even  in  the  higheft  degree  of  it  is  only  hu- 
man power,  and  is  only  civil  power.  They  may  call  it 
fupreme  power  with  a  defign  of  fetting  it  clear  of  any 
conftltutional  limitations  :  but  if  it  has  no  other  limita- 
tions, it  will  at  leaft  be  limited  by  the  laws  of  nature 
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and  of   God,  and   by  the  ends  and  purpofes  of  civil 
union. 
Right    of       XIII.    In    this    ftate    of    the    queftion,  —  Whether 

rtlillanee  r  (\     y       r 

dues     not  the  people  have  any  right  to  reliit  the  lupreme  power  i 
imply    iu-  — jj-  jg  ufually  urffcd  in  contradiction  to  fuch  a  right ; 

prcme     cl-  .  .  ...  &       ' 

vil   power   that  the  people,  if  their  power  is  inferiour  to  the  power 
inj  c  j>e<)-  ^£  ^j^g  ^j^^ji  governours,  mufl:  be  obliged  to  fubmiffion, 

and  confequently  can  have  no  right  of  refiftance.  But 
it  is  abfurd  to  fay,  that  the  power  of  the  people  is  equal 
or  fuperiour  to  the  power  of  the  civil  governours, 
when  thofe  governours  are  fuppofed  to  be  invefted 
Vv'^ith  fupreme  power  :  becaufe  in  faying  this,  we  fup- 
pofe  a  power  in  the  people,  which  is  equal  or  fuperiour 
to  the    fupreme. 

Two  ways  have  been  thouglit  of  for  avoiding  this 
fuppofed  abfurdity.  One  of  thefe  ways  is,  by  main- 
taining, that  all  civil  conftitutions  whatfoever  are  ulti- 
mately pcrfetfl:  democracies,  or  that  every  where,  with- 
out exception,  the  fupreme  civil  power  is  vefted  in  the 
people  and  not  in  the  conftitutional  civil  governours. 
The  other  way  is,  by  maintaining,  that  in  all  civil 
conftitutions  whatfoever  there  is  a  mutual  fubjedlion  of 
the  civil  governours  and  of  the  people ;  that  the  for- 
mer have  the  fupreme  civil  power,  when  they  govern 
well  •,  but  that  the  latter  have  it,  when  they  govern  ill. 

But  I  cannot  make  ufe  of  either  of  thefe  opinions, 
after  what  I  have  "  faid  about  them  :  if  I  have  fhewn 
the  falfliood  of  them,  I  cannot  make  ufe  of  them  con- 
fiftently  with  truth  :  and  though  I  may  have  failed  of 
doing  this,  yet  I  cannot  make  ufe  of  them  confiftently 
with  myfeif.  I  muft  therefore  endeavour  to  clear  up 
this  fuppofed  abfurdity  by  fome  other  means. 

The  right  or  liberty  of  refiftance,  which  belongs  to 
the  people,  is  not  properly  a  civil  power,  but  a  natural 
right :    it  is  not  an  authority,   which  civil  union  gives 
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them  ;  it  Is  only  what  remains  of  natural  liberty  exen'^pted 
from  the  obligatioriS  of  civil  union.  The  conftitutional 
civil  governours  are,  by  the  fuppolition,  invefted  with 
the  fupreme  power.  But  this  power,  iince  it  is  only 
civil  power,  is  limited  in  its  own  nature  :  it  is  limited 
by  the  ends  and  purpofes  of  civil  union.  Beyond  tliefe 
limits  therefore  the  natural  rights  or  natural  liberties  of 
the  people  ftill  fubfift,  the  civil  governours  have  no 
power  and  the  people  owe  them  no  fubje^Ttion.  This 
right  of  the  people  may  perhaps  at  firfl:  fight  appear  to 
be  a  civil  power ;  becaufe  it  feems  to  arife  out  of  the 
focial  compact,  or  at  leaft  to  depend  upon  this  compact. 
But  it  no  otherwife  depends  upon  the  focial  compacl, 
than  as  this  compact  does  not  extend  to  it.  The  focial 
compact  limits  the  civil  power  of  the  conflitutional 
governours  to  the  purpofes  of  civil  union  :  gnd  this 
limitation  is  the  foundation  of  the  peoples  right  to  refifh 
tyrannical  power  :  not  becaufe  it  gives  them  any  power, 
which  nature  had  not  given  them  ;  but  becaufe  it  leaves 
them  in  pofTeffion  of  their  natural  liberty.  They  had 
naturally  a  right  of  refifting  injuries  by  force.  As  far 
as  the  ends  of  civil  union  require  this  natural  right  to  be 
given  up  or  reftrained,  fo  far  it  is  given  up  or  reft  rained 
either  mediately  or  immediately,  by  civil  union.  But  as 
far  as  thefe  ends  do  not  require  this  right  to  be  given  up, 
fo  far  it  ftill  fubfifts  in  a  ftate  of  civil  fociety. 

You  will  now  perhaps  fee,  that  when  you  afk,  whe- 
ther the  people's  right  of  forcibly  refifting  the  tyranny 
of  civil  governours  is  fuperiour,  or  inferiour,  or 
equal  to  the  fupreme  power,  with  which  we  have  fup- 
pofed  thofe  governours  to  be  invefted,  the  queftion  is 
an  improper  one.  The  right  of  the  people  and  the 
power  of  the  governours  differ  from  one  another  in 
fort,  and  therefore  cannot  be  compared  as  to  degree  ^i 
neither  of  them,  can  with  any  propriety  be  faid  to  be 
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fuperiour,  or  inferiour,  or  equal,  to  the  other.  The  fu- 
preme  power  of  the  governours  is  a  civil  power  :  the 
right,  which  the  people  have,  to  refifl  tyrannical  op- 
prellion  is  a  natural  right.  The  fupreme  power  of  the 
governours  arofe  from  civil  union,  and  was  veiled  in 
them  by  the  law  or  compact,  which  formed  the  corifti- 
tution  :  the  right,  which  the  people  have  to  refill:  ty- 
rannical oppreffion,  arofe  from  nature,  and  fubfifts  af- 
ter civil  union  by  means  of  the  limits,  which  the  ends 
of  fuch  union  have  fixed  to  all  civil  power. 

If  we  were  to  maintain,  that  the  people's  right  of  re- 
fiftance  is  civil  power,  and  were  to  fiippofe  at  the  fame 
time,  that  the  conftitutional  governours  have  fupreme 
civil  power ;  we  might  ealily  be  reduced  either  to  the 
abfurdity  of  fuppofing,  that  there  is  a  civil  power  in 
the  people,  which  is  fuperiour  to  the  fupreme,  or  elfe 
to  the  neceffity  of  allowing,  what  we  before  denied, 
that  in  all  conftitutions  of  government  the  fupreme 
civil  power  is  vefted  in  the  people.  But  by  looking 
into  the  origin  of  the  people's  right  to  relift  unfocial 
and  tyrannical  oppreffion,  we  find  it  to  be  a  natural 
right  and  not  a  civil  power.  All  mankind  in  a  flate  of 
equality  had  a  natural  right  to  refifl:  injuries  :  and  the 
right  which  they  have  in  a  ftate  of  fociety  to  relift 
unfocial  any  tyrannical  oppreffion,  is  only  fo  much  of 
that  natural  right,  as  is  not  brought  under  civil  fub- 
jedlion  by  the  focial  compacSt.  What  we  main- 
tain therefore  is,  that  the  people  have  fuch  a  right 
of  refinance,  as  we  have  been  fpeaking  of ;  not 
becaufe  they  have  a  civil  power,  which  is  either 
equal  or  fuperiour  to  the  fupreme  civil  power  of  their 
confi:itutional  governours  ;  but  becaufe  this  fupreme 
civil  power  on  the  one  part,  and  confequently  the  civil 
fubje<f]:ion  of  the  people  on  the  other  part,  is  limited  by 
the  ends  and  purpofes  of  focial  union  j  fo  that  beyond 
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this  limitation  the  natural  right  of  refifting  injuries  ftill 
remains,  even  after  mankind  are  united  into  civil  focieties 
and  have  invefted  their  conftiutional  governours  with 
fupreme  civil  power. 

XIV.  The  general  queftion,  fays  a  Grotius,  concerning  Opinion 
refiftance  is,  whether  the  members  of  a  civil  fociety  have  explained, 
a  right  to  refifl:  either  the  fupreme  civil  governours  of  it 
or  inferiour  magifiirates,  who  adl  by  the  authority  and 
under  the  commiffion  of  fuch  governours  ?  It  is  ac- 
knowledged indeed  by  all,  who  have  any  fenfe  of  duty, 
that,  if  the  fupreme  governours  enjoin  any  thing,  which 
is  contrary  to  the  law  of  nature  or  to  the  commands  of 
God,  we  ought  not  to  obey  them.  But  if  they  do  us 
any  injury  ;  either  becaufe  we  thus  refufe  to  obey  them  ; 
or  becaufe  upon  any  other  account  it  is  their  will  and  plea- 
fure  j  is  this  injury  rather  to  be  fubmitted  to,  than  relift- 
ed  by  force  ?  I  have  rendered  this  latter  fentence  interro- 
gatively ;  though  from  theprefent  manner  of  pointing  it 
in  all  the  editions  of  our  author's  work,  that  I  have  feen, 
we  may  colle£l,  that  it  is  commonly  fuppofed  to  contain 
rather  a  full  declaration  of  his  opinion,  than  a  queflion, 
what  the  true  opinion  is.  But  whoever  will  be  at  the  trou- 
ble of  confidering  the  conftrudtion  of  the  fentence  itfelf, 
and  of  comparing  it  with  what  goes  before  and  with  what 
follows  it,willfind  reafon  to  think,that  our  author  onlyde- 
iigned  here  to  ftate  the  queftion,  and  not  to  determine  it. 

But  be  this  as  it  will  ;  when  he  comes  to  declare  his 
own  opinion,  he  plainly  favours  the  doctrine  of  non- 
refiftence,  though  not  without  fome  reftriclions.  At 
the  fame  time  he  cautions  his  readers  to  obferve,  that 
many  a£ls  of  the  people,  which  go  under  the  name  of 
refiftance  againft  their  civil  governours,  do  not  come  with- 
in his  notion  of  unlawful  refiftance.  It  may  be  proper 
for  us  to  confider  in  the  firft  place  what  particular  inftan- 
ces  of  refiftance  he  allows  of,  and  upon  what  principle  he 
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allows  of  them  :  becaufe  fome  ofthefe  principles,  when 
they  are  fully  explained,  will  help  us  to  correct  his  opinion 
upon  the  general  queftion, 

Firil,  ^  if  an  abfolute  monarch,  or  any  civil  govern- 
ours,  who  have  been  invefted  with  with  fupreme  pow- 
er, abdicate  or  otherwife  plainly  relinquifli  this  power  ; 
Grotius  allows,  that  the  people  have  then  a  right  of  re- 
iifting  them  by  force  :  becaufe  whatever  power  they  may 
have  been  inverted  with,  an  abdication  or  dereliction  of  it 
brings  them  back  into  the  condition  of  private  perfons. 

He  extends  the  right  of  refiftance,  upon  this  prin- 
ciple, farther  than  the  cafe  of  a  voluntary  dereliction. 
For  though  he  had  obferved,  that  where  the  fupreme ^ 
civil  governours  are  chargable  with  fome  inftances  of 
negligent  adminiftration,  thefe  neglects  cannot  reafona- 
bly  be  conftrued  as  an  evidence  of  their  Intention  to 
relinquifh  their  fupreme  power  ;  yet  where  they  be- 
come open  and  declared  enemies  of  the  fociety,  fuch 
hoftile  conduct  is,  in  his  opinion,  an  evidence,  that 
they  have  no  intention  to  govern  it,  and  confequently 
is  a  dereliction  or  forfeiture  of  that  power.  For  the 
protection  of  the  fociety,  or  the  fecurity  and  advance- 
ment of  its  general  good,  is  included  in  the  notion  of 
civil  government.  An  intention  therefore  to  govern 
and  an  intention  to  deflroy  are  inconfiftent  with  one 
another.  Grotius  has  left  his  readers  to  conjeCture  what 
-  aCts  of  hoftile  conduCt  he  would  allow  to  be  an  evidence, 
that  the  fupreme  governours  of  a  civil  fociety  are  be- 
come enemies  to  it.  He  feems  to  have  had  in  his  mind 
fnch  a  high  degree  of  oppreffion,  as  confifts  in  nothing 
lefs,  than  »n  endeavour  to  extirpate  the  fociety :  for 
he  declares  in  general,  that  no  king,  who  governs  only 
one  fociety,  can  be  fuppofed  capable  of  fuch  hoftile 
conduct,  as  he  means,  unlefs  he  is  out  of  his  fenfes  ; 
*nd  that  even,  where  a  king  governe  two  focieties,  his 
*>  ibid,  §  IX. 
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attachment  to  one  of  them,  can  no  othervvlfe  lead  him 
to  fuch  condu£^,  than  with  a  view  of  making  room  in 
the  territories  of  the  other  to  bring  colonies  thither 
from  his  favourite  foclety.  But  whatever  high  degrees 
of  tyranny  Grotius  might  here  have  in  his  mind  ;  if  the 
principle,  from  whence  he  argues,  will  prove,  that  civil 
governours  forfeit  their  fupreme  power  by  endeavour- 
ing to  extirpate  the  foclety :  the  fame  principle  will 
likewife  prove,  that  they  forfeit  this  power  by  exer- 
cifing  fuch  lower  degrees  of  oppreflion,  as  neceiTarily 
deftroy  the  welfare  of  it ;  though  perhaps  they  may 
not  deftroy  the  exiftence  of  it.  The  welfare  of  a  foclety, 
as  well  as  the  prefervation  of  its  being,  is  included  in 
the  purpofe  of  civil  government ;  no  perfon  therefore 
can  at  the  fame  time  have  a  will  to  govern  the  people, 
and  a  will  to  hold  fuch  a  condufl,  as  is  plainly  inconfift- 
ent  with  their  fecial  welfare. 

Grotius,  as  we  fhall  fee  prefently,  maintains,  in  the 
general  queftion  concerning  the  right  of  refiftance,  that 
the  people  have  no  right  to  reiift  civil  governours, 
who  are  in  a<5lual  poiTeffion  of  fupreme  power.  But  in 
the  mean  time,  as  he  was  difpofed  to  provide  in  fome 
meafure,  if  not  for  the  welfare,  yet  at  leaft  for  the  ex- 
iftence of  civil  foclety,  he  maintains,  that  civil  gover- 
nours, with  whatever  power  the  conftitution  may  have 
originally  inverted  them,  forfeit  that  power,  when  they 
become  enemies  to  the  public.  Upon  this  principle  the 
right  of  the  people  to  relift  a  tyrant,  who  has  been  in- 
vefted  with  fupreme  power,  does  not  imply  a  right  to 
refift  a  civil  governour,  who  is  in  actual  pofTeflron  of 
fupreme  power  :  becaufe  fuch  a  right  of  refiftance,  as 
this,  does  not  begin  ;  till  the  civil  governour,  by  a  forfei- 
ture of  his  fupreme  power,  is  reduced  to  the  condition 
of  a  private  perfon. 
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But  we  may  obferve  by  the  way,  that  the  fuppofi- 
tion  of  a  forfeiture  of  fupreme  power  is  not  neceflarv 
to  prevent  this  power  and  the  right  of  refiftance  from 
interfering  with  one  another.  When  civil  governour^ 
degenerate  into  tyrants ;  whether  they  forfeit  their  fu- 
preme power,  or  continue  in  pofTeffion  of  it ;  to  reCft 
them  in  the  exercife  of  a  tyrannical  power,  and  to  re- 
fift  the  fupreme  civil  power,  is  not  the  fame  thing. 
Supremacy  of  civil  power  does  not  imply,  that  they, 
who  are  polTefled  of  it,  have  a  right  to  do  whatever  they 
pleafe.  The  notion  of  fupremacy  implies  indeed,  that 
their  power  is  under  no  conftitutional  reftraints  from 
without.  But  ftill  it  is  only  civil  power,  and  is  there- 
fore under  a  natural  limitation  from  within :  it  is  li- 
mited in  its  own  nature  to  the  ends  and  purpofes  of 
civil  union.  The  people  therefore  by  refifting  a  civil 
governour,  who  is  pofTefTed  of  fupreme  power,  in  fuck 
a6ls  as  are  contrary  to  the  ends  and  purpofes  of  civil 
union,  do  not  relift  the  fupreme  power  :  for  fuch  adls, 
flnce  they  exceed  the  natural  limitations  of  all  civil 
power,  even  in  the  higheft  degree  of  it,  are  not  a6ts  of 
the  fupreme  power. 

When  we  fpeak  of  fupreme  civil  power  in  the  ab- 
ftra6t  ;  we  may  eafily  prove,  that  the  members  of  a 
civil  fociety  have  no  right  to  reflft  it.  The  notion 
of  fupreme  civil  power  implies  a  right  to  direct  and 
to  compel  ;  and  as  far  as  there  is  fuch  a  right  on  one 
fide,  there  can  be  no  right  to  difobey  or  to  refift  on  the 
other  fide.  From  hence  it  will  follow,  that  civil  go- 
vernours,  who  are  in  polTeflion  of  this  power,  cannot 
lawfully  be  refilled  in  the  exercife  of  it.  Bnt  it  will  be 
no  confequence,  that  they  cannot  lawfully  be  refifted, 
when  they  exceed  the  natural  limitation  of  fupreme 
civil  power  by  exercifing  fuch  an  unfocial  power,  as  is 
not  included  in  the  notion  of  it,  and  as  they  were  ne- 
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ver  Invefted  with.  The  double  fenfe  of  the  words — 
fupreme  power  —  has  probably  been  the  occafion  of 
fome  miftakes  in  this  queftion.  Sometimes  they  figni- 
fy  this  power  in  the  abftradl  :  and  fometimes  they  iig- 
nify  a  civil  governour,  who  is  invefted  with  this  power, 
that  is,  a  fupreme  potentate.  St,  Paul,  as  v^^-e  have  obfer- 
ved,  ufes  the  words  in  this  latter  fenfe,  when  he  com- 
mands chriftians  to  be  fubjetSl  to  the  higher  or  fupreme 
powers.  Now  fince  it  is  unlawful  to  reiift  thefupreme  power 
in  one  fenfe  we  are  apt  to  conclude,  that  it  muft  likewife 
be  unlawful  to  refift  thefupreme  power  in  the  other  fenfe. 
But  if,  inftead  of  fpeaking  of  civil  governours  under  the 
abftra6l  name  of  fupreme  powers,  we  would  call  them 
fupreme  potentates  j  we  fhould  find,  that  this  conclufion 
is  a  mere  fallacy,  and  has  nothing  to  fnpport  it,  befides 
the  ambiguous  fenfe  of  the  words — fupreme  power.-— 
Jiowever  unlawful  it  may  be  to  refift  the  fupreme 
power,  when  this  power  is  confidered  in  the  abftraiTt, 
it  will  not  follow  from  hence,  that  it  muft  be  equally 
unlawful  to  refift  fupreme  potentates.  The  notion  of 
fupreme  power  when  we  confider  it  in  the  abftracSt, 
includes  its  natural  and  due  limitations :  it  is  nothing: 
elfe  but  the  higheft  degree  of  civil  power,  that  is,  of  a 
power  to  dlredi  and  to  compel  the  feveral  members  of 
a  civil  fociety  to  a£l  in  fuch  a  manner,  as  the  common 
benefit  and  general  fecurity  requires :  and  fince  the  fe- 
veral members  have  by  their  civil  union  agreed  to 
form  fuch  a  power,  the  fame  confent,  by  which  they 
formed  it,  obliges  them  to  pay  obedience  and  fubmifiion 
to  it.  When  this  power  is  by  the  conftitution  lodged 
in  the  hands  of  certain  perfons  *,  thefe  perfons  become 
the  fupreme  potentates  of  the  fociety,  and  are  ufually 
called  by  the  abftrafl  name  of  fupreme  powers.  As 
far  as  thefe  fupreme  powers,  or  fupreme  potentates,  ex- 
ercife  only  the  civil  power,  it  is  unlawful  to  refift  them  ; 
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for  as  the  people  are  obliged  to  pay  obedience  and  fub- 
miffion  to  the  power,  with  which  they  are  invefted,  it 
cannot  be  lawful  to  refift  them  in  the  exercife  of  this 
power.  But  fupreme  potentates  have  a  natural 
ftrength  in  their  hands,   which  may  polTibly  be  abufed  : 

though  the  fupreme  power  is  limited  in  its  own  nature 

* 

to  the  purpofes  of  civil  union  ;  it  is  poffible,  that  they 
may  be  difpofed  to  exercife  this  natural  ftrength  to 
contrary  purpofes.  To  refift  them  in  this  undue  exer- 
cife of  the  natural  ftrength,  which  is  in  their  hands 
can  no  otherwife  be  called  refiftance  to  the  fupreme 
power,  than  as  thefe  fupreme  potentates  are  themfelves 
called  by  this  abftradt  name.  In  the  mean  time  it  is 
fuch  a  reliftance,  as  cannot  be  fliewn  to  be  unlawful. 
However  the  people  may  be  obliged  to  obey  them  and 
to  fubmit  to  them,  when  they  exercife  the  fupreme 
civil  power  ;  it  does  not  follow,  that  there  is  the  like 
obligation,  when  they  exercife  any  other  power :  and 
where  there  is  no  obligation  to  obey  and  to  fubmit ;  the 
law  of  nature  allows  of  reliftance.  ' 

From  hence  we  may  underftand,  what  it  Is,  that 
puts  the  difference  between  rebellion  and  fuch  refiftance 
as  is  lawful.  It  is  rebellion  to  refift  the  fupreme  gover- 
nours,  whilft  they  keep  within  the  natural  limitations 
of  fupreme  power,  and  only  command  or  enforce  what 
is  necellary  or  conducive  to  the  'general  w^elfare  and  fe- 
curity.  Whereas  the  refiftance,  which  is  lawful,  is  a  re- 
fiftance  to  thefe  governours,  when  they  abufe  the  natural 
ftrength,  which  the  fupreme  power  has  put  into  their 
hands,  to  the  unfocial  purpofes  of  tyranny  and  oppreflion* 

From  hence  likewife  we  may  underftand  what  an- 
fwer  is  to  be  made,  when  we  are  aflced,  whether  it  is 
lawful  to  refift  the  fupreme  power,  if  the  common- 
wealth cannot  otherwife  be  preferved  ?   If  by  fupreme 
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power  is  here  meant  fupreme  power  in  the  abftradl,  the 
cafe  which  the  queftion  fuppofes  is  impoffible.  For 
fupreme  power,  in  this  fenfe  of  the  words,  is  a  power 
which  operates  only  for  the  general  benefit :  and  it  is  a 
contradiclion  to  fuppofe,  that  the  prefervation  of  the 
commonwealth  fhould  ever  require  us  to  lefhl  fuch  a 
power,  as  this.  Or  if  fupreme  power  means  the  fu- 
preme potentates,  or  fupreme  governours  of  a  fociety  j 
before  we  can  anfwer  the  queftion  here  propofed,  it 
will  be  neceffary  to  enquire,  whether  it  relates  to  them, 
when  they  exercife  only  the  civil  power,  with  which 
they  are  entrufted,  or  when  they  exercife  an  exorbitant 
power,  which  does  not  belong  to  them.  In  the  former 
of  thefe  fenfes,  inftead  of  anfwering  the  queftion  in  the 
negative,  we  might  obferve,  as  we  did  before,  that  it 
fuppofes  a  cafe,  which  is  impoffible  or  implies  a  con- 
tradidlion.  Civil  power  in  the  higheft  degree,  that 
the  nature  of  it  will  admit,  is  limited  to  the  purpofe  of 
advancing  or  fecuring  the  general  welfare  :  and  fuch  a 
power,  whether  we  coniider  it  as  it  is  in  its  own  nature,  or 
as  exercifed  by  any  particular  perfons,  in  whom  the  con- 
ftitution  has  vefted  it,  cannot  be  inconliftent  with  the  pre- 
fervation of  the  commonwealth.  But  in  the  latter  fenfe 
we  may  anfwer  this  queftion  in  the  negative  ;  for  though 
the  fupreme  potentates  or,  as  they  are  fometimes  called, 
the  fupreme  powers  of  a  civil  fociety  cannot  lawfully  be  re- 
lifted,  where  they  exercife  only  the  focial  power,  which  was 
produced  by  civil  union,  and  is  vefted  in  them  by  the  con- 
ftitution  ;  yet  where  they  exercife  an  exorbitant  power, 
which  is  inconftftent  with  the  prefervation  of  the  fociety, 
they  may  lawfully  be  refifted.  The  fupreme  civil  power, 
of  which  they  are  pofl^eiTed,  gives  them  no  right  to  exercife 
this  exorbitant  power  :  and  where  they  have  no  right  to 
a£V,  there  is  no  law  of  nature,  which  obliges  the  body  of 
%l\e  fociety  to  fubmit  to  them. 
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But  to  return  to  our  author.  Barclay,  '•  he  fays,  is 
of  opinion,  that  a  king,  notvvithftanding  he  has  been 
invefted  with  fupreme  power,  forfeits  his  power  by 
alienating  it ;  where  the  laws  have  either  fettled  the 
fucceffion  to  the  crown,  or  have  made  the  crown  elec- 
tive. Grotius  is  doubtful  upon  this  head  ;  and  rather 
inclines  to  the  contrary  opinion.  Where  the  tenure  of 
the  crown  is  of  the  ufufrucluary  fort,  he  thinks,  that 
the  king  by  alienating  it  does  nothing,  and  confequent- 
ly  that  the  alienation  can  produce  no  effedl:.  The  con- 
clufion,  which  he  leaves  his  readers  to  deduce  from 
hence  is,  that  fuch  an  alienation,  fince  it  produces  no 
effefl:,  cannot  produce  a  forfeiture.  In  fupport  of  this 
opinion  he  aliedges  the  Roman  law  concerning  ufufruct. 
But  without  enquiring  what  any  pofitive  law  may  de- 
termine in  other  cafes  of  ufufrucl ;  let  us  enquire  what 
the  law  of  nature  or  reafon  will  lead  us  to  determine 
in  the  cafe  of  an  ufufrucluary  kingdom.  In  rcfpecl  of 
the  perfon,  to  whom  the  king,  that  is  in  pofleinon,  in- 
tends to  transfer  the  fupreme  power,  his  adl  will  pro- 
duce no  effeft:  the  act  is  void  in  itfelf,  and  cannot 
make  a  valid  transfer.  But  the  queftion  is.  Whether 
this  a£l  will  produce  no  efFecSt  in  refpecl  of  himfelf  and 
of  the  people  ;  whether,  though  it  is  void,  as  a  tranf- 
fer,  it  may  not  be  valid,  as  a  forfeiture  ?  Some  writers 
confider  fuch  an  alienation  as  two  diftindl  acts  :  it  im- 
ports, they  fay,  an  intention  in  the  king  to  give  up 
the  kingdom  for  himfelf,  as  well  as  an  intention  to 
transfer  it  to  another.  And  though  they  allow,  that 
the  latter  of  thefe  a£ls  is  void,  or  produces  no  efFecl, 
becaufe  he  has  no  power  to  transfer  what  he  holds  by 
ufufrucl ;  yet  they  contend,  that  the  former  adl  is  va- 
lid, becaufe  he  has  a  power  of  rehnquifhing  what  he 
fo  holds.  This  however  is  a  groundlefs  diftin£lion : 
his  a6l  imports  only  an  intention  to  give  up  his  king- 
**  Ibid.  §  X. 
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dom  for  the  particular  purpofe  of  transferring  it  to  a 
certain  perfon  ;  it  does  not  import  an  intention  of  part- 
ing with  it  cither  abfokitely  or  for  any  other  purpofe. 
We  may  iay  with  more  reafon,  that  he  holds  his  king- 
dom by  a  compa6t  between  himfelf  and  the  people,  un- 
der a  law,  which,  by  the  fuppofition,  has  either  fixed  the 
fucceffion  to  the  crown  or  made  it  elective.  This  alie- 
nation therefore,  as  it  is  inconfiftent  with  this  law,  is 
a  breach  of  the  compact  on  his  part ;  and  this  releafes 
the  people  from  it  on  their  part. 

But  be  this  as  it  will ;  Grotius,  even  whilft  he 
doubts,  whether  fuch  an  adl  of  an  ufufrucluary  king 
amounts  to  aforfeiture,  and  is  rather  inclined  to  think 
the  contrary,  maintains,  that  if  the  king  attempts  to 
make  the  transfer  good  in  fa6l  by  delivering  up  the  king- 
dom, the  people  have  a  right  to  refift  this  attempt  by- 
force.  Supremacy  of  civil  power,  and  a  fupreme  claim 
or  a  claim  of  full  property  to  this  power,  are  different 
things.  If  any  conftitution,  which  has  invefted  a  king 
with  fupreme  power,  has  at  the  fame  time  made  the 
crown  ele6live,  or  fettled  the  fucceffion  fo,  as  to  make 
it  unalterable  without  the  confent  of  the  people ;  he 
holds  the  fupreme  power,  whilft  he  is  in  poffefnon  of 
it,  only  by  an  ufufrudtuary  tenure,  and  confequently  has 
no  right  to  ahenate  it.  Nor  can  he  give  himfelf  fuch 
a  right  by  virtue  of  his  fupreme  power  :  for  the  tenure, 
by  which  the  fupreme  power  is  held,  is  not  fubje^t  to 
the  jurifdi^lion  of  this  power  :  the  Irw,  which  eftablifli- 
ed  it,  came  originally  from  the  body  of  the  fociety, 
and  was  made  binding  upon  him  by  means  of  a  com- 
pa6t,  to  which  he  confented  either  exprefsly,  when  he 
accepted  the  crown,  or  tacitly  by  accepting  it  under 
fuch  a  reftriaion,  as  this  law  laid  It  under.  But  if  lie 
is  thus  bound  by  a  compa61:  with  the  people  not  to  al- 
ter the  tenure  of  the  crown  and  make  it  patrimonial, 
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when  the  conftitution  has  made  it  ufufru(Sluary ;  the 
people  have  a  right  to  oppofe  fuch  an  alteration,  and 
to  make  ufe  of  force  in  oppoiing  it,  when  they  cannot 
prevent  it  by  any  other  means. 

As  Grotius  allows  in  the  firft  place,  that  the  people 
have  a  right  to  refift  fuch  civil  governours,  as  have 
been  invefted  with  fupreme  power,  when  they  have 
abdicated  or  forfeited  this  power ;  fo  he  allows  fecond- 
ly,  that  they  have  the  like  right,  either  where  the  con- 
ftitution has  laid  the  civil  governours  under  any  fpecial 
-  limitations,  befides  what  arife  from  the  nature  of  civil 
power,  or  where  it  has  referved  any  fpecial  liberty  to 
the  people,  befides  what  is  included  in  the  notion  of  ci- 
vil fubjedllon.  , 

The  example,  which  we  have  been  confidering, 
feems,  as  Grotius  explains  it,  to  be  of  this  latter  fort : 
for  whilft  he  is  inclined  to  think,  that  an  ufufrudluary 
king  does  not  forfeit  his  crown  by  attempting  to  alien- 
ate it  •,  he  maintains,  that  the  fpecial  tenure  of  the 
fupreme  power,  which  the  conltitution  has  fettled  in  fuch 
a  kingdom,  will  give  the  people  a  right  to  refill  fuch  an 
attemptof  the  king. 

In  one  of  the  cafes,  where  ^  he  allows  a  right  of  re- 
fiftance  in  the  people,  we  cannot  properly  fay,  that 
there  is  a  conftitutional  limitation  upon  the  fupreme 
power  of  the  civil  governours  :  becaufe  the  cafe  fup- 
pofes  the  fupreme  power  to  be  vefled  in  the  people, 
and  the  civil  governours,  who  have  the  lead  occaficnal- 
ly  in  public  affairs,  to  be  made  accountable  to  the 
people,  by  the  conftitution.  The  Spartan  conftitution 
was  of  this  fort.  It  was  a  nominal  kingdom,  but  a  real 
democracy.  The  kings  were  indeed  empowered  to  act 
for  the  ftate,  but  were  made  accountable  to  the  people, 
or  to  officers,  who  ftood  in  the  place  of  the  people. 

«  Ibid.  §V11I. 


C.  VIIL  NATURAL         LAW.  411 

Grotius  obferves,  that  wherever  fuch  a  conftitution  has 
been  fettled  from  the  firft,  or  is  fettled  afterwards  by 
mutual  agreement  between  the  king  and  the  people, 
there  is  a  right  in  the  people  not  only  to  reiifl  the  king 
by  force,  but  even  to  punilh  him,  when  he  offends  a- 
gainft  the  laws  of  the  foclety,  or  a6ls  inconfiftently 
with  the  welfare  of  it.  But  what  our  author  here  calls 
refiftance  is  rather  an  exercife  of  conftitutional  power  : 
the  cafe  fuppofes  the  fupreme  power  to  be  vefted  in  the 
people,  and  the  power  of  the  king  to  be  made  fubordi- 
nate  to  theirs  by  the  conftitution. 

In  mixed  forms  of  government,  where  the  king  has 
fome  parts  of  the  fupreme  power  and  the  people  have 
fome  other  parts  of  it,  ^  Grotius  allows  the   people  to 
have  a  right  of  refifting  the  king  by  force,   if  he  invades 
thofe  parts  of  the  civil  power,  which  belong  to  them : 
becaufe  as  far  as  the  power  extends,  which  is  referved 
to  them  by  the  conftitution,  the  king  has  no  authori- 
ty and   the  people  are   not  in   fubjedlion.      This  right 
of  the  people  to   make  war  in  defence  of  their  confti- 
tutional power  may  perhaps  be  queftioned,  if  the  civil 
power  of  making  war  is  vefted  in  the  king.     But  Gro- 
tius replies,    that  the  civil  power  of  making  war,  which 
is  here  fuppofed  to  be  vefted  in  the  king,    relates  only 
to  foreign  wars,    and  means   nothing  elfe  but  the  ordi- 
nary right  of  direfling  the  common  force  of  the  fociety  * 
againft  its  enemies  from  without :  it  does  not  relate  to 
fuch  an  extraordinary  ufe  of  force,  as  may  be  neceftary 
for  maintaining  the  conftitutional  rights  of  the  people 
againft  any  attempts  to  invade  them  from  V'ithJn.     The 
conftitution  therefore  may  have  precluded  the   people 
from  making  war  upon  their  own   authority  ar"nft  the 
foreign  enemies  of  the   fociety:  but  as  the  1  me  *  on- 
ftitution  has,  by  the  fuppoiition,  ref  cved  to  the  peu;He 
a  right  to  fome  parts  of  the  fupreme  power,  it  mufv  re 
f  Ibid,  §  Xlil. 
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underftood  to  leave  them  at  liberty  to  defend  themfelves 
by  force  in  the  pofleflion  of  this  right,  if  they  cannot 
fecure  it  by  any  other  means.  To  fuppofe  that  the 
people  have  a  right,  and  yet  that  they  are  not  at  liber- 
ty to  defend  this  right  by  fuch  means,  as  are  neceffary, 
is  a  contradiftion  ;  it  is  to  fuppofe,  that  they  have  a 
right,  and  that  they  have  no  right  at  the  fame  time. 

Grotius  does  not  here  confider  the  fupremacy  of  the 
people  as  the  foundation  of  their  right  of  refiftance  : 
he  argues  in  favour  of  fuch  a  right  from  this  general 
principle,  that  as  far  as  the  power  of  the  people  extends, 
their  civil  governours  have  no  authority  over  them, 
and  they  are  not  in  fubjection.  In  the  next  example 
he  argues  ftill  more  plainly  from  the  fame  priqciple  ; 
whilft  he  maintains,  that  the  people  may  have  a  right 
of  refiftance,  though  they  have  no  part  of  the  fupreme 
power,  s  He  fuppofes  a  fociety  to  have  eftabliflied  a 
defpotic  conftitutlon  by  giving  the  whole  civil  power 
both  legiflative  and  executive  to  the  king,  but  at  the 
fame  time  to  have  exprefsly  referved  a  right  of  refift- 
ance to  the  people  upon  fome  certain  events.  Referves 
of  this  fort  are,  he  fays,  a  juft  foundation  of  refiftance, 
when  thefe  events  happen  :  becaufe,  though  they  do 
not  imply,  that  the  people  have  retained  any  part  of 
the  fupreme  power,  yet  they  imply,  that  the  people 
have  retained  fome  part  of  their  natural  liberty,  and, 
as  far  as  thefe  referves  extend,  have  exempted  themfelves 
from  fubje^tion. 

We  may  obferve,  that  the  principle,  upon  which 
our  author  proceeds,  in  thefe  two  examples,  to  fup- 
port  the  particular  right  of  refifting  unconftitutional 
ufurpations  of  power,  is  the  fame,  that  ^*  we  made  ufe 
of  above  to  fupport  a  general  right  of  refifting  all 
unfocial  and  tyrannical  opprefiion.  Where  the  confti- 
tution  has  limited  the  power  of  civil  governours  by  a 

£  Ibid.  §  XIV.  h  See  fed.  XIII. 
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divi/ion  of  the  fupreme  power  between  them  and  the 
people  ;  or  where  it  has  in  part  exempted  the  natural 
liberty  of  the  people  from  fubjeiStion  by  any  pofitive 
referves ;  Grotius  confidcrs  thefe  conflitntional  limita- 
tions or  referves,  as  the  foundation  of  a  right  of  re- 
liflance  ;  becaufe  the  civil  governours  have  no  autho- 
rity  and  the  people  are  not  in  fubjeclion,  beyond  fuch 
limitations  or  referves.  Now  civil  power  on  the  one 
hand,  though  it  is  under  no  pofitive  or  confcitutional 
limitations,  is  limited  in  its  own  nature  by  the  ends 
and  purpofes  of  civil  union  :  and  the  notion  of  civil  fub- 
jedtion  on  the  other  hand  implies,  that  they,  who  owe 
no  other  fubjecSlion,  retain  as  rxiuch  of  their  natural 
liberty,  as  is  confillent  Vv'ith  the  fame  ends  and  purpo- 
fes ;  whether  the  conftitution,  under  which  they  live, 
has  made  any  pofitive  referves  of  it  or  not.  So  that 
beyond  thefe  natural  limitations  and  referves  the  civil 
governours  have  no  authority,  and  the  people  are  not " 
under  fubje(5lion,  in  any  conftitution  or  in  any  form  of 
civil  government  whatfoever.  Thus  the  fame  principle, 
which  led  our  author  to  conclude,  that  the  people  may 
lawfully  refift  the  civil  governours  of  a  fociety,  where 
thefe  governours  exceed  any  conftitutional  limitations, 
which  have  been  fet  to  their  power,  or  where  the 
people  have  exprefsly  made  any  conftitutional  referves 
of  a  part  of  their  liberty,  may  lead  his  readers  to  con- 
clude farther,  that  the  people  have  a  general  right  of 
refiftance  ;  where  the  civil  governours,  even  though 
they  are  invefted  with  fupreme  power,  exceed  the  na- 
tural limitations  of  all  civil  power ;  or  where  they 
break  in  upon  that  part  of  the  natural  liberty  of  the 
people,  which  is  referved  to  them  of  right,  by  the  very 
notion  of  civil  fubje<^ion,  under  every  poffible  form  of 
civil  government. 
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But    Grotius,    whilft  he  furniflies   his   readers   with 
this  principle,    does  not  follow  it  himfelf  fo  far   as  it 
would  have  led  him.     For  in    examining   the   general 
queftion,  Whether  the  members  of  a  civil  fociety  have 
any  right  of  refilling  fach  civil  governours,    as   are  in- 
verted  with  fupreme  power  ?    he  favours  the   negative 
part  of  it,  and  endeavours  to  fupport  his  opinion  by  ar- 
guing partly  from  the  nature  and   ends  of   civil  fociety, 
and  partly  from  what  he  fuppofes  to  have  been  the  doc- 
trine of  St.  Paul  and  St.  Peter.     He  allows  however, 
that  the  members  of  a  civil  fociety  have  fuch  a  right  in 
cafes  of  extreme  neceflity  ;  except  where  they  fufFer  for 
the  religion  of  Chrift,   and  there  he  thinks,  that  it  is 
their  duty  to  fubmit  patiently,  if  they  cannot  fave  them- 
felves  by  flight. 

What  he  urges  *  from   the  nature  and  ends  of  civil 
fociety  is  of  no  great  importance,  and  he  does  not  feem 
to  lay  much  ftrefs  upon  it.     "  A  civil  fociety,  he  fays,  as 
it  is  inftituted  for  the  purpofe  of  fecuring  the  common 
tranquility,  has  a  general  power  of  reftraining  and  contro- 
ling  its  feveral  members,  as  far  as  fuch  a  power  is  necefFa- 
ry  for  obtaining  this  purpofe  :    and  in  particular  it  has  a 
power,  in  view   to  the  public  peace  and  order,    to   re- 
ftrain  and  over-rule  that  promifcuous  right  of  relifting 
injuries,  which  individuals  were  poiTefTed  of  in  a   ftate 
of  nature.      As  a  civil  fociety  has  this  power,  fo  we  may 
be  fure,    that  it  was  the  intention  of  mankind,   when 
they  formed   themfelves  into  fuch  bodies,   to  make  ufe 
of   it :    becaufe   if  this    promifcuous   right   of  refifting 
injuries   is   not   reftrained  and  over-ruled,    civil  fociety 
could   not   obtain   its  proper   purpofe   of  fecuring    the 
public  tranquility.     There  might  indeed  be  an  aiTembly 
of  men,    though  each  of   them  continued  to  have  this 
right ;    but   it   could   only  be   a   confufed   and    uncon- 
nei^ted  afTembly  j  it  could  not  be  a  civil  fociety."     But 

ilbid.  §  II. 


C.  VIII.  N  A  T  tJ  R  A  L    L  A  W.  41 

the  conclufion,  which  Grotius  here  endeavours  to  eftab- 
lifh,  will  not  determine  the  queftion,  which  is  now 
before  us.  Though  we  grant,  that  the  promifcuous 
righc  of  relifting  injuries,  which  mankind  were  poiTcff- 
ed  of  in  a  ftate  of  nature,  is  retrained  and  over-ruled 
in  a  ftate  of  fociety  ;  yet  it  will  not  follow  from  hence, 
that  their  whole  right  of  relifting  injuries  is  thus  re- 
ftrained  and  over-ruled  :  they  ceafe  to  have  a  promif- 
cuous  right  of  refifting  injuries  *,  but  it  is  no  confe- 
quence,  that  they  have  no  right  of  refiftance  at  all.  Our 
author  in  order  to  fupport  his  own  opinion  fliould  have 
proved,  not  merely,  that  the  members  of  a  civil  fociety 
have  not  the  fame  promifcuous  right  of  refifting  injuries, 
which  they  had  in  a  ftate  of  nature,  but  that  civil  union 
deftroys  the  whole  right  of  reftfting  injuries,  or  at  leaft 
the  right  of  refifting  fuch  unfocial  injuries,  as  are  done 
to  them  by  their  civil  governours :  becaufe,  though 
they  have  not  a  promifcuous  right  of  refifting  all  injuries 
whatfoever,  they  may  poftibly  have  a  right  of  refifting  the 
unfocial  and  tyrannical  oppreflion  of  their  civil  gover- 
nours. It  muft  be  allowed,  that  civil  focieties  were  infti- 
tuted  for  the  purpofe  of  fecuring  the  common  tranquility. 
But  this  tranquility  does  not  confift  in  fetting  ftill  and 
doing  nothing,  or  in  patiently  fubmitting  to  injuries, 
without  endeavouring  to  repel  them  for  the  prefent  or 
to  guard  againft  them  for  the  future.  If  this  was  the 
notion  of  that  tranquility,  which  the  inftitution  of  civil 
fociety  has  in  view,  we  might  eafily  prove,  that  all  re- 
fiftance of  injuries  whatfoever  is  contrary  to  the  nature 
of  civil  fociety.  But  the  common  tranquility,  which 
civil  union  was  intended  to  obtain,  confifts  in  the  quiet 
and  peaceable  enjoyment  of  our  rights,  that  is,  it  con- 
fifts in  a  fecurity  againft  fuffering  injuries  :  and  from 
this  purpofe  of  civil  union  we  can  only  infer,  that  it 
reftrains  the  promifcuous  right   of  refiftance,  as  far  as 
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is  neceiliirv  to    prevent  mankind  from  doing  injuries  to 
one  another,   and  not  that  it  deftroys  their  whole  right 
of  reiiftance    by    obliging   tliem    to  fubmit  to  injuries 
without  feeking  for  redrcfs.     Where  the   members    of 
a  fociety  injure  one  another,  they  are  retrained  from 
doing    themfelves   juftice    by  their  own    force    and    at 
their  own  difcretion  ;  becaufe  under  the  notion   of  do- 
ing    themfelves    juftiee,     they    might    poffibly    injure 
others  j    and  not  becaufe  they  are   obliged   to   fit  ftill, 
whatever    they    fufFer  :      for    civil    fociety,     though 
it  does  not   allow  the   fufferers    to   redrefs  themfelves, 
makes  a  provifion  for  redreffing  them  by  means  of  the 
public  force  under    the   condu(5l  of  the  public   under- 
ftanding.     Bat    where  the   governours  of   the  fociety, 
who  have  the  keeping  of  the  public  underftanding,  and 
a£l  with  the  public  force,   injure  the  members  of  it  by 
tyranny  and  lawlefs  oppreffion  ;    the  focial  means  of  re- 
drefs fail ;  and  no  other  means  are  left,    befid^s  relift- 
tance.     It  is  true  indeed,  that  in  a  Ibciety,   where   the 
people  have  recourfe  to  thefe  means,    there  is  no  focial 
peace  and  order.     But  it  is  equally  true,   that  the  focial 
peace  and  order  are  not  broken  in  upon  by  fuch  refifl- 
anee  as   is  lawful  :  for  refifiance  is   then  only  lawful, 
when  this  peace  and  order  have  been  already  broken  m 
upon  by  tyranny  and  oppreffion.     Some  fort  of  peace 
and  fubordination  may  indeed  fubiift  in    a  civil   fociety, 
notwithfl-anding  the   j^overnours  of  it  violate  all  the  fo- 
cial  rights  of  the    people  ;  provided  the  people  will  fit 
ftill  and  will  quietly  fubmit  to  the  injuries,    which  they 
fufFer.     But  this  is  not  focial  peace  and  order  :   for  fuch 
peace  and  fuch  order,  as  mankind  intended  to  produce 
and  to  fecure  by  civil  union,   are  diil:urbed  by   tyranny 
and  oppreffion.     The  right  of  reiiftance  therefore,  as  it 
does  not  take  place,  till  focial  peace  and  order  are  thus 
difturbed;  cannot  be  the  caufe  which  difturbs  them  :  it 
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finds  them  difturbed  already  -,  and  its  proper  end  is  to 
reftore  them  for  the  prefent,  and  to  fecure  them  for  the 
future . 

Before  we  enquire  what  St.  Paul  has  taught  us  upon 
this  head  ;   it  will  be  proper  to  remind  the  reader,   that 
the  right,  which  is  here  contended  for,  does  not  imply, 
that  all   forcible  refiftance  of  the   members  of  a  civil 
fociety  againft  the   governours  of  it  is  lawful,   or  that 
the  governours  have  no  authority  and  that    the  people 
owe  no  fubjedtion.     On  the  contrary  we  maintain,  that 
the  governours  of  a  civil  fociety  have  authority  to  com- 
mand and  to  compel,  and  that  the  people  are  obliged 
of  right  to    obey  and  to  fubmit,    as  far  as  the  purpofes 
of  civil  union  extend.     Though  a  right  of  refiftance 
begins  beyond  thefe  limits  ;    becaufe  the  civil  power  of 
the  governours  and    the  civil  fubjeftion  of  the  people 
end  here  ;  yet  all  refiftance  within  thefe  limits  is  con- 
trary to  the  law  of  nature,  that  is,  to  the  duty,   which 
naturally  arifes  from  focial  union    and  the  appointment 
of  civil  governours.     When  St.  Paul  therefore  ^  enjoins 
fubje(Slion,  and  forbids  refiftance,  the  queftlon  is.  What 
fort   of  fubjetSlion   he  enjoins  ;    and  what  fort  of  re- 
fiftance he   forbids  ?    Whether    he    enjoins  only    fiich 
fubjeftion,  as  is   properly  called  civil  fubjeclion,    and  is 
limited   by   the    ends,     for    which    mankind     formed 
themfelves  into  civil  focieties,    or  fuch  abfolute  fijbjec- 
tion,  as  is  implied  in  the  notion  of  pafiive  obedience  ? 
Whether  he  forbids  all  refiftance  whatfoever,  even  againft. 
fuch   tyranny  and   oppreftion,    as  is  deftrudtive  of  the 
ends  of  focial  union  ;    or   fuch  refiftance  only,    as   the 
law  of  nature  has  forbidden,    a  refiftance  to  the  gover- 
nours  of  a   civil  fociety,    where  the  nature  and  defign 
of  focial   union   has  given  them  authority  to   command 
and  to  compel,  and  has  obliged  the  people  to  obey  and 
to  fubmit  ? 
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Many  of  the  firft  converts  to  chriftianity  imagined, 
that  their  religion  had  fet    them    free   from    all  fub- 
je£lion  whatfoever ;    that  it  difcharged  them  both  from 
the    fubjeftion,     which    they  formerly  owed    to    the 
civil  magiftrate,     as    they  were    members    of  fociety, 
and  likewife  from    the  fubje<51:ion,    which  they  owed 
to  their  matters,    if  they  happened  to   be   in    a   ftate 
of  flavery,    before  they  embraced  it.      If  we  read  the 
apoftolical  epiftles  with  any  degree  of  attention,     we 
fhall  fee  plainly,     that  this  opinion  generally  prevailed 
at  the  time,  when  they  were  written,  and  that  the  wri- 
ters of  them  took  particular  care  to  difcourage  and  to 
difprove  it.     From  the  authority  of  St.  Paul,    when  he 
commands   "  every  foul   to    be    fubje6l    to  the  higher 
powers",    we   may  coUedl,    that   this  opinion  is   falfe, 
but  we  can    coUeiSt   nothing  farther.       By  giving  this 
command  he  determines,    that  the  obligation  of  civil 
fubjedtion  extends  to  all  mankind,   to  chriflians,   as  well 
as    to   other  men  :    but  he  does  not  determine,    either 
that  the  fubjedlion,    which  is  due  to  fupreme  civil  go- 
vernours,    is  abfolute  and  unlimited  in  its  own  nature, 
or  that  it  was  the'delign  of  the  gofpel  to  make  it  fo. 

Perhaps  the  reafon,    upon   which  St.  Paul  fupports 
the  precept    of  fubjedlion,    may  induce  you    to  think, 
that   the   fubje6tion,    which  he    enjoins,    is  abfolute  ; 
though   the  words   of  the  precept   do  not  favour  this 
opinion.     The   principle,    upon   which  he  enforces  this 
duty,   is,  "  That  there    is   no  power  but  of  God,    the 
powers,    that   be,     are  ordained    of   God :"    you   may 
therefore  imagine,    that  nothing  lefs  than    abfolute  fub- 
je£tlon    can  be  due  to  a  power,    which  is  eftablifhed  by 
fo    high    an    authority.      But  though    he   informs    his 
readers,    that   the  authority  of   God    is   the   ultimate 
caufe  of  their  obligation  to  be  fubje<5l  to   fupreme  go- 
vern ours  ;    it  is  your  inference  and  not  his,    that  this 
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Aibjeaiou  muft  be  abfolute  and  unlimited.     The  power 
of  fupreme  governours  is  eftabliflied  by  the   authority 
of  God  in  the  fame  manner,     that  any  other  power 
or  right,    which  arifes  out  of  human  compacts  or  hu- 
man laws,  is  eftablifhed  by  the  fame  authority.     They 
are  the   ordinance  of  man  in  their  immediate   origin : 
becaufe  their  power  is  immediately  derived  from  thofe 
compacts   and  laws  of  mankind,    by  which  they  united 
themfelves  into  civil  focietics,     and   e.ftablifhed  certain 
forms  of  civil  government.     But  they  are  ultimately  the 
ordinance  of  God :    becaufe  the  law  of  nature  and  of 
God  requires    the  obfervance  of    thefe  compa£b  and 
laws,    in  the  fame  manner   that  it  requires  the  obfer- 
vance of  all  other  obligatory  a£ts  of  mankind,    which 
are  duly  engaged  in  for  beneficial  purpofes.     You  muft 
underftand  St.  Paul  in  this  fenfe,    when  he  calls  civil 
governours  the  ordinance  of  God ;  or  otherwife    you 
will  not  eafily  reconcile  him  with  St.  Peter,    who  calls 
them  the  ordinance  of  man.      Thus  the  reafon,    upon 
which   he    enforces  the  duty  of   civil  fubje£lion,    will 
leave  you  to  colledl  the   meafures  of  it  from  the  na- 
ture and  ends  of  civil  union.     The  authority  of   God 
only  confirms  and  eftablifhes  the  power,    which  man- 
kind have   given  to    civil   governours,    and    does   not 
give  them  any  extraordinary  power  beyond  this.     The 
extent  therefore  of  their  authority,    and  the  fubjeftion, 
which  is  due  to  them  in  confequence  of  it,    muft  be 
determined  by  thefe  human  compacts  and  human  laws, 
from  which  it  is  derived. 

If  you  objedl,  that  the  .  principle,  which  is  here 
urged  by  the  apoftle,  will  anfwer  no  purpofe,  when  it 
is  thus  explained ;  the  objection  is  partly  true  and 
partly  falfe.  This  principle  will  anfwer  no  purpofe, 
when  you  alledge  it  to  prove  the  duty  of  paflive  obe- 
dience  and   unlimited   fubjeclion.      But   it    will   fully 
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anfwer  the  purpofe,  for  which  he  alledges  it,  and  will 
clearly  demonftrate  the  point,  that  he  had  undertaken 
to  prove.  We  may  learn  from  his  own  words  what 
this  point  is.  "  Let  every  foul  be  fubjcd  to  the 
higher  powers".  He  undertakes  to  prove,  not  that 
the  obligation  of  civil  fubjedtion  extends  to  every  act, 
which  civil  governours  may  poffibly  be  led  to  do  by 
an  arbitrary  purfuit  of  their  own  private  intereft,  or  by 
an  undue  indulgence  of  their  paflions  and  appetites, 
but  that  it  extends  to  every  foul,  to  chriftians,  as  well 
as  to  others.  When  he  '  elfewhere  addrelTes  himfelf  to 
flaves,  he  commands  them  to  "  fubmit  themfelves  to 
their  mafters  in  all  things".  But  when  he  addreiTes 
himfelf  here  to  members  of  civil  focieties,  the  extent, 
which  he  gives  to  civil  fubje6lion,  does  not  relate  to 
the  matter  of  it,  but  only  to  the  perfons  concerned 
in  it :  he  does  not  command  them  to  be  fubje£t  to  the 
higher  powers  in  all  things,  but  only  enjoins  fubjec- 
tion  as  a  duty,  to  which  all  perfons  are  obliged.  His 
plain  defign  is  to  corre£l  the  miftaken  notion,  which 
then  prevailed  amongft  the  new  converts,  that  the 
gofpel  had  difcharged  them  from  civil  fubje£lion.  And 
tlie  principle,  which  he  alledges,  affords  an  unanfwer- 
able  argument  againft  this  notion.  As  the  gofpel  had 
not  difcharged  them  from  the  duty,  which  they  owed  to 
God  •,  they  could  have  no  reafon  to  fuppofe,  that  it 
had  difcharged  them  from  the  duty  of  civil  fubjection  : 
for  civil  governours  are  the  ordinance  of  God  :  and 
confequently  the  duty  of  fubjection  to  fuch  governours 
is  eftabliflied  by  his  authority. 

Look  farther  into  St.  Pauls  difcourfe,    and  you  will 
lind,    that  he  reprefents  civil  authority,    and    the  fub- 
jedlion,    which  is   due  to  it,   as  limited  to  the  ends  and 
purpofes  of  focial  union.     "  Rulers,   he  fays,    arc  not 
a  terror  to  good   works,    but  to  the   evil.     Wouldcil 
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tkou  then  not  be  afraid  of  the  power  ?    do  that,    which 
is  good-;    and  then  thou  Ihalt  have  praife  of  the   fame : 
for  he  is  the  minifter   of  God   to  thee  for  good.     But 
if  thou  doeft  that,  which  is  evil,    be   afraid  :    for   he 
beareth  not  the  fword  in  vain:    for  he   is  the  minifter 
of  God,    a  revenger  to  execute  wrath   upon   him,    that 
doeth  evil".     You  fee  in  what  li«[ht  St.   Paul  confiders 
civil  governours,    whilft   he   enjoins   the  duty  of  fub- 
je^ion  :    the  rulers,    that  he  is  fpeaking  of,    are  fuch  as 
no  man,    who   does   what  is  good,    need  be    afraid  of. 
You  fee  likewife  how  far  and  in   what  refpects  he  con- 
fiders civil  governours  as  the  ordinance  of  God  :    they 
are    minifters  of  God  for  good  to  thofe,    who  do  well, 
and  minifters  of  God  for  wrath  to  thofe,    who  do  evil. 
If  therefore  we  were  to  contend,    that  obedience  and 
fubmiffion  are  not  due  to  civil  governours,    when  they 
are  confidered  in  this  character  ;  you  might  urge  either 
the  authority  of  St.  Paul  to  over-rule  our  opinion,    or 
the  principle  upon  which  he  argues,  to  confute  it.     But 
if  you  carry  the  notion  of  fubjeclion  farther,  than    he 
has  carried  it ;  neither  his  authority,    nor    the   princi- 
ples, from  which  he  argues,  will  be  of  any  ufe  to  you. 
He  enjoins,  that  every   foul  fhould  be  fubjedt   to  the 
higher  powers  :  but  whilft  he  enjoins  this  duty  of  fub- 
jedtion,   he  confiders  thefe  powers   as  patrons  of  what 
is  good,  and  as  a  terror  to  what  is  evil  ;    that    is,    he 
confiders  them  as  purfuing    the  purpofes  of  focial  wel- 
fare and  focial  fecurity.     You   cannot  therefore  allcdge 
liis  authority  in   favour   of  a    hke   duty  of  fubjeclion, 
when  they  counteract  and   defeat  thofe   purpofes,    and 
become  patrons  of  what  is  evil,   and   a   terror  to    what 
is  good.     The  principle,  from  whence  he  argues  in  fup- 
port   of   the  fubjeclion,   that  he  enjoins,  is,    that   civil 
governours  are  the  ordinance  of  God  :   but   he  informs 
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his  readers  at  the  fame  time,  how  far  and  in  what  re- 
fpedts  he  conliders  thefe  higher  powers  as  the  ordinance 
of  God  :  they  are  minifters  of  God  for  the  purpofes  of 
focial  fecurity  and  focial  welfare,  for  the  punifhment  of 
evil  doers  and  for  the  praife  of  them,  that  do  well. 
You  cannot  therefore  infer  from  this  principle,  as  he 
has  explained  and  hmited  it,  that  there  is  the  fame  obliga- 
tion to  fubjedtion,  where  they  countera(fl:  and  defeat  thefe 
purpofes  by  making  themfclves,  what  man  never  deligned 
them  to  be,  and  what  God's  ordinance  never  made  them, 
the  minifters  of  their  own  malice  or  revenge,  of  their 
own  avarice  or  ambition,  of  their  own  luft  or  cruelty. 

If  St.  Paul's     notion   of   civil  fubje<fi:ion    does   not 

favour  your    doctrine  of  unlimited  fubmiffion  and  paf- 

five  obedience,  you  will  gain  very  little  advantage  to 

your  caufe  by  having  recourfe   to   what  he  fays    about 

reliftance.     **  Whofoever  therefore  relifteth  the  power 

refifteth  the  ordinance  of  God  ;    and  they,    that  refift 

fhall  receive  to  themfelves    damnation".     The    words 

indeed  are  general ;    and   if  you   take  them  feparately, 

they  may  feem  to   import,   that  all   reiiftance  to   civil 

governours  is  unlawful  ;    as  well  where  they  exceed  the 

limits,   which  are    fet  to   their  power  by  the  purpofes 

of  focial  union,  as  where  they  a6l  within  thefe  limits, 

and  purine    thefe  purpofes.     But  if  you  obferve   the 

manner  of   expreffion,  you  will  find  that   the  words, 

now  in    queftion,   contain   a  confequence,   which   the 

apoftle  deduces  from  what  he  had  been  faying  before. 

He  had  before  enjoined    the  duty  of  fubje^tion;    and 

from  this  duty  he  here  infers  the  unlawfulnefs  of  refi- 

ftance.     But  we   cannot  fuppofe,  when  he  thus  infers , 

the  unlawfulnefs   of  reiiftance    from  the  duty  of  fub- 

je^lion,  that  he  deligned  to  make  the  confequence  more 

general  than  the  premifes,  or  that  he  meant  any  other 

,  fort  of  refiftance,  befides  what  is  contrary  to  the  duty 
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of  fubje^lion,  which  he  had  before  enjoined.  Since 
therefore  the  duty  of  fubjeclion,  which  he  had  before 
enjoined,  is  hmited  by  the  purpofes  of  focial  union  -, 
his  meaning  when  he  infers  from  this  duty,  the  reii- 
ftance  is  unlawful,  muft  be  reftrained  by  the  fame  limi- 
tations. You  confider  fupreme  governours  as  the  ordi- 
nance of  God  in  whatever  they  do.  If  this  principle 
of  yours  was  true,  the  confequence  would  be,  that  to 
refift  fupreme  governours  in  any  thing  would  be  to 
refift  the  ordinance  of  God.  But  St.  Paul  has  fhewn 
us,  in  what  fenfe  and  how  far  he  conlidered  them  as 
the  ordinance  of  God,  by  reprefenting  them  as  the 
minifters  of  God  only  for  the  purpofes  of  focial  welfare 
and  focial  fecurity.  And  the  only  confequence,  that 
will  follow  from  the  apoftle's  principle,  is,  that  to  reiift 
them,  where  they  a<Sl  for  thefe  purpofes,  is  to  refift  the 
ordinance  of  God. 

There  is  however  no  reafon  to  think,    that  the  word 

—  damnation,  —  which  our  Englifh  tranflators  have 
here  made  ufe  of  to  exprefs  what  St.  Paul  declares  to 
be  the  event  of  fuch  refiftance,  as  he  forbids,  ought 
to  be  foftened  into  the   milder  word  —  condemnation 

—  and  to  be  explained,  as  if  he  only  meant,  that  they, 
who  are  guilty  of  fuch  refiftance,  will  be  puniflied  for 
it  by  the  civil  power,  which  they  reiift.  Though  un- 
juft  oppreflion  and  tyrannical  cruelty  may  lawfully  be 
refifted  ;  yet  there  certainly  is  fuch  a  thing  as  criminal 
refiftance  or  rebellion.  This  criminal  refiftance  is  what 
St.  Paul  is  here  fpeaking  of :  and  lince  he  declares  it 
to  be  contrary  to  the  law  of  God  ;  we  may  reafonably 
believe,  that,  when  he  fpeaks  of  damnation  as  the 
event  of  it,  he  means,  that  they,  who  are  guilty  of 
it,    will  incur  fuch    penalties   of  this  law  as  the  word 

—  damnation  —  in  the  ufual  fenfe  of  it  imports.  It 
would  indeed  be  unfuitable  to  the  whole  tenor  of  St. 
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Paul's  argument  to  fuppofe,  that  lie  only  warns  tliem 
of  what  they  are  likely  to  fufFer  from  the  fvvord  of 
the  civil  magiftrate.  He  fet  out  with  enjoining,  that 
every  foul  fliould  be  fubje<Sl  to  the  higher  powers ; 
becaufe  thefe  powers  are  eftablifhed  by  the  authority 
of  God  :  and  it  would  be  a  flrange  inference  from 
hence,  that,  if  we  tranfgrefs  this  duty  by  rebellion,  we 
fliall  fufFer  for  it  by  the  adl:  of  man.  His  general  con- 
cluiion  is,  that  "we  muft  needs  be  fubjecl,  not  only  for 
wrath,  but  alfo  for  confcience  fake  :"  and,  thouph  the 
external  fan^lion  of  human  punilhment  is  a  reafon, 
why  v-'e  fliould  "  be  fubje(Sl  for  wTath  ";  yet  unlefs  in 
what  went  before  he  had  taken  notice  of  fome  other 
fanction,  befides  this,  the  principal  part  of  his  con- 
clulion,  "that  we  muft  be  fubjecl  for  confcience  fake"; 
w^ould  be  unfupported. 

When  "'  Grotius  alledges  the  authority  of  St.  Peter 
in  this  quellion,  he  does  not  quote  the  apoftle's  words 
fairly.  "  Servants,  lays  St.  Peter,  be  fubjecl  to  your 
mafters  with  all  fear,  not  only  to  the  good  and  gentle, 
but  alfo  to  the  froward  :  for  this  is  thankworthy,  if  a 
man  for  confcience  towards  God  endure  grief  fuffering 
wrongfully".  This  exhortation  is  plainly  addreffed  to 
flaves  :  the  meafures  of  fubje6tion  therefore,  which  are 
to  be  collected  from  it,  relate  only  to  fervile  and  perfect 
fubjedlion.  But  Grotius  in  order  to  apply  it  to  civil 
fubje^tion,  introduces  it  w^ith  the  apoftle's  command  of 
*'  honouring  the  king",  which  has  no  connection  with 
it,  but  is  the  clofe  of  what  went  before.  St.  Peter  is  fo 
far  from  countenancing  this  application,  that  on  the 
contrary,  wdien  he  addreiles  himfelf  to  the  members 
of  civil  focieties,  he  limits  the  authority  of  civil  go- 
vernours,  and  confequently  the  duty  of  civil  fubje^lion, 
to  the  purposes  of  focial  welfare  and^focial  fecurity. 
In  fhort  the  doctrine  of  St.  Peter  and  of  St.  Paul  is 
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the  fame  in  both  cafes.  When  they  are  fpeakmg  to 
flaves ;  the  former  fays,  "  Servants,  be  fubjetSt  to 
your  mafters  with  all  fear,  whether  they  are  gentle  or 
froward  ;  and  the  latter  fays,  "  Servants,  be  fubjedl  to 
your  own  mafters  in  all  things".  But  when  they  are 
Ipeaking  to  members  of  civil  focieties  ;  the  former  fays, 
<«  Submit  yourfelves  to  every  ordinance  of  man  for  the 
Lords  fake,  whether  it  be  to  the  king  as  fupreme,  or  un- 
to governours,  as  unto  them,  that  are  fent  by  him,  for  the 
purpofe  of  punifhing  evil  doers,  and  for  the  benefit  and 
encouragement  of  them,  that  do  well";  and  the  latter  fays, 
Let  every  foul  be  fubjedV  to  the  higher  powers,  becaufe 
they  are  the  miniflers  of  God  for  the  benefit  and  encou- 
ragement of  thofe,  who  do  what  is  good,  and  for  wrath  to 
thofe,  who  do  what  is  evil'*. 

But  Grotius  though  he  favours  the  doctrine  of 
palKve  obedience  in  fome  inflances,  does  not  maintain 
this  doctrine  in  its  full  extent  and  utmofl  rigour^ 
Whilft  he  fuppofes  the  duty  of  non-refiflance  to  be 
eftablifhed  by  a  general  law  of  civil  fociety,  he  allows, 
as  we  have  feen  already,  that  this  law  admits  of  ex- 
ceptions, both  where  the  conftitution  of  civil  govern- 
ment has  given  the  people  a  part  of  the  fupreme  pow- 
er, and  likewife  where  it  has  exprefsly  referved  a  right 
of  refiflance  upon  fome  certain  events.  The  only  point 
therefore,  in  which  the  opinion  here  advanced  differs 
from  his,  is,  that  in  his  opinion  fupreme  civil  power  is 
unlimited  in  itfelf,  and  confequently  they,  who  are  in 
poiTeflion  of  it  cannot  of  right  be  reilfled  ;  uniefs  fome 
exprefs  limitations  have  been  fet  to  their  power,  or 
fome  degree  of  liberty  has  been  exprefsly  referved  to 
the  people,  by  the  conftitution  :  whilft  we  on  the  con- 
trary maintain,  that  even  fupreme  civil  power  is  limi- 
ted in  its  own  nature  by  the  ends  and  purpofes  of  civil 
union,  merely  becaufe  it  is  only  civil  power ;  and  that 
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the  fubjeition,  which  is  due  to  this  power,  is  limited 
in  t  he  fame  manner  and  for  the  fame  reafon  :  fo  that 
they,  who  are  pofTefTed  of  this  power,  may  of  right  be 
reiifted  by  the  people,  when  they  exceed  thefe  limits 
and  counteract  thefe  purpofes  ;  though  no  exprefs  limi- 
tations of  their  power,  and  no  exprefs  referves  of  the 
people's  liberty,  have  been  made  by  the  conftitutional 
form  of  civil  government.  "  Grotius  indeed  fo  for 
agrees  with  us  upon  this  point,  as  to  allow,  that  the 
general  law  of  non-reliftance  admits  of  a  farther  ex- 
ception in  cafes  of  neceffity,  or  that  the  people  have 
a  right  in  fucli  cafes  to  refift  even  fupreme  governours. 
But  then  he  does  not  deduce  this  right,  where  he  thus 
allows  of  it,  from  the  nature  of  civil  power  or  of  civil 
fubjeflion,  but  from  an  arbitrary  referve,  which  he 
fuppofes  to  have  been  tacitly  made  by  mankind,  when 
they  united  into  civil  focieties  ;  though  they  have  after- 
wards made  no  exprefs  referve,  when  the  refpedlive 
conftitution  of  each  fociety  was  fettled.  He  argues, 
that  the  univerfality  of  his  fuppofed  focial  rule  or  law 
which  forbids  refiftance,  is  no  reafon  againft  its  admit- 
ting the  equitable  exception  of  neceffity  :  becaufe  even 
the  laws  of  God,  though  they  are  expreiTed  in  the 
moft  general  and  comprehenfive  terms,  admit  of  the 
like  exception.  Our  Saviour  allows  of  it  in  the  inftance 
of  the  fabbath,  and  mentions  with  approbation  a  iimilar 
allowance  in  the  cafe  of  David,  who  was  permitted  by 
the  high  prieft  to  eat  the  Ihew-bread.  For  though  God 
has  an  undoubted  right  to  require,  that  we  fhould  obey 
his  laws,  even  at  the  expence  of  our  lives ;  yet  if  he 
has  not  declared,  that  he  requires  fuch  a  ftridt  obedience 
to  any  particular  law,  and  if  at  the  fame  time  the 
matter  of  the  law  does  not  appear  to  be  of  fuch  high 
importance,  as  will  lead  us  to  think,  that  he  requires 
it ;    even  his  laws  are  underftood  to  admit  of  an  ex- 
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ception  in  favour  of  neceffityj  whether  this  exception  is 
particularly  mentioned  or  not.  But  if  cafes  of  neccflity 
are  thus  excepted  out  of  laws,  which  are  prefcribed  by 
the  authority  of  God,  there  is  more  reafon  for  pre- 
fuming,  that  they  are  excepted  out. of  laws,  whidi  are 
prefcribed  only  by  the  authority  of  man.  Human 
laws  may  indeed  require  obedience  even  at  the  hazard 
of  our  lives  :  of  this  fort  are  military  laws,  which  re- 
quire a  foldier  to  maintain  his  pofi:,  to  whatever  dan- 
ger it  expofes  him,  and  punifh  him  with  death,  if  he 
deferts  it.  But  we  cannot  upon  any  flight  grounds 
fuppofe  an  human  law  to  be  thus  rigid.  It  feems  more 
probable,  fays  our  author,  that  mankind  in  refpe6i  of 
one  another  have  no  authority  to  over-rule  this  ex- 
ception of  neceffity ;  unlefs  where  an  equal  neceflity  on 
the  other  fide  requires,  that  ^it  fhould  be  over-ruled: 
becaufe  all  human  laws  either  are  made,  or  ought  to  be 
made,  with  a  proper  regard  to  human  weaknefs.  What 
Grotius  here  calls  the  general  law  of  civil  fociety,  is 
nothing  elfe  but  the  rule  of  a6lion,  which  arifes  out  of 
focial  union.  The  extent  of  this  law  therefore  muft, 
as  he  argues,  depend  upon  the  will  of  thofe,  who  ailb- 
ciate  themfelves  into  civil  communities.  And  if  they 
were  to  be  alked,  whether  they  intend  to  bind  them- 
felves not  to  reiift  their  civil  governours,  even  though 
they  muft  otherwife  caufelefsly  and  unjuflly  fufFer 
death ;  he  thinks  it  unlikely,  that  they  would  an- 
fwer  in  the  affirmative.  In  the  mean  time  he  doubts, 
whether  it  might  not  have  been  their  intention  to 
lay  themfelves  under  even  this  rigid  obligation  in 
all  cafes,  where  they  could  not  refift  fuch  violence, 
without  producing  confufion  in  the  ftate,  and  occalion- 
ing  the  deftru<Slion  of  many  innocent  perfons. 

Grotius  was  aware,   that  as  he  thus  refbs  the  people's 
right  of  reiiiiance,    as  far  as  he  allows  them  to  luve 


427 


428 


INSTITUTES       OF 


B.  IL 


any  fuch  right,  upon  the  prefumptive  intention  of 
mankind,  when  they  form  themfelves  into  civil  focie- 
ties,  the  rigid  defenders  of  paffive  obedience  would 
have  an  opportunity  of  objecting,  that  it  is  a  divine 
and  not  an  human  law,  which  obliges  mankind  rather 
to  fubmit  to  death,  than  to  repel  the  lawlefs  violence 
of  their  civil  fuperiours  by  force.  He  had  in  fome  mea- 
fure  obviated  this  objection  before,  if  the  foundation 
of  it  was  true,  by  obferving,  that  even  the  laws  of 
God  admit  of  exceptions  in  favour  of  extreme  neceffity. 
But  he  adds  here,  that  the  objedlion  is  raifed  upon  a 
falfe  foundation  :  for  mankind  were  not  brought  toge- 
ther and  united  into  civil  focieties  by  any  exprefs  com- 
mand of  God,  but  came  together  of  their  own  accord, 
and  were  induced  thus  to  unite  themfelves  by  a  fenfe 
of  their  own  inability  to  guard  themfelves  againft  vio- 
lence by  their  feparate  ftrength.  Civil  power  therefore, 
which  is  the  refult  of  this  union,  was  inftituted  by  an 
human  adl :  and  the  obligation  of  civil  fubjedlion  is  the 
immediate  effect  of  an  human  compadl  and  not  of  a 
divine  law.  In  fupport  of  this  opinion  about  the  ori- 
gin of  civil  power  he  alledges  the  authority  of  St.  Peter, 
who  calls  it  the  ordinance  of  man,  and  then  obferves, 
as  we  have  obferved  above,  that,  notwithftanding  this 
ordinance  of  man,  when  it  is  once  duly  eftabliflied,  is 
confirmed  by  the  divine  law,  and  fo  becomes  the  ordi- 
nance of  God  ;  yet  the  authority  of  God,  whilft  it  fup- 
ports  civil  power,  and  enforces  the  duty  of  civil  fubjec- 
tion,  makes  no  alteration  in  either  of  them,  but  leaves 
the  nature  and  the  limits  of  them  the  fame,  that  the 
act  of  man,  from  which  they  immediately  arofe,  had 
originally  made  them. 

Grotius  extends  this  exception  of  extreme  neceffity 
as  Well  to  individuals  repelling  a  private  injury,  as 
to  the  body  of  a  community  repelling  fuch  injuries,  as 
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either  immediately  or  in,  their   confequences  affect  the 
public.     Barclay,    he  fays,    who  was  a  warm  affertor  of 
kingly  power,   allows,   that  the  body  of  the  people,    or 
fome  very  confiderable  part  of  this  body,    has  a  right 
to  defend  itfelf  againft  the  outrageous  cruelty  of  its  fu- 
greme    governours,     notwithftanding    its    general   fub- 
je^lion  to  them.     But  for  his  own  part,   though  he  plain- 
ly underftands,    that  in  proportion  as  what  is  to  be  pre- 
ferved,    by  an  exemption  from  the  obligation  of  a  law, 
is  of  more  value,   the  equity,    which  exempts  it,    is  the 
ftronger  ;    yet  he  declares  himfelf  to  be  far  from  think- 
ing,   that  even  individuals,    or  however  that  a  minori- 
ty of  the  people,    are  to  be  condemned,    if  they  defend 
themfelves  by  force,    under  the   favour    of  necefiity; 
provided  they  do  it  in  fuch  a  manner,    as  not  to  violate 
the  regard,  which  they  owe  to  the  general  good  of  the 
fociety. 

The  chara^er,  under  which  he  here  fpeaks  of  Bar- 
clay, may  perhaps  lead  the  reader  to  imagine,  that  the 
queftion  concerning  the  lawfulnefs  of  reiiftance,  relates 
only  to  abfolute  monarchies.  For  this  conceffion  will 
have  no  particular  weight,  merely  becaufe  it  is  made  by 
a  warm  aiTertor  of  kingly  power,  unlefs  the  do6lrine  of 
paffive  obedience  is  peculiar  to  a  monarchical  form  of 
government.  But  in  fadt  the  queftion  concerning  re- 
fiftance  relates  equally  to  all  forms  of  government, 
except  perfect  democracies.  In  all  other  forms, 
there  is  one  part  of  the  fociety,  which  governs,  whilft 
the  other  part  is  governed :  and  the  governing  part  is 
invefted  with  the  fupreme  power  either  perpetually  or 
for  a  time.  If  therefore  in  an  abfolute  monarchy,  where 
the  king  is  invefted  with  perpetual  fupreme  power,  the 
natural  limitations  of  this  power  will  give  the  people  a 
right  to  refift  him,  when  he  is  guilty  of  tyranny  and  un- 
focial  oppreliion  ;    the  Gime  limitations  will,   under  any 
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form  of  civil  government,  give  that  part  of  the  focietv, 
which  is  in  civil  rubjeftion,  a  hke  right  to  refift  the  ty- 
ranny and  unfocial  oppreilion  of  the  governing  part. 
And  on  the  contrary,  if  thefe  limitations  will  not  fup- 
port  a  right  of  refiftance  in  other  conftitutions,  they  will 
not  fupport  fiich  a  right  againft  an  abfolute  monarch. 

There  is  another  point  flill  to  be  examined,  which, 
though  it  does  not  belong  to  natural  law,  may  be  pro- 
per to  be  taken  fome  notice  of.  °  Our  author  is  of  opin- 
ion, that  whatever  right  of  refiftance  there  may  be  in 
other  inftances,  the  gofpel  has  made  it  unlawful  for 
chriftlans  to  defend  themfelves  by  force,  where  they 
are  perfecuted  by  their  fuperiours  even  to  death  upon  ac- 
count of  their  religion. 

One  of  the  arguments,  which  he  makes  uie  of  to 
eftablifh  this  opinion,  has  nothing  elfe  to  fupport  it, 
befides  the  filence  of  our  Saviour.  He  fays,  that  Chrift, 
when  he  allows  his  difciples  to  fly  from  perfecution, 
allows  no  more.  But  this  direction,  to  avoid  perfecu- 
tion by  flying  from  it,  cannot  well  be  conftrued  as  a 
prohibition  of  all  other  means.  And  there  is  the  lefs 
ground  for  conftruing  it  in  this  fenfe ;  becaufe  Chrift 
gives  fuch  a  reafon  for  it,  as  fliews,  that  it  was  not  in- 
^tended  to  be  a  general  dire£lion  to  all  chriftians,  about 
what  they  may  lawfully  do  to  fecure  themfelves  againft 
perfecution,  and  much  lefs  to  be  a  reftridllve  direction, 
which  ties  them  down  from  doing  any  thing  elfe. 
"  When  they  perfecute  you  in  this  city,  flee  ye  into 
another  :  for  verily  I  fay  unto  you,  ye  lliall  not  have 
gone  over  the  cities  of  Ifrael,  till  the  fon  of  man  be 
come."  We  may  colledt  from  the  reafon  here  given, 
that  the  dire(Slion  relates  only  to  them,  who  were  at 
that  particular  time  commiflioned  to  preach  the  gofpel 
to  the  cities  of  Ifrael  ;  before  the  fon  of  man  came  in 
pov-^/er  to  caft  oft"  the  Ifraelites,  from  being  the  people 
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of  God  for  rejecling  the  falvatlori,  which  was  offered 
to  them.  Chrift  intended  to  inform  thofe,  whom  he 
then  fent,  that  the  work,  upon  which  they  were  fent, 
did  not  require  them  to  ftay  in  any  place,  where  they 
ftiould  be  perfecuted.  They  were  to  preach  the  gofpel 
in  all  the  cities  of  Ifrael :  and  if,  when  they  were 
perfecuted  in  one  city,  they  fliould  flee  to  another,  this 
would  be  no  interruption  of  the  work  :  becaule  they 
had  more  places  to  preach  in,  than  they  could  well 
go  through  in  the  time,  which  was  allotted  them. 
There  is  nothing  in  any  part  of  the  inftrudlions  then 
given  to  the  apoftles,  which  has  the  appearance  of  a 
defign  to  reftrain  chriftians  from  making  ufe  of  the 
fame  means,  to  defend  themfelves  againCl  fuffering 
injuries  upon  account  of  their  religion,  that  the  law  of 
nature  allows  in  other  cafes  ;  except  that  they  were 
commanded  not  to  take  a  fword.  And  this  reftraint  is 
fo  far  from  extending  to  all  chriftians,  that  we  find  it 
to  have  been  afterwards  taken  off  from  the  apoftles 
themfelves  in  fuch  a  manner,  as  fliews  it  t  o  have  rela- 
ted at  firft  to  the  particular  commiffion,  upon  which, 
they  were  fent,  "  When  I  fent  you,  fays  our  Saviour^ 
without  purfe  and  fcrip  and  fhoes,  lacked  ye  any  thing  ? 
And  they  faid.  Nothing.  But  now  he  that  hath  a  purfe 
let  him  take  it,  and  likewife  his  fcrip  :  and  he>  that  hath 
no  fword,  let  him  fell  his  garment  and  buy  one." 

Chrift  however  refufed  to  be  defended  by  force  a- 
gainft  the  injuries,  which  he  fuffered  in  his  own  per- 
fon  :  and  his  patient  induring  of  perfecution  is  alledged 
to  prove,  that  chriftians  in  general  ought  to  fubmit  witli 
the  like  patience  to  any  injuries,,  that  they  may  fuffer 
upon  account  of  their  religion.  When  St.  Peter  had 
drawn  his  fword  in  the  defence  of  his  mafter,  he  was 
admoniftied  to  put  it  up  again  ;  becaufe  all  they,  that 
take  the  fword,  Ihall  perifli  with  the  fword.     But  no 


43i  INS  T  1  T  U  T  E  S      OF  B,  II. 

ftrefs  can  be  laid  upon   this '  admonition,    as  it  contains 
rather  a  prudential  caution,    than  a  rule  of  duty.     It  is 
a  matter  of  temporal  intereft,   and  not  of  confcience,  to 
avoid  perilhing  by  the  fvvord  :   the  fear  of  fuch  an  evil 
may  produce  an  external  reftraint ;  but  it  cannot,  when 
it  is  taken  alone,  produces  an  internal  obligation.     The 
only   circumftance  in  what  pafTed  upon  tliis  occalion, 
that  feems  to  eiFe6l  the  prefent  queftion,  is  our  Saviour's 
ready  fubmiffion  to   what  he  was  about  to  fuffer,  and 
his  exprefs  refufal  of  defence  by  force.     But  this  circum- 
ftance  will  be  found  to  be  of  no  importance ;  if  inftead 
of  confidering  only  the   naked  fact,   we  attend  to  the 
reafon    of  his  refufal.     "  Put  up   thy  fword   into    its 
fheath.     The  cup,   which  my  father  hath   given  me, 
fhall  I  not  drink  it  ?    Thinkeft  thou,   that  I  cannot  now 
pray  to  my  Father,  and  he  fliall  prefently  give  me  more 
than  twelve  legions  of  angels  .''  But  how  then  fliall  the 
fcriptures  be  fulfdled,  that  thus  it  muft  be  ?"     He  ar- 
gues againft  the  lawfulnefs  of  defending  him  by  force, 
not  from  the  general  nature  of  the   religion,  which  he 
taught,   but  from  the  particular  appointment  of  provi- 
dence,  which  had  made  it  his  fpecial  duty  to  fubmit  to 
the  injuries,    that  were  coming  upon   him.     Our  Sa- 
viours fubmiffion  therefore,  under  the  limitation,  which 
arifes  from  the  reafon  of  it,  does  not  evince   the  ne- 
cefiity  of  a  like  fubmiffion,  where  there  is  not  the  fame 
or  a  like  reafon.     It  will  only  teach  us,    that  as  far  as 
the  duty  of  our  particular  flation  or  circumftances   is 
attended  with  difficulties  and  hardfhips,   whether  they 
arife  from  the  injuftice  of  men  or  from  any  other  caufe, 
we  are  obliged  as  chriilians  to  go  through   that  duty 
patiently,    and  are  not  at  liberty  to  decline  it  or  to  en- 
deavour by  force  to  releafe  ourfeleves   from  the  out- 
ward neceffity  of  performing  it,  upon  account  of  thofe 
difficulties   and  hardfliips.     Grotius  falls   in   with   the 
common  notion,   that  St.  Peter  has  extencjed  this  ex- 
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ample  to  chriftians  in  all  ftatlons  and  all  circumflan- 
ces  whatfoever,  and  makes  ufe  of  this  apoflle's  autho- 
rity as  his  fecond  argument  to  fliew,  that  however 
allowable  it  may  be  in  cafes  of  neceffity  to  refift  the  fu- 
preme  power  in  other  inftances ;  yet  where  we  fuffer 
for  the  religion  of  Chrift,  no  neceffity  will  juftify  re- 
iiftance.  For  St.  Peter  having  exhorted  "  fervants  to 
be  fubjefl  to  their  mailers,  to  the  fro  ward  as  well  as 
to  the  gentle,  and  to  take  ill  ufage  patiently,  enforces 
his  exhortation  by  obferving,  that  they  were  hereunto 
called :  becaufe  Chrift  alfo  fufFered  for  us,  leaving  us 
an  example,  that  we  fhould  follow  his  fteps  •,  who, 
when  he  was  reviled,  did  not  revile  again  ;  when  he 
fufFered  he  threatened  not,  but  committed  himfelf  to 
him,  that  judgeth  righteoufly."  We  muft  allow,  that 
a  general  rule  of  behaviour  arifes  out  of  this  example, 
and  fuch  a  rule,  as  all  chriftians  are  obliged  to  follow. 
The  rule  is  what  was  juft  now  ftated  at  large :  what- 
ever hardfliips  the  duty  of  our  ftation  brings  upon  us, 
we  muft  bear  them  patiently,  and  muft  not  defert  our 
duty  for  the  fake  of  avoiding  them.  Now  abfolute  fub- 
mimiffion  is  the  natural  duty  of  flaves ;  and  to  fuch  as 
thefe  the  apoftle's  exhortation  is  here  addrelTed.  The 
occafion,  which  led  him  to  prefs  the  performance  of 
this  duty,  will  fhew  us  the  great  propriety  of  enfor- 
cing it  by  the  example  of  Chrift.  We  have  already  ta- 
ken notice  of  a  miftaken  opinion,  which  then  prevailed, 
that  the  gofpel  releafes  thofe,  who  embrace  it,  from  all 
fubje6lion  whatfoever,  and  places  them  in  a  ftate  of  full 
liberty.  St.  Peter  therefore,  in  oppolitlon  to  this  opin- 
ion, firft  commands  fervants  to  be  fubje^l  to  their 
mafters,  and  then  informs  them,  that  they  miftook  the 
delign  of  chrift ianity  :  for  though  llavery  is  a  ftate  of 
hardfhips,  yet  the  religion,  which  they  had  embraced, 
as  they  might  learn  from  the  example  of  its   author, 
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was  not  defigried  to  releafe  them  from  the  duty  of 
their  ftation  upon  account  of  any  hardfhips,  that  at- 
tend the  performance  of  it.  I  would  not  be  under- 
flood  to  mean,  that  this  example  of  Chrift  can  be  ap- 
plied only  to  flaves,  and  that  no  others  are  obliged 
to  follow  it.  The  general  rule,  which  arifes  from  it, 
is  applicable  to  all  perfons  in  every  ftation  ;  where  the 
duty  of  their  ftation  is  attended  with  hardfhips.  But 
before  it  can  be  applied,  as  Grotius  applies  it,  to  prove, 
that  we  are  not  at  liberty,  as  we  are  chriftians,  to  refift 
the  unfocial  injuries,  which  we  fufFer  from  our  civil 
governours  upon  account  of  our  religion  •,  abfolute  fub- 
miffion  to  all  the  unfocial  injuries,  which  they  can  bring 
upon  us,  muft  be  fhewn  to  be  the  duty  of  our  ftation, 
as  we  are  members  of  civil  fociety.  If  fuch  abfolute 
fubmiflion  is  a  duty,  which  naturally  arifes  out  of  civil 
fubjection,  the  example  of  Chrift  will  fliew  us,  that  his 
religion  does  not  difcharge  us  from  it.  But  if  our  fta- 
tk)n  does  not  naturally  require  it  of  us,  the  rehgion  of 
Chrift  does  not  enjoin  it  ;  whether  we  fufFer  unjuftly 
by  the  unfocial  oppreftion  of  our  civil  governours  upon 
account  of  this  religion,  or  upon  any  other  account ;  and 
the  example  of  Chrift  is  out  of  the  queftion. 

Grotius  in  fupport  of  the  doctrine  of  pallive  obedi- 
ence and  non-refiftance,  when  we  are  perfecuted  for 
the  religion  of  Chrift,  urges  in  the  laft  place,  that  St. 
Peter  exhorts  us  to  rejoice,  when  we  fufter  as  chrifti- 
ans. But  if  this  would  prove  any  thing  in  the  prefent 
queftion,  it  would  prove  too  much.  Grotius  allows, 
that  Chrift  has  permitted  us  to  fave  ourfelves  from 
perfecution  by  flight  :  and  yet,  if  the  apoftles  exhor- 
tation to  rejoice,  when  we  fufter  as  chriftians,  would 
prove,  that  the  members  of  a  civil  fociety  have  not 
the  fame  right  to  refift  the  unfocial  injuries,  which  are 
done  them  upon   account  of  their  religion,  that  they 
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have  to  refift  the  like  injuries,    which  are  done    them    ~ 
upon  any  other  account,  the  fame    exhortation    would 
prove,    that  they  ought  not   to  fly  from  perfecution. 
For  if  rej  oicing  in  fufFerings    is  inconfiftent    with   en- 
deavouring to  repel  them  ;  it  is  equally  inconfiftent  with 
endeavouring  to  avoid  them.     But  mankind  are   forced 
in  fa6t  to  fubmit   to  many  evils,  which  of  right  they 
might  repel  or  avoid  ;  if  it  was  in  their  power :     and 
chriftians,   like  other  men,  are  expofed  to  fuch   evils  as 
thefe,  fometimes  upon  other  accounts,    and  fometimes 
upon  acconnt  of  their  religion.     When  we  are  in  thefe 
cii-cumftances  we  have  need  of  confolation  :     and  the 
apoftle   gives    us    this  confolation,    if  we  are     brought 
into  them  upon  account   of  the  religion  of  Chrift,  by 
afTuring  us,  that  fuch  fufFerings  are  matter  of  rejoicing; 
becaufe  they  will  be  amply  recompenced  to  us.      If  this 
is  St.  Peters  meaning,  his  exhortation  to  rejoice,  if  we  fuf- 
fer  as  chriftians,  does  not  determine  any  thing  about  the 
right  of  repelling  or  of  avoiding  perfecution,  it  is  only  an  en- 
couragement to  us  to  bear  perfecution  well,and  not  to  dif- 
pair  under  it,  when  we  cannot  fecure  ourfelves  againft  it. 

XV.  In  the  general  queftion  concerning  the  right  of  civil 
refiftance,  it  is  ufually  obje<n:ed,   that  there    is  no  com-  J^^^J.  "°* 

'  J         ■>  '  neceflary 

mon  judge,  who  is  invefted  with  authority  to  determine   to  fix  the 
between  the  fupreme  governours  and  the  people,    where  ^here 
the  right  of  reliftance  begins  :    and  the  want  of  fuch   a  ^'?^^^  °f 
judge  is  fuppofed  to  leave  the  people  room   to  abufe  this  begins. 
right :   they  may  poffibly  pretend,  that  they  are  unjuftly 
oppreffed  and  upon  this  pretence  may  caufelefsly  and  re- 
bellioufly  take  up  arms  againft  their  governours  ;  though 
they  are  laid  under  no  other  reftraints,  and  no  other  com- 
pulfion  is  made  ufe  of,  but  what  the  general  nature  of  civil 
fociety  or  the  particular  circumftances  of  their  own  fociety 
require.  But  be  this  as  it  may;  the  poffibility,  that  a  right 
may  be  abufed,  does  not  prove,  that  no  fuch  right  fubfifts. 
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If  we  would  conclude  on  the  one  hand,  that  the    people 
have  no  right  of  refiftance  5   becaufe  this  right  is  capable 
of  being  abufed  ;   we  migbt  for  the  fame  reafon  conclude 
on  the  other  hand,  that  fupreme  governours  have  no  au- 
thority.    Whatever  authority  thefe  governours   have  in 
any  civil  fociety  j  it  was  given  them  for  the  common  bene- 
fit of  the  fociety  :  and  it  is  poflible,  that  under  the  colour 
of  this  authority  they  may  opprefs  the  people  in  order  to 
promote  their  own  feparate  benefit. 

When  they,  who  make  this  obje<51:ion  have  explained 
what  they  mean  by  an  authorized  judge,  we  fhall  be 
able  to  determine,  whether  there  is  any  fuch  judge 
or  not,  and  how  far  the  nature  of  civil  government  or 
of  the  right,  that  we  are  fpeaking  of,  will  admit  of  one. 
If  they  mean  a  civil  judge,  who  is  invefted,  either  by 
focial  union  or  by  conftitutional  appointment,  with 
authority  to  declare,  when  the  grievances  of  the  peo- 
ple will  juftify  reliftance  J  there  neither  is  nor  can  be 
any  fuch  judge.  For  in  the  firft  place,  the  fuppofition, 
that  the  civil  governours,  from  whom  the  grievances 
came,  are  invefted  with  fupreme  power,  makes  the  no- 
tion of  fuch  a  judge  a  plain  contradiflion  :  becaufe  his 
office,  as  it  would  give  him  a  civil  power  of  controling 
thofe  governours,  would  imply,  that  he  has  a  civil 
power  fuperiour  to  the  fupreme.  And  fecondly,  the 
right  itfelf  cannot  in  its  own  nature  be  fubjedl  to  the 
jurifdidlion  of  a  civil  judge  :  becaufe  it  is  a  natural  and 
not  a  civil  right :  it  is  fo  much  of  the  natural  right  of 
repelling  injuries  by  force,  as  is  exempted  from  civil 
fubjedtion. 

To  this  quedion. — Who  fiiall  be  judge,  whether 
the  fupreme  governours  aft  contrary  to  their  truft  ? 
»'  Mr.  Lock  replies.  The  people  fhall  be  judge.  If  he 
means,  that  the  people  have  fuch  a  civil  jurifdiclion  m 
this   matter,    as  gives  them,   at   leaft   in  the  view   of 

Locks   Works,  V.  II.  p.  245. 
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civil  fociety,  a  right  of-^^iiftance,  whenever  they  de- 
termine for  themfelves,  that  they  have  fuch  a  right ; 
it  will  be  difficult  to  fupport  the  truth  of  this  reply. 
The  fuppofition  of  fuch  a  jurifdiftion  is  attended  with 
the  abfurdity  already  mentioned  :  it  implies  a  civil  ju- 
rifdiftion  in  the  people,  which  is  fuperiour  to  the  fu- 
preme.  Civil  governours,  who  are  invefted  with  fu- 
preme  power,  are  fometimes  faid  to  be  accountable  to 
God  alone  :  and  however  exceptionable  this  rule 
may  be,  as  it  is  commonly  explained ;  we  Ihall  find  it 
to  have  fome  truth  in  it ;  when  it  is  explained,  as  it 
ought  to  be.  No  perfons  whatfoever,  either  feparately 
or  collectively,  have  any  civil  jurifdi6lion  over  fuch 
governours ;  and  confequently  they  are  not  accounta- 
ble to  any  human  fuperiours  as  to  civil  judges.  But  in 
the  mean  time  they  are  not  at  liberty  to  do  what  they 
pleafe  without  any  external  control.  Though  they  are 
not  accomitable  to  the  people  as  to  a  civil  fuperiour ; 
yet  the  people,  as  far  as  they  are  not  in  fubje^lion,  hav« 
a  natural  right  to  repel  the  unfocial  violence  of  fuch 
governours.  In  the  fame  fenfe  therefore,  that  fupreme 
governours  are  accountable  only  to  God,  the  people, 
however  they  may  in  other  inftances  be  accountable 
to  their  civil  governours,  are  in  the  exercife  of  the 
right  of  refiftance  accountable  only  to  God. 

The  people  fhall  indeed  be  judge,  when  the  fupreme 
governours  have  a£ted  contrary  to  their  truft.  But  their 
right  of  judging  is  not  founded  in  civil  jurifdiflion : 
it  is  fuch  a  right  of  judging,  as  all  mankind  were 
pofTeflTed  of  in  a  ftate  of  natural  liberty.  Mr.  Lock 
compares  the  cafe  of  the  people  and  of  the  fupreme 
governours  to  the  cafe  of  a  private  perfon,  who  ap- 
points a  truftee  or  deputy  to  a6l  for  his  benefit, 
and  allis,  "  Who  fhall  be  judge,  whether  his  truftee 
or  deputy  adls  well  and  according  to  the  trufl:  repofed 
in  him,  but  he,  who  deputes  him,  and  rauft  by  having 
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deputed  him  have  ftill  a  power  to  difcard  him,    when 
he  falls  in  his  truft  ?  If  this  be  reafonable  in  particular 
cafes  of  private  men,  why  fhould  it  be  otherwife  in  that 
cf  the  greateft  moment,    where  the  welfare   of  millions 
is  concerned,    and  alfb,   where  the  evil,  if  not  prevent- 
ed, is  greater,   and  the  redrefs  very  difficult,    dear,   and 
dangerous  ?"  In  order  to  fee,    whether  this  reafoning  is 
applicable  to  the  point  in   queftion,     let  us  conlider, 
what  that  point  is.     The  fupreme  governours  of  a  civil 
fociety  have  a  right  to  direct  and  to  compel  the  people, 
as  far  as  the  purpofes  of  focial  union  extend.     It  is  an 
injury  to  thefe  governours  to  relift  them   in  the  exer- 
cife  of  this  right :    and   this  injury  is  ranked    amongft 
the  worft  of  crimes,  and  is  called  rebellion.     But  where 
this  right  of  the  fupreme  governours  ends  ;    as  it  does 
where  they  exceed   the  limits   of  all  civil  power  ;    the 
people  have  a  right  of  reliftance.      The  queftion  then 
is,    who  fhall  judge,    where  the  former  right  ends  and 
the  latter  begins  ?     Mr*  Lock  replies,  that   the  people 
fhall  judge,   in  the  fame  manner,  and  for  the  fame  rea- 
fons,  that  a  private  perfon,  who  has  appointed  a  truftee 
or  deputy  to  a£t  for  his  benefit,  is  the  judge,   when  his 
truftee  or  deputy  has  failed  in  the  truft,   and  may  dif- 
card him  for  having  fo  failed.     This  indeed  is  certain, 
that  where  I  have  appointed  any  perfon  to  a£l  for  me  ; 
and  he  by  this   appointment  acquires  no   right  of  his 
own,   but  only  ftands  obliged  to  me  to   act  according 
to  my  pleafure  and  for  my  fole  benefit ;    I  may  difcard 
him,  whenever  I  think  fit :    and  fince,    by  the  fuppofi- 
tion,    he  has  no   right  in  the  truft  or   no  intereft  in  it, 
which  is  properly  his  own  *,    I   ihall  do  him  no   injury, 
though  I  difcard  him  without  any  reafon.     But  it  is  pofli- 
ble  likewife,  that  my  truftee  or  deputy,  notwithftanding 
the  appointment  comes  originally  from  me,  may  in  con- 
fequence  of  this  appointment  acquire  a  right  or  inter- 
eft of  his  own  in  the  truft.     Though  this  right  fhould 
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befb  connecled  with  the  truft,  as  to  bs  forfeited,  when 
the  truft  is  broken;  yet  he  cannot  juftly  be  removed 
at  my  pleafure :  it  would  be  an  injury  to  difcard  him, 
when  he  had  not  broken  the  truft :  becaufe  it  would 
deprive  him  of  a  right  which  is  his  own.  Indeed  he 
holds  this  right  conditionally  :  he  lofes  it,  whenever  he 
breaks  his  truft.  But  I  fhould  injure  him,  if  I  was  to 
put  him  out  of  the  truft,  before  this  event  has  happen- 
ed. Upon  this  account,  if  he  and  I  live  in  a  ftate  of 
civil  fociety,  the  public  will  not  fuffer  me  to  take  the 
truft  from  him  at  my  own  difcretion,  but  will  judge  by 
itfelf  or  its  magiftrates,  whether  he  has  fo  broken  the 
truft,  as  to  have  forfeited  the  right,  which  goes  along 
with  it.  If  we  live  in  a  ftate  of  nature,  where  no 
common  judge  is  provided  ;  then  indeed  I  muft  judge 
for  myfelf :  but  he  on  the  other  hand  has  the  fame  li- 
berty to  judge  for  himfelf:  and  if  he  is  perfuaded,  that 
the  truft  has  been  faithfully  difcharged  ;  he  is  not  ob- 
liged to  give  up  his  right  upon  my  fentence.  I  am  a 
judge  indeed  -,  but  I  am  not  an  authorized  judge  :  I 
may  determine  upon  the  matter,  but  I  can  only  de- 
termine for  myfelf,  and  have  no  authority  to  determine 
for  him.  I  may  likewife  a£l  upon  my  own  judgment  : 
if  I  am  perfuaded,  that  he  has  forfeited  the  truft  and 
with  it  the  intereft,  which  he  had  in  it ;  I  may  endea- 
vour to  difpoflefs  him  by  force :  but  he  on  the  other 
hand  may  adl  upon  his  own  judgment ;  and  if  he 
thinks,  that  he  has  not  broken  the  truft,  he  may  en- 
deavour  by  force  to  defend  himfelf  in  the  pofleflion  of 
that  right,  which  he  has  in  the  truft.  Now  though  we 
fliould  coniider.  a  fupreme  civil  governour  as  a  truftee 
for  the  benefit  of  the  people,  yet  the  truft  is  plainly 
of  this  latter  fort.  He  has  an  intereft  of  his  own  in  the 
truft,  or  acquires  a  right  of  his  own  by  being  invefted 
with  it.  The  people  therefore  are  not  at  liberty  to  dif- 
card him  at  pleafure  j  as  they  would  be,  if  he  was  a  truf- 
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tee  for  their  fole  benefit.     Suppofe  him  to  incur  a  forfei- 
ture whenever  he  breaks  his  truft ;  yet  if  the  people  de- 
prive him  of  it  under  pretence,  that  he  has  broken   it, 
when  he  has  not,  they  injure  him  :-  becaul'e  by  depri- 
ving him  of  the  truft,  they  deprive  him  of  a  right,  which 
they  gave  him  by  appointing    him  to  be  their  truftee. 
The  queftion  therefore  is,    who  lliall  be  judge  between 
him  and  them,  whether  he  has  broken  the  truft  ?  Civil 
fociety   provides    no    authorized  judge   between  thefe 
two  parties.     The  people  indeed  fhall  judge  :  but  they 
are  not  authorized  judges  :     the    fupreme    governour 
has  the  fame  right  to  judge,  that  they  have,  and  is  not 
bound  to  fubmit  to  their  fentence.     If  they  are  per- 
fuaded,  that  he   a6ts  tyrannically ;  this  perfuafion  may 
juftify  their  refiftance  :    but  in  the  meantime  if   he  is 
perfuaded,  that  what  he   does  is  within  the  limits  of 
civil  power  ;    this  perfuaiion  will  equally  juftify  him  in 
fupporting  his  own  a6t.     Both  parties  are  naturally  ob- 
liged to  judge  by  the  fame  rule  :    the  arbitrary  will  of 
the  fupreme  governour  is   not  the  meafure  of  what  he 
has  a  right  to  do  ;   and  the  arbitrary  will  of  the  people 
is  not  the  meafure  of  their  right  of  refiftance.     Whilft 
he  a£ts  within  the   natural  hmits   of  civil  power,   they 
have  no  right  to  refift  him  :   and  when  he  exceeds  thefe 
limits  he  has  no  right  to  dire£l  or  to  compel  them.  But 
each  party  has  an  equal  right  to  judge,  whether  he  has 
kept  within  thofe  limits,    or   has  exceeded  them :   and 
confcquently  neither  of  them  are  authorized  judges  in 
the  cafe.  Whether  the  fupreme  governing  body  confifts  of 
a  lingle  perfon,  as  in  monarchies,  or  of  a  number  of  per- 
fons,  as  in  other  forms  of  government  j    if  we  were  to 
confider  it  as    a  truftee   or  deputy  for  the  people,   that 
holds  the  truft  or  deputation  precarioufly,    and  has  no 
right  conferred    upon  it  by   being   appointed   to  this 
office  j    the  people  would  then  be  authorized  judges  of 
the  behaviour  of  this  fupreme  body  :   nothing,   which 
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they  determined  about  its  behaviour  could  be  wrong  : 
they  might  remove  it  from  its  office  for  every  fault, 
or  for  every  fufpicion,  or  even  without  any  fault  or 
any  fufpicion  at  all.  But  the  governing  part  of  a  civil 
fociety,  whilft  it  is  a  truftee  for  the  general  benefit,  is 
not  a  precarious  truftee,  that  has  no  right  of  its  own, 
and  holds  at  the  will  of  the  part,  which  is  governed.  Its 
power  is  limited  indeed  by  the  purpofes  of  focial  union  ; 
fo  that  the  people  are  not  in  fubjedlion  to  it,  and  may 
lawfully  refift  it,  when  it  counter aflsthefe  purpofes. 
But  it  has  a  right  to  this  limited  power,  and  cannot 
be  juftly  deprived  of  it  without  caufe,  or  be  lawfully 
rcfifted  in  the  exercifeof  it.  Thus  the  nature  of  civil 
power  does  not  give  the  people  a  full  and  abfolute 
right  to  refift  or  to  difcard  their  fupreme  governours, 
whenever  they  pleafe,  or  does  not  make  them  final  judges 
by  invefting  them  with  civil  authority  to  determine, 
when  refiftance  is  lawful.  Judges  they  are,  but  not  civil 
or  authorized  judges.  They  judge  in  this  cafe  of  their 
own  right  to  refift  and  of  the  right  of  the  fupreme  go- 
vernours to  compel,  in  the  fame  manner  only,  that  in- 
dividuals judge  of  each  others  right  in  a  ftate  of  na- 
ture ;  where  each  party  is  at  liberty  to  make  ufe  of  his 
own  force  againft  others,  for  the  fupport  of  what  ap- 
pears to  him  to  be  his  own  right  :  but  thofe  others  are 
in  the  mean  time  as  much  at  liberty  to  judge  for  them- 
felves,  as  he  is,  and  are  likewife  at  liberty  to  make  ufe  of 
their  force  to  oppofe  his  demands,if  force  is  neceftary,and 
they  are  purfuaded,  that  the  demands  are  unjuft. 

In  fhort,  when  the  queftion  is,  whether  the  fupreme 
governours  of  a  civil  fociety  have  abufed  their  truft 
by  counterading  the  ends  of  focial  union ;  the  cafe  is 
of  fuch  a  fort,  that  no  civil  judge  is  or  can  be  provid- 
ed for  it.  But  it  does  not  follow  from  hence,  that  there 
is  no  judge  at  all :  each  of  the  parties  are  left  to  judge 
for  themfelves,  as  if  they  were  ftill  in  a  ftate  of  nature. 
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Treafon 
and        re- 
bellion 
how 
guarded 
agalngft, 
notwith- 
ftanding 


Both  parties  are  accountable  to  God,  if  they  judge  wrong- 
ly and  act  upon  this  judgment:  but  neither  of  them  is 
bound  to  fubmit  to  the  judgment  of  the  other. 

XVI.  It  is  a  groundlefs  fuggeftion,  that  a  right  of 
refiftance  in  the  people  will  occafion  treafon  and  rebel- 
lion j  or  that  it  will  weaken  the  authority  of  civil  go- 
vernment,   and  will  render  the  office  of  thofe,   who  are 

invefted  with  it,   precarious  and  unfafe,    even   thoush 
right       of  ...  ^ 

refiftance.    they  adminifter  it  with  the  niceft  prudence  and  with  all 

due  regard  to  thfe  common  benefit.  The  right  of  re- 
fiftance will  indeed  render  the  general  notion  of  rebel- 
lion lefs  extenfive  in  its  application  to  particular  fa<Els. 
All  ufe  of  force  againft  fuch  perfons,  as  are  invefted 
with  fupreme  power,  would  come  under  the  notion  of 
rebellion,  if  the  people  had  no  right  of  this  fort : 
whereas,  if  they  have  fuch  a  right,  the  ufe  of  force  to 
repel  tyrannical  and  unfocial  oppreffion,  when  it  cannot 
be  removed  by  any  other  means,  muft  have  fomc 
other  name  given  to  it.  So  that  however  true,  it  may 
be,  that  in  confequence  of  this  right  of  refiftance  fu- 
preme governours  will  be  liable  of  right  to  fome  external 
checks,  ariling  out  of  the  law  of  nature,  to  which  they 
would  otherwife  not  be  liable ;  yet  it  cannot  properly 
be  faid  to  expofe  them  to  rebellion. 

But  the  great  ftrefs  of  the  prefent  queftion  is,  not  what 
name  the  ufe  of  force  to  repel  unfocial  and  tyrannical 
oppreflion  is  to  be  called  by,  but  what  effect  it  will 
have  upon  the  general  fecurity  of  thofe,  who  are  ap- 
pointed to  govern  a  commonwealth,  and  upon  the  au- 
thority, which  is  necelTary  to  be  kept  up,  in  order  to  en- 
able them  to  difcharge  their  truft  with  benefit  to  the 
public.  Now  the  fecurity  of  civil  governours  depends 
partly  upon  the  confciences  of  their  fubje£ts,  and  part- 
ly upon  the  natural  ftrength  and  influence,  which  they 
have  in  their  hands.  The  ties  of  confcience  'procure 
them   obedience   and   fubmiflion   upon  a   principle  of 
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duty :  and  the  ftrength  and  influence,  which  goes  along 
with  their  office,  procure  the  like  obedience  and  fub- 
miffion  from  fuch,  as  would  difregard  their  duty,  if  it 
was  not  enforced  by  compulfion.  They  will  have  this 
latter  fecurity  to  guard  their  perfons,  and  to  fupport 
their  authority,  whether  the  people  have  a  right  of  re- 
fiftance  or  not.  And  in  fa£t  there  is  more  danger  of 
their  making  an  undue  ufe  of  their  ftrength  and  influ- 
ence, to  fupport  themfelves,  when  they  do  wrong,  than 
of  their  wanting  a  fufficient  fecurity  againft  any  attempts 
of  fa£lion,  when  they  do  right :  it  is  more  likely,  that 
they  fhould  have  it  in  their  power  to  compel  the  peo- 
ple to  fubmit  to  unfocial  oppreffion ;  than  that  they 
fhould  be  in  danger  of  being  hurt  by  rebellion,  under 
the  pretence  of  a  right  of  refiftance.  But  this  ftrength 
and  influence  is  not  their  only  fecurity :  for  as  long  as 
they  pay  a  due  regard  to  the  common  good,  the  prin- 
ciple of  confcience  will  procure  them  focial  obedience 
and  fubmiffion,  and  will  fupport  their  authority :  be- 
caufe  a  right  of  refifting  lawlefs  power  can  never  be  a 
foundation  in  confcience  for  uling  force  againfl  jufl 
authority.  In  fhort  upon  whatever  principles  paffive 
obedience  and  abfolute  fubje£tion  might  be  obtained, 
if  the  people  had  no  right  of  refiftance  ;  upon  the  fame 
principles  focial  obedience  and  civil  fubje<5lion  may  be 
obtained,  though  they  have  fuch  a  right.  We  cannot 
fuppofe  fupreme  governours  to  have  flrength  enough 
in  their  hands  to  enforce  abfolute  fubje(Sl:ion,  and  to  fe- 
cure  them  in  the  exercife  of  arbitrary  power  ,  without 
fuppoling  them  to  have  flrength  enough  to  enforce  civil 
fiibje£tion  and  to  fecure  them  in  the  exercife  of  focial  pow- 
er. And  if  a  fenfe  of  duty  would  operate  effedtually  to 
prevent  the  people  from  reflfting  their  governours  at  all 
Itwillcertainly  operate  as  efFedually  to  prevent  them  from 
refifling  without  a  juft  caufe. 
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CHAP.      IX. 


Of  the  law  of  nations. 

I.  Hoiv  far  the  laiv  of  nations  is  a  poftti.ve  law,     II.    ^^- 
iions  are  capable  of  an    obligation  by    compaEl.     III.  In 
nuhat  fenfe  prefcription  is  a  right  of  the  law    of  nations. 
IV.    No    evidcfice   of   a   poftlive  law  of  natiofis  to  he 
colleEied  from  tfage,     V.   Law  of  nations  may  he  found 
by  reafon  or  by  teflimony.     VI.  EffeEls  of  the  right  of 
territory.     VII.    ^ue/?ions  about  extent  of  territory  he- 
long   to   the  law  of  nations.     VIII.   No  right  of  terri' 
tory  in  things ,  that  do  not  admit  of  property.     IX.   Dif- 
ferent forts  of  war.     X,    Solemn  war  luhaty    and    why 
called  jufl  war.     XI.  Juflifying  catfes  of  war.     XII.  A 
nation    may    be   accountable  for  the   a&    of    one  of  its 
members.     XIII.  M.embers  of  a  nation   accountable  for 
injuries   done  by  it.     XIV.    One  nation  may    lawfully 
ajftfl  another  in  war.     XV.   What  is  lawful  in  war. 
XVI.  Property  how  accquired  in  war.     XVII.    What 
prevents  prifoners  of  war  from  being  flaves.     XVIII. 
EffeSl  of  a  declaration  of  war.     XIX.  Law  of  nations 
in  refpecl  of  flateSy  that   are    tieutral  iti   a  war.     XX. 
Privileges  of  amhajfadors  how  far  natural.     XXI.  Pub" 
lie  conipacfs  are  either  treaties  or  fponfions.     XXII.  Com- 
paEls  between  nations  at  peace  or  nations  at  war.  XXIII. 
Equal  and  unequal  compaEls  of  nations.  XXI V.  CompaSis 
of  thefamz  matter  with  the  law  of  nature^  or  of  different 
matter. 

Fow    far  I-    T N  the  general  divifion  of  laws  ^  I  have  follov/ed 

If ^ rations        ■*-   Grotius,  and  have  reckoned  the  law  of  nations 

w  a  pofi-  amongft  the   pofitive  laws   of  human  inftitution.     But 

though  there  is  enough    of  pofitive  inftitution  in  it  to 

^  See  B.  I.  C.  I.  §  XI. 
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juftify  this  divifion;  yet  there  is  reafon  to  doubt,  whe- 
ther it  is  fuch  a  pofitive  law,  as  he  Tuppofes  it  to  be. 

The  law  of  nations,  according  to  ^  his  account  of 
it,  is  a  fvftem  or  collection  of  rules  which  derives  its 
authority  from  the  pofitive  confent  of  all  or  of  moil 
nations.  He  firft  confiders  the  feveral  nations  or  civil 
focieties  of  the  world  as  fo  manv  collective  perfons,  who 
are  formed  into  one  great  fociety  including  all  mankind: 
and  then  he  fuppofes  the  law  of  nations  to  be  the  dictate 
of  the  common  underftanding  and  will  of  this  great  body; 
in  the  fame  manner,  as  the  civil  law  of  each  diftindt  civil 
fociety  is  the  dictate  of  the  common  underftanding  and 
will  of  thefe  fmaller  bodies. 

If  we  were  only  to  object  here,  that  in  the  great  fociety 
of  all  nations  there  is  no  common  fuperiour  invefted 
with  authority  to  prefcribe  laws ;  we  fhould  not  take 
the  matter  up  high  enough.  For  in  a  fociety  of 
of  equals,  where  there  is  no  common  fuperiour,  who 
has  authority  over  the  whole,  ^  the  general  body 
of  the  fociety  taken  together  is  fuperiour  to  each  of 
the  members  taken  feparately,  and  has  authority  to 
prefcribe  laws  to  each.  But  this  authority,  in  a  fociety 
of  equals,  arifes  from  their  fecial  union,  that  is,  from 
the  compadt,  by  which  they  have  bound  themfelves  to 
aCt,  for  fome  common  purpofe,  under  the  direction  of 
the  common  underftanding.  And  the  want  of  fuch  a 
voluntary  union  amongft  the  feveral  nations  of  the  world, 
is  the  reafon,  why  there  is  in  this  great  fociety  no  legifla- 
tive  power,  or  no  authority  to  eftablifli  poiitive  laws. 

Some  fort  of  union  there  is  between  all  nations : 
they  are  all  included  in  the  collective  idea  of  mankind, 
and  are  frequently  fpoken  of  under  this  general  name. 
But  this  is  not  a  focial  union  :  the  feveral  parts  of  this 
collective  idea,  whether  we  confider  the  great   body  of 

b  Grot.  L.  I.  C.  I.  §  XIV.  c  See  B.  II.  C.  VI.  §  I, 

VOL.  II.  ^  L 
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mankind  as  made  up  of  individuals  or  of  nations,  are  not 
connected,  as  the  feveral  parts  of  a  civil  fociety  are,  by 
compafi:  among  themfelves :  the  connection  is  merely  no- 
tional, and  is  only  made  by  the  mind  for  its  own  con- 
venience. 

Nature  has  likevvife  made  fuch  a  connection  between 
all  mankind,  as  obliges  them  to  obftain  from  what  is 
produ(ftive  of  harm  to  one  another,  and  to  do  what  is 
productive  of  mutual  good.  But  this  connexion,  whilft 
it  is  the  foundation  of  the  law  of  nature,  cannot  without 
the  intevention  of  fome  focial  compaCt  be  the  foundation 
of  any  podtive  law.  we  find,  that  all  mankind, 
when  we  confider  them  as  individuals,  are  obliged  by 
their  condition  and  circumftances  to  do  good  and  to 
do  no  harm  ;  but  this  obligation  does  not  give  them 
any  power  to  prefcribe  laws  to  one  another ;  till  they 
have  agreed  to  unite  themfelves  into  focieties.  In  like 
manner  all  nations,  when  we  confider  them  as  fo  many 
collective  perfons,  are  obliged  to  obferve  the  fame  law 
of  nature.  But  this  obligation  gives  them  no  pofitive 
legiflative  pov/er  over  one  another  :  it  does  not  give  any 
one  nation,  or  any  number  of  nations,  authority  to  bind 
the  reft  either  to  do  any  thing,  which  the  law  of  nature 
has  not  injoined,  or  to  avoid  any  thing,  which  this  law 
has  not  forbidden. 

But  though,  for  want  of  a  focial  union,  and  confe- 
quently  of  a  Icgiflative  power,  amongft  the  feveral  na- 
tions of  the  world,  there  cannot  be  any  fuch  pofitive 
law  of  nations,  as  Grotius  has  imagined  ;  yet  the  law 
of  nations  may  be  diftinguifhed  from  the  law  of  na- 
ture ;  and  the  foundation  of  this  diftinCtion  is  laid  in 
general  agreement  and  pofitive  inftitution.  A  number 
of  individuals,  who  have  formed  themfelves  by  mutual 
compact  into  one  body,  under  an  obligation  of  aCting 
by  the  direction  of  the  common  underfi:anding  for 
fome  certain  purpofes,    are   bound  to   confider  them- 
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felves,  in  refpecSt  of  thefe  purpofes,    as  one  moral  per- 
fon.     But  the  reft  of  mankind,   as  they  are  not  parties  in 
this   compact,    are   under  no  natural  obligation  to  take 
notice  of  it,    and  are  ftill  at  liberty  to  confider  and  to 
treat  the  fociety  as   a  large    company  of  unconnected 
and  individual  perfons.      Since  therefore  in  the  mutual 
intercourfe   of  mankind   civil    focieties    are  univerfaliy 
coniidered    and  treated    by  one  another,    as  collective 
moral  perfons ;    and  the  feveral  members  of  fuch  fo- 
cieties  are  confidered  and  treated,   not  merely  as  feparate 
individuals,    but  as   parts   of  thefe   collective  perfons ; 
this   perfonality,    which  is  thus  given  to  civil  focieties, 
muft  be  derived  from  fome  univerfal  confent  or  agree- 
ment of  all  nations.     We  fee  fomething  hke  this  with- 
in a  civil  fociety  j    when  fome  of  its  members  have  by 
compa£l  aflbciated  themfelves   for  a  private  purpofe  of 
their    own.       This    compact   obliges  them    to  a£t   to- 
gether, and  to  confider  themfelves,  in  reference  to  this 
purpofe,    as  one   collective   body  or   one   moral   perfon. 
But  the  civil  community,  to  which  they  belong,    confi- 
ders  them  ftill  as   fo   many  diftindt  individuals.       For 
however  the  civil  law,    in  the  cafe  of  partnerfliips,  may 
fupport  the    particular  claim,    which  the  private  com- 
pact,   that  is  between  them,   gives  the  feveral  partners 
cither  upon  the  common  ftock  or  upon  one  another ; 
yet  it   does  not  treat   the  afTociated  body  as  one  moral 
perfon.      Such    a  body  cannot  receive  a  legacy,    and 
cannot  fue  or  be  fued,  in  a  corporate  capacity  :    it  has 
not  this  fort  of   perfonality  in  the  view  of  the  fociety ; 
till  it    has  been  incorporated  by  fome  public  a6t.       In 
like   manner   a   civil  community  within  the  great  body 
of  mankind,   however  the  members  of  it  may  be  con- 
nected   amongft    themfelves    by   a    focial    compact,    is 
only  a   large   company  of  unconnected    individuals    in 
refpecl  of  all  others,    who  are  not  parties  to  this  com- 
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padt ;  till  mankind  by  a  general  or  public  atSt  have  agreed 
to  confider  it  as  a  moral  perion. 

This  general  a£t  of  confent  is  the  foundation  of  the 
law  of  nations,  as  far  as  this  law  differs  from  the  law  of 
nature.  The  matter  of  both  thefe  laws  is  the  fame  :  the 
law  of  nations,  as  well  as  the  law  of  nature,  commands 
whatever  is  beneficial,  and  forbids  whatever  is  hurtful  to 
mankind  in  general.  But  whilft  the  matter  of  them  is 
the  fame,  the  obje£ls  of  them  are  different :  the  law  of 
nature  confiders  mankind  as  individual  perfons ;  the 
law  of  nations  confiders  them  as  formed  into  collec^- 
tive  perfons.  Thus  the  fame  law,  which  is  called  the 
law  of  nature,  when  it  is  applied  to  feparate  and  un- 
connected individuals,  is  called  the  law  of  nations, 
when  it  is  applied  to  the  colle<Slive  bodies  of  civil  fo- 
cieties  confidered  as  moral  agents,  or  to  the  feveral 
members  of  civil  focieties  confidered,  not  as  diflin£l  a- 
gents,  but  as  parts  of  thefe  colle<5live  bodies. 

Nations  jj^  ^|^g  j^^^  ^f  nature,    in  this  application  of  it,    is 

are    capa-  ^  ^ 

ble  of  an  not  the  Only  meafure  of  the  obligations,    that  nations 

by '^  com-  ^^'^y  ^^  under  towards  one  another.       When  they  are 

pa<3:.  confidered  as  moral  agents,    they  become  capable,    as 

individuals  are,    of  binding  themfelves  to  one  another 

by  particular  compadls,    or   treaties,    to  do  or  to  avoid 

what  the  law  of  nature  has  neither  commanded  nor 

forbidden.     But  thefe  obligations,    which  thus  differ  in 

their  matter  from  the  law  of  nature,   neither  arife  from 

a  pofitive  law  of  nations,    nor  produce  fuch   a   law. 

Thev  arife  from  immediate   and  diredl   confent,    and 

extend  no  farther  than  to  thofe  nations,   that  by  their 

own  afl  of  immediate  and   dire£l  confent  have   made 

themfelves  parties  to  them. 

In     what       III.  In  fpeaking  of  the  right  of  prefcription  ^  I  had 

fcription     occafion  to  obferve,  that  the  natural  foundation  of  it 

is  a  right  is  only  conje£lural,    and    that   the    right  itfelf  would 

cfthe  law  ^  ° 

of  nations,  have  been  precarious  and  uncertain,   if  it  had  not  been 
d  See  B.  I.  C.  VIII.  §  VII. 
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eftabliflied  by  the  general  confent  of  mankind.  But 
this  right  notwithftanding  it  is  thus  eftablillied,  will 
afford  us  no  evidence,  that  there  is  a  poUtive  law 
of  nations,  which  is  diftin^l  from  the  law  of  nature 
applied  to  civil  focieties,  as  if  they  were  moral  agents. 
For  the  notion  of  fuch  a  law  of  nations  not  only  fup- 
pofes,  that  it  introduces  and  eftablifhes  rights,  which 
have  no  foundation  or  no  certain  foundation  in  nature, 
but  likewife  that  it  regards  mankind  only  as  they  are 
formed  into  civil  focieties.  Whereas  the  general  con- 
fent, which  eftablifhes  the  right  of  prefcription,  though 
by  afcertaining  this  right  it  produces  an  effe^l,  which 
the  law  of  nature  without  its  afliftance  would  not 
have  produced,  regards  mankind  equally,  whether  we 
confider  them  as  formed  into  civil  focieties  or  as  fub- 
iifting  independently  in  a  ftate  of  nature.  And  if  the 
right  of  prefcription  would  take  place  amongft  individ- 
uals in  a  ftate  of  nature,  we  cannot  with  any  propriety 
call  the  general  confent,  which  eftabliflies  it,  a  pofitive 
law  of  nations  :  becaufe  the  notion  of  a  law  of  nations, 
which  will  fubfift  alike,  whether  any  nations  fubfift  or 
not,  is  unintelligible.  The  general  confent,  which 
eftablifhes  the  right  of  prefcription,  is  fo  far  from 
being  a  poiitive  law  of  nations,  that  it  is  no  law  at  all. 
It  is  a  poiitive  a£t  of  all  mankind  :  but  this  pofitive 
a6l  is  a  compa6l:  and  not  a  law.  All  are  bound  by  it ; 
not  becaufe  it  is  done  by  any  legiflative  authority ;  but 
becaufe  all  and  each  have  either  exprefsly  or  tacitly 
made  themfelves  parties  to  it  by  their  own  immediate 
and  dire<ft  concurrence.  If  this  common  aft  of  man- 
kind was  a  law ;  it  could  operate  only  in  confequence 
of  fome  fort  of  focial  union,  by  which  they,  who  do 
not  immediately  and  directly  confent  to  it,  are  under- 
ftood  to  confent  to  it  remotely  and  indireclly.  But 
the  right  of  prefcription,  as  it  is  eftabliflied  by  general 
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confent,  takes  place  amongft  independent  individuals, 
who  are  in  a  ftate  of  nature,  where  there  is  no  fort  of 
fecial  union,  and  confequently  where  no  law  can  be 
made,  and  no  commor*  a£t  can  be  done  any  otherwife 
than  by   compafl. 

The  eftablifhment  of  prefcription  is  like  the  intro- 
duction of  particular  property.     Nature  did  not  appro- 
priate any  goods,    either  moveable  or  immoveable,   to 
particular  perfons   by  dividing  the  common  flock   and 
affigning  to    each    perfon    his    particular    fhare.     The 
claim  of  property  was  introduced   by  a  pofitive   z6t  of 
general   confent.     But  this  a^  of  confent  is  not  a  pofi- 
tive law  of  nations.     For  fmce    the  right   of  property, 
which  is  the  effect  of  it,    takes  place  amongft  uncon- 
nected and  independent  individuals,   it  can  be  no  law. 
And  if  it  was  a   law,    it  could  not  be  called  a  law  of 
nations  with  any  propriety,    both  becaufe  it  does  not 
prefuppofe  mankind  to  be  united  into  nations,  and  like- 
wife  becaufe  nations  are  not  the  peculiar  objects  of  it. 

A  fixed  and  fteady  right  of  prefcription,  as  it  is 
thus  eftabliflied  by  a  general  compact  of  mankind  in  a 
ftate  of  nature,  is  in  the  firft  inftance  an  adventitious 
right  of  the  law  of  nature.  But  after  mankind  have 
formed  themfelves  into  civil  focieties,  and  have  agreed 
to  condder  thefe  focieties  as  moral  agents  or  collective 
perfons,  it  then  becomes  a  right,  not  only  of  the  law 
of  nature,  but  likewife  of  the  law  of  notions  ;  not  be- 
caufe it  was  either  eftabliflied  at  firft,  or  is  fupported 
now,  by  any  pofitive  law  of  nations  ;  but  becaufe  amongft 
independant  individuals  it  is  a  right  of  the  law  of  nature  ; 
and  the  law  of  nations  is  nothing  elfe  but  rhe  law  of  na- 
ture applied  to  the  collective  perfons  of  civil  focieties,  as 
if  they,  like  individuals,  were  moral  agents. 
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IV.  "We  may  reafonably  conclude,  that  there  is  no  law  No     evi- 

qf  nations,  which  is  wholly  pofitive,  if  fuch  a  law  is  pofitive 

no  where  to  be  found  :   for  a  law,  that  does  not  appear,  ^^^  °^  "^' 

'  IT'    tions  to  be 

is  in  efFe6t  a  law,  that  does  not  exift.     «  Grotius  allows,  colledlcd 
that  a  purely  pofitive  law  of  nations  cannot  be  traced  ufage. 
out,   as    the    law  of  nature  may,    from   principles    of 
reafon.     It  is  not  derived  from  the  conftitution  of  things 
and  the  circumftances  of  mankind,  but    from  the  will 
and  appointment  of  the  legillators  :  and  when  we  are 
to  enquire,   what  their  will  and  appointment    is,   in  re- 
fpe(Sl  of  fuch  things  as   are  indifferent   in  themfelves ; 
this  is  a  queftion  of  fact  and  not  of  reafon.     In  civil 
laws,   if  they  are  writen  ones,  authentic  evidence    of 
the  will  of  the  legiflator  is  to  be  had  :    the  law  appears 
in    the  original  record,  and  in  fuch  copies  of  this   re- 
cord,  as   are  well  attefled.     But  fuch  a  law    of  nations 
as  Grotius  contends  for,    is  an  unwritten  one  :  there  is 
no  original  record  of  it,  and  no  copy  of  any  fuch  re- 
cord.    He  therefore  dire<5ts  us,  in  fearching  for  it,  to 
have  recourfe  to  the  fame  means,  that  are  made  ufe  of 
in  fearching  for  unwritten  civil  law,  to  ufage  or  cuftom,  to 
conjectures,  and  to  thejudgement  and  teftimonyof  fkilful 
perfons. 

Now  the  ufage,  in  which  unwritten  civil  laws  ap- 
pear, is  mere  ufage,  and  confifls  in  immemorial  and 
uninterrupted  practice.  But  if  we  look  into  the 
praflice  of  nations,  as  it  is  related  in  hiflory,  it  does 
not  appear  in  any  inftance  to  have  been  conflant  and 
uniform  ',  that  is,  no  ufage  appears,  from  whence  we 
can  collect  what  the  pofitive  law  of  nations  is.  Grotius 
was  aware  of  this  :  and  though  he  fets  out  with  re- 
commen  ling  hiftory  as  a  principle  help  for  difcovering 
the  law  of  natioi--^,  yet  he  afterwards  confefTes,  that 
this  help,  if  we  have  no  other,  will  be  of  little  fervice  : 
for  fmce  it  is  the  bufmefs  of  hillory  to  record  all  faCls 
indifcriminately,  we  mufl  necefTarily  find  in  it  not  only 
«  L.  11.  C.  XVHI.  §  IV.  L.  I.  C.  I.  §  XIV. 
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fuch  pradlifes  ot  mankind,  as  are  right  and  proper,  but 
fuch  likewife,  as  are  wrong  and  contrary  to  law.  When 
this  help  fails  us,  as  it  always  will,  he  dire<Sts  us  to 
have  recourfe  to  conje<5lures.  But  if  the  pradlice  of 
nations  has  been  variable  and  contradidlory,  all  con- 
jectures will  be  nothing  to  the  purpofes  :  they  can 
never  make  an  ufage  out  of  a  variable  and  contra- 
dictory praClice  ;  and  ufage  is  the  only  proper  evi- 
dence of  an  unwritten  law,  which  is  wholly  pofitive. 
It  will  be  as  little  to  the  purpofe,  when  we  alk,  where 
we  may  find  this  politive  and  unwritten  law  of  nations, 
to  tell  us,  that  we  may  learn  it  from  the  judgment 
and  teftimony  of  Ikilful  perfons .  This  is  no  fatisfadlo- 
ry  anfwer  to  the  queftion  j  it  is  only  a  change  of  the 
perfons,  about  whom  the  queftion  is  alked.  We  alk  in 
the  firft  inftance,  v/here  we  ourfelves  may  find  the 
law  ?  and  if  we  are  only  told,  that  we  may  learn  it 
from  the  judgment  and  teftimony  of  fliilful  perfons, 
we  may  ftill  go  on  to  allc,  Where  do  they  find  it  ? 
Their  fliill  cannot  difcover  any  ufage  of  nations  ;  where 
the  praClice,  as  hiftory  relates  it,  is  variable  and  con- 
tradictory. Their  judgment  cannot  lead  them  to  the 
knowledge  of  the  law ;  where  the  law  is  wholly  pofl- 
tlve,  and  cannot  be  deduced  by  the  help  of  reafon 
from  natural  principles.  And  their  teftimony  will 
prove  nothing ;  where  the  law  is  an  unwritten  one, 
and  confequently  they  can  have  no  record  of  it  before 
them. 
Law  of  V.  But  if  the  law  of  nations,  inftead  of  being  purely 
tn&y  be  poiitive,  is  Only  the  law  of  nature  applied,  in  confe- 
found   by  q^ence  of  a  pofitive  agreement  amongft  mankind,    to 

reafon    or     ^  ^  

by     tefti-  the  colleclive  bodies  of  civil  Ibcieties  as  to  moral  agents, 

"'""^*        and  to  the  feveral  members  of  fuch  focieties  as  to  parts 

of  thefe  bodies  ;    the  dictates  of  this  law  may  be  found 

by  the  fame  means,   that  we   make  ufe  of  in  fearching 

for  the  dictates  of  the  general  law  of  nature. 
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In  laws,  which  are  purely  pofitive,  there  is  no  argu- 
ing from  reafon  to  law.  We  may  think,  that  many 
things  ought  in  reafon  to  be  eftabliflied  by  law ;  whilft 
the  legiflator  has  not  eftablifhed  them  in  fa6t,  and  faw 
no  reafon,  why  he  fliould  eftablifh  them :  and  on  the 
contrary  he  may  have  eftablifh ed  many  tilings  in  fa<51:, 
and  for  weighty  reafons ;  where  we  are  not  aware  of 
any  reafon  at  all.  But  the  law  of  nations  is  poiitive 
only  in  the  manner  of  applying  it,  and  is  natural  as 
to  its  matter :  it  is  the  law  of  nature  applied  by  poii- 
tive confent  to  the  artificial  perfons  of  civil  focieties : 
and  confequently  the  dictates  of  it  are  only  the  dictates 
of  right  reafon,  and  may  be  colle6led  by  arguing  from 
the  nature  of  things,  and  from  the  condition  and  cir- 
cumftances  of  mankind,  when  they  are  confidered  as 
formed  into  fuch  focieties. 

The  hiflory  of  what  has  pafTed  from  time  to  time, 
amongft  the  feveral  nations  of  the  world,  may  likewife 
be  of  fome  ufe  in  this  enquiry :  not  becaufe  any  con- 
ftant  and  uninterrupted  pra6lice  in  matters,  which  are 
indifferent  by  the  law  of  nature,  is  to  be  colledled  from 
thence  ;  but  becaufe  we  fhall  there  find  what  has  been 
generally  approved,  and  what  has  been  generally  con- 
demned, in  the  variable  and  contradidlory  practice  of 
nations.  If  the  law  of  nations  is  founded  upon  natural 
principles,  and  is  not  merely  a  pofitive  law,  which  has 
no  other  foundation,  befides  the  will  of  the  legiflators  ; 
the  approved  pradlice  of  mankind  will  help  to  inform 
us  what  its  di<ftates  are.  There  are  two  ways,  fays 
^  Grotius,  of  invefi:Igating  the  law  of  nature :  we  find 
out  this  law  either  by  arguing  from  the  nature  and  cir- 
cumftances  of  mankind,  or  by  obferving  what  has  been 
generally  approved  by  all  nations,  or  however  by  all 
civilized  nations.     The  former  is  the  more  certain  of 

^L.  I.  C.  I.  §  XII. 
VOL.11.  3M 
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the  two :  but  the  latter  will  lead  us,  if  not  with  the 
fame  certainty,  yet  with  a  high  degree  of  probability, 
to  the  knowledge  of  this  law.  For  fuch  an  univerfal 
approbation  muft  arife  from  fome  univerfal  principle : 
and  this  principle  can  be  nothing  elfe  but  the  common 
ftnfe  or  reafon  of  mankind.  Since  therefore  the  general 
law  of  nature  may  be  inveftigated  in  this  manner,  the 
fame  law,  as  it  is  applied  particularly  to  nations  as  to 
moral  agents,  and  is  called  the  law  of  nations,  may  be 
mvefligated  in  the  fame  manner. 

From  hence  we  may  fee  what  ufe  is  to  be  made  of 
the  judgment  and  teftimony  of  lliilful  perfons,  in  thcfe 
enquiries.  Their  judgment  will  help  to  point  out  the 
law  of  nations  :  becaufe  wliat  is  approved  of  by  men  of 
prudence,  and  honefty,  and  experience,  is  more  likely 
to  be  conformable  to  the  ditlates  of  right  reafon  ;  than 
what  is  approved  of  only  by  the  vulgar,  and  unthink- 
ing, and  diflblute.  And  their  teftimony  will  be  of 
weight,  as  it  will  bean  evidence  not  only  of  their  own  fen- 
timents,  but  likewife  of  what  they  have  found  upon  dili- 
gent enquiry  to  be  the  general  fentiments  of  the  civilized 
part  of  mankind. 

It  may  be  neceflary  here  to  caution  the  reader  againft 
imagining,  that  a  law  of  nations,  which  is  purely  politive 
might  be  eftablilhed,  if  not  by  the  conftant  and  uninter- 
rupted practice,  yet  by  the  approved  practice  of  nations. 
For  no  practice,  which  is  indifferent  in  itfelf,  and  k  neither 
commanded  nor  forbidden  by  the  law  of  nature,  can  be  ap- 
proved for  any  other  reafon,  than  becaufe  it  is  conformable 
to  fome  pofitive  law.  The  notion  therefore  of  an  approved 
practice  of  nations,  where  the  law  of  nature  is  filent,  muft 
necefTarily  prefuppofe  the  exif^ence  of  a  purely  pofitive  law 
of  nations  :  and  approved  pradlice,  if  it  prefuppofes  this 
i  law,  cannot  be  the  caufe  of  it.  If  there  is  any  fuch  law  ;  it 

%  /nuft  have  been  introduced  and  eftabliflied  by  mere  ufage. 
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which  confilb  In  uniform  and  uninterrupted  practice  :  biit 
we  have  already  obfcrved  what  our  author  confefles,  that 
in  the  dealings  and  intercourfe  of  nations  with  one  ano- 
ther, as  hiftory  relates  it,  no  fuch  ufage  is  to  be  found. 

As  we  have  now  {qch  what  the  law  of  nations  is,  and 
where  this  law  is  to  be  found  ;  there  will  be  no  occaiian  to 
detain  the  reader  with  a  particular  examination  of  the  fc- 
Veral  cafes,  that  may  arife,  in  the  intercourfe  of  nations 
with  one  another.  If  he  underftands  what  the  law  of 
nature  is,  when  it  is  applied  to  individual  perfons  in  a 
ftate  of  equality,  he  will  feldom  be  at  a  lofs  to  judge  what 
it  is,  when  he  is  to  apply  it  to  nations  conlldered  as  collec- 
tive perfons  in  a  like  ftate  of  equality.  But  we  may  per- 
haps be  mifled  in  our  judgment  for  want  of  obferving, 
that  in  the  intercourfe  of  nations  fometimes  the  civil  law 
of  each  nation,  and  fometimes  the  general  law  of  nature, 
which  confiders  the  feveral  members  of  a  civil  fociety,  not 
as  parts  of  a  coUedlive  perfon,  but  as  fo  many  individual 
perfons,  is  the  proper  meafure  of  what  is  right  and 
what  is  wrong.  It  may  therefore  be  necelTary  to  con- 
fider  fuch  of  the  leading  cafes,  as  will  help  to  point  out 
the  diftindt  provinces  of  thefe  feveral  laws. 

VI.  A  notion  "  by  fettling    upon    any  tra6l   of  land,  ^^^^\  ^^ 
which  at  the  time  of  fuch  fettlement  had  no  other  owner  of     terri- 
acquires,  in  refpect  of  all  other  nations,  an  exclulive  right    °'^^* 
of  full  or  abfolute  property  not  only  in  the  land,   but  in 
the  waters  likewife,  that  are  included  within  the  land, 
fuch  as  rivers,  pools,  creeks,  or  bays.  This  abfolute  pro- 
perty of  a  nation,  in  what  it  has  thus  feized  upon,  is  its 
right  of  territory. 

When. I  fay,  that  a  nation's  right  of  territory  conlifts 

in  the    abfolute   ownerfliip   of   the  land,    where  it  has 

fettled,    or   of    fuch  waters,    as  are   an    appendage  to 

the    land ;    I    mean    its   right   of   territory,    as    far  as 

other    nations,   or  the  members  of  other  nations  are 

See  B.  I.  C.  III.  §  XIII.  B.  II.  C.  V.  §  111, 
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afFe£led  by  this  right.  For  in  refpect  of  its  own 
members,  its  right  of  territory  conlifts,  not  in  an 
abfolute,  but  in  a  paramount,  property.  Occupancy 
in  the  grofs  gave  the  nation  from  the  iirft  a  right  of 
abfolute  property  in  the  land,  where  it  fettled.  But  a 
fubfequent  diftribution  and  affignment,  or  a  fubfequent 
occupancy  in  parcels,  gives  the  feveral  members  of  the 
nation  private  property  in  their  refpective  {hares.  Tliis 
private  property,  which  they  acquire  by  the  affign- 
ment of  the  public,  or  by  their  own  particular  occu- 
pancy with  the  leave  of  the  public,  though  it  implies  a 
right  to  ufe  what  is  thus  acquired,  and  to  difpofe  of  it, 
is  not  ftridlly  a  right  of  full  property  or  abfolute  owner- 
fliip.  It  is  property  ;  becaufe  it  is  an  exclufive  right,  in 
refpe^t  of  all  other  individuals,  to  ufe  the  land,  and  to 
difpofe  of  it  :  but  it  is  not  full  or  abfolute  property  in 
the  ftri^left  fenfe  ;  becaufe  the  public  has  a  right  to 
limit  and  to  direct  the  ufe  and  difpofal  in  fuch  a  man- 
ner, as  the  common  fafety  and  welfare  require.  This 
right  of  the  nation  is  a  fort  of  property  :  it  is  an  ex- 
clufive right  in  refpe£l  of  all  other  perfons  whatfoever, 
whether  individual  or  collective,  to  direct  the  ufe  and 
the  difpofal  of  the  land  for  the  purpafes  of  focial  union. 
And  this  fort  of  property,  as  it  is  thus  diftinguiflied 
from  private  ownerfhip,  is  what  our  author  calls  para- 
mount property.  But  after  the  lands,  which  the  nation 
has  acquired,  are  thus  diftributed  amongft  the  feveral 
members  of  it,  and  are  held  by  them  in  private  owner- 
fhip, fo  that  nothing  befides  paramount  property  re- 
mains to  the  public  in  refpe(St  of  its  own  members  ; 
the  nation,  confidered  as  one  colle<Stive  perfon,  has  ftill 
in  refpe<5t  of  all  other  nations,  and  of  all  other  Indivi- 
duals, an  exclufive  right  of  full  property  in  the  whole 
tra£t  of  land :  not  only  becaufe  what  pafTes  within  the 
nation,  the  manner,  in  which  it  parcels  out  the  country. 
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where  it  fettles,  amongft  its  own  members,  and  the 
terms,  upon  which  they  hold  their  feveral  fliares,  does 
not  fall  under  the  notice  of  foreigners  ;  but  likewife 
becaufe,  when  all  the  members  of  the  fociety  are  con- 
lidered  as  one  collective  perfqn,  the  whole  property  of 
the  land,  as  well  what  has  been  granted  by  the  public 
to  its  feveral  parts,  as  what  remains  in  the  public  itfelf, 
is  vefted  in  this  colleflive  perfon. 

In  confequence  of  this  exclufive  right  of  property, 
which  a  nation  has  in  its  own  territories,  the  law  of 
nations  is  not  the  only  meafure  of  what  is  right  or 
wrong  in  the  intercourfe  of  nations  with  one  another. 
This  right  of  territory  extends  the  authority  of  civil 
law  to  all  queftions,  which  relate  to  the  ufe  or  the  pri- 
vate ownerlhip  of  fuch  moveable  goods,  as  are  within 
the  territory  of  the  nation,  and  of  fuch  immove- 
able goods,  as  are  confefTedly  a  part  of  its  territory; 
whether  its  own  members  only  are  concerned  in  thefe 
queftions,  or  the  collective  bodies  or  the  individual 
members  of  other  nations.  Thus  every  ftate  has  au- 
thority to  determine  by  pofitive  laws,  upon  what  oc- 
cafions,  for  what  purpofes,  and  in  what  numbers, 
foreigners  (hall  be  allowed  to  come  within  its  terri- 
tories, to  exclude  them  from  trading  there  at  all,  or  to 
regulate  their  trade,  to  leave  them  under  their  natural 
incapacity  of  inheriting  immoveable  goods  or  to  remove 
this  incapacity,  to  prevent  them  from  inheriting  move- 
able goods,  or  to  prefcribe  the  conditions,  upon  which 
they  may  inherit. 

Civil  laws,  when  they  caufelefsly  and  unreafonably 
exclude  foreigners  either  from  coming  into  the  terri- 
tories at  all  or  from  trading  there,  are  inhofpitable. 
But  thefe  inhofpitable  civil  laws  are  no  otherwife  con- 
trary to  the  law  of  nations,  than  as  this  law,  like  the 
general  law  of  nature,   enjoins  the  duties  of  humanity 
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and  benevolence.  Every  nation  has  by  the  law  of 
nations,  as  every  individual  has  by  the  law  of  nature, 
a  right  to  judge  for  itfelf,  how  far  its  intercourfe  either 
of  the  commercial  or  of  the  friendly  fort  is  likely  to  be 
detrimental  to  itfelf.  So  that  to  cut  off  either  or  both 
forts  of  intercourfe  will  be  no  a(St  of  injuflice  *,  though 
it  will  be  wrong,  if  it  is  done  caulelefsly.  A  nation 
has  a  moral  power  to  withold  its  benevolence ;  and 
they,  from  whom  it  is  withheld  unreafonably,  though 
they  are  not  treated  kindly,  are  not  injured. 

Inhofpitality    amongft   nations    is    lefs    ufual    now, 
than  it  was  in  early  times.     Indeed  every  nation  might 
rather  be  faid  to   ufe   a  prudent  and  necelTary  caution 
for  its  own  fecurity,    than   to  be  guilty  of  a  breach  of 
hofpitality,    by  excluding  foreigners  from  coming  into 
its  territories  ;  when  upon  account  of  the  frequent  prac- 
tice  of   piracy   and   robbery    there   was   fuch   a   ftrong 
prefumption,    that    all  ftrangers    came    for    thefe    pur- 
pofes,   as  made  it  no   incivility  to  afk  ftrangers,    whe- 
ther they   were   not  free-booters,    and  to  call  them,  in 
the  common  way  of  fpeaking  of  them,    by  the  name 
of  enemies.     ^^  Cicero   gives   a    different    turn   to    this 
kind   of   language.     He  remarks   that  fuch  a  perfon, 
as  fhould  properly  be  called  perduellis,   or  an   enemy, 
was  in  the  early   times  of  Rome  called   hostis,    which 
appears    from    the    XII    tables    to    fignify   a   ftranger. 
This,   he  fays,    was  a  tendernefs  of  exprellion  :    an  ene- 
my was    called   by  the  milder  name  of  a  ftranger  with 
a  defign  to  abate  the  odioufnefs  of  the  character.     But 
'  Grotius  feems  to  have  given  a  juft^r  account  of    the 
matter,   when  he  confiders  this  rather  as  a  harfhnefs 
of  expreflion  towards  ftrangers,    than  as  a  tendernefs  of 
expreflion  towards  enemies.     An  enemy  in  the  old  lan- 
guage   of   Rome    was   called  a  ftranger,    not   becaufe 
they,    who  ufed  this  language,    intended  to  compliment 

b  De  Offic.  L.  I.  C.  XII.       J  L.  II.  C.  VII.  §  XIV.  C.  XV.  §  V. 
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their  enemies  with  the  tender  name  of  ftrangers ;  but 
becaufe  in  thofe  early  ages  they  coniidered  every  Gran- 
ger as  an  enemy. 

Though  the  civil  laws  of  every  nation  are  the  pro- 
per meafure  of  the  right,  which  foreigners  have  to 
make  ufe  of  its  territories,  for  any  purpofe  whatfoever  ; 
yet  thefe  laws,  like  all  others,  admit  and  require  the 
equitable  exception  of  neceffity.  If  the  civil  laws  have 
forbidden  any  particular  foreigners  to  come  within  the 
territory,  or  to  bring  any  particular  goods  into  any  of 
its  ports,  or  to  come  into  any  of  them  with  a  fhip  of 
force,  under  a  certain  penalty ;  foreigners,  who  ftray 
thither  by  land,  or  whofe  fhips  are  driven  into  the 
ports  by  ftrefs  of  weather,  may  by  the  letter  of  the 
law  be  fubjedled  to  the  penalty,  but  the  equitable  rules 
of  interpretation  will  exempt  them  from  it. 

In  confequence  of  the  property,  which  every  nation 
has  in  its  own  territories,  the  rights  of  harmlefs  profit 
amongft  nations  are  of  the  fame  fort,  and  are  under  the 
fame  limitations,  with  the  like  rights  amongft  individ- 
uals in  a  ftate  of  nature.  They  are  rights,  which  may 
be  maintained  in  theory  •,  but  the  nature  of  them  ren- 
ders them  precarious  in  their  exercife.  This  matter  has 
been  explained  already  in  its  k  proper  place.  But  we 
may  add  here,  that  though  a  paflage  for  the  goods  of 
merchants  or  traders  through  the  territories  of  a  na- 
tion, either  over  the  land,  or  upon  the  rivers,  or  upon 
fuch  arms  of  the  fea,  as  are  appropriated,  is  commonly 
reckoned  amongft  the  claims  of  harmlefs  profit ;  yet 
it  is  confiftent  with  the  law  of  nations  to  demand 
fome  toll  or  other  acknowledgement  for  fuch  paflage. 
Grotius  allows,  that  all  payments  of  this  fort  are  juft, 
as  far  as  they  have  any  relation  to  the  fafety  of  the 
goods  or  other  benefit  of  the  trader.  If  a  nation  upon 
account  of  fuch  a  palTage  is  at  expence  in  keeping  up 

^  See  B.  I.  C.  V.   §  VIII.  IX. 
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a  road  by  land,  or  in  repairing  locks  and  fluices  for 
'  the  convenience  of  navigation,  or  in  maintaining  light- 
houfes  upon  the  coafts,  or  in  guarding  the  traders  by 
an  armed  force  againft  pirates  or  other  robbers  ;  fo 
much  may  undoubtedly  be  required  of  foreigners  in 
their  pzifTage,  as  will  repay  thefe  or  the  like  expences» 
But  the  nature  of  all  rights  of  harmlefs  profit  will  lead 
us  one  ftep  farther :  for  fince  bare  palTage  through  the 
territories  of  a  nation,  though  it  fhould  occafion  none 
of  thefe  expences,  cannot  be  claimed  without  the  con- 
fent  of  the  nation  ;  if  it  is  in  any  degree  probable,  that 
the  nation  by  granting  fuch  paflage  will  lofe  an  advantage 
which  it  might  have  made  for  itfelf ;  there  is  no  injuftice 
in  demanding  toll  upon  this  confideration. 

Queftlons  VII.  Where  a  queftion  arifes  between  two  nations 
a  out  ex-  about  the  extent  of  their  refpecStive  territories,  that  is, 
territory     about   their  refpeclive   right  to  this   or   that  tra6V  of 

the°"^  of  ^'^"^  »  ^^^  ^'^^'^^  ^^^^  ^^  either  nation  cannot  be  the  pro- 
nations, pel-  meafure,  by  which  the  controverfy  is  to  be  deter- 
mined. The  general  property  of  a  nation  in  its  own 
territory,  as  it  is  an  exclufive  right  to  a  certain  tra6t 
of  land,  implys  a  right  to  prefcribe  to  all  others,  whe- 
ther they  are  nations  or  individuals,  the  conditions, 
upon  which  they  fhall  be  allowed  to  make  ufe  of  this 
tra£l  of  land,  or  take  part  of  it  in  private  ownerfliip. 
By  this  accident  the  authority  of  the  civil  law  of  the 
nation  is  extended  beyond  its  own  members  :  and  if 
foreigners  want  to  ufe  or  to  acquire  in  private  proper- 
ty what  belongs  to  the  nation,  they  muft  fubmit  to 
ufe  or  to  acquire  it  upon  fuch  terms  as  the  nation  will 
agree  to.  But  when  the  queftion  is  about  the  right  of 
territory  Itfelf,  whether  fuch  a  particular  tra£l  of  land 
is  included  in  the  general  property  of  the  nation  or 
not  ;  the  civil  law  of  the  nation  has  no  authority  in  this 
queftion.     The  authority  of  the  civil  law  can  extend  no 
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farther  than  the  nation's  jurifdidlion.  But  as  it  l  as  no 
direct  jurifdi^lion  over  the  perfon  of  the  other  party 
in  the  difpute,  that  is,  over  the  colledlive  body  of  the 
other  nation  ;  fo  neither  has  it  any  indire«Sl:  jurildi6iion 
over  this  other  party,  by  having  a  diredl  jurifdidlion 
over  the  thing  in  queftion  ;  becaufe  the  queftion  is, 
whether  it  has  any  fuch  dire(5l  jurifdidlion  over  the  thing 
or  not. 

In  a  Aate  of  natural  equality  a  controverfy  between 
two  individual  perfons,   about  the  extent  of  their  re- 
fpe(£live  property,   muft  be  decided   by  the  law  of  na- 
ture.      In  like  manner  the  law  of  nations  is  the  rule  for 
deciding  a  like  controverfy,  where  the   contending  par- 
ties are   two  nations,   and  the  matter  in  queftion  is  the 
extent  of  their  refpe6live  territories  or  general  property. 
But  fince  the  law  of  nations  is   only  the    law  of  nature 
applied  to  the  colledlive  perfons  of  civil  focieties,  and 
thefe  colledlive  perfons  are,  in  refpe(St  of  one  another, 
in  a  ftate  of  natural  equality  •,  if  we  know,  what  the  law 
of  nature  would  determine  in  any  cafe  between  indivi- 
duals, the  law  of  nations  will  in  like  circumftances  de- 
termine in  the  fame  manner  between  civil  focieties. 

Exprefs  compacts,  by  which  two  nations  have  fettled 
the  bounds  of  their  refpe^live  territories,  are  binding 
upon  the  nations,  and  will  afcertain  their  refpeftive 
claims.  For  want  of  fuch  exprefs  compadls  recourfe 
muft  be  had  to  ufage,  which  is  a  tacit  compa<fl:.  The 
mere  cultivation,  or  other  ufe,  of  the  land  by  the  mem- 
bers of  one  of  the  nations  will  prove  occupancy  :  but 
if  the  land,  which  is  thus  feized,  was  at  the  time  of 
feizing  it  a  part  of  the  territory  of  the  other  nation ; 
fuch  cultivation  does  not  prove  property.  All  occu- 
pancy gives  pofteflion ;  but  in  order  to  produce 
property,    either    general   or   particular,     it    muft   be 
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the  occupancy  of  a  thinjr,  which  at  the  thne  of  feizino 
it  had  no  owner.  But  if  the  land,  which  is  in  difpute, 
has  been  cultivated,  or  otherwife  ufed  exclufively,  from 
time  immemorial  by  the  members  of  one  of  the  nations 
without  any  interruption  at  all,  or  without  any  but 
what  has  been  withdrawn  as  wrongful  *,  this  is  an  evi- 
dence, either  that  this  land  was  included  in  the  occu- 
pancy, which  the  nation  made  at  its  firft  fettlement, 
and  fo  was  a  part  of  its  original  territory,  or  elfe  that 
it  was  acquired  afterwards  by  mutual  agreement.  A 
claim  likewife  may  have  been  kept  up,  without  any  cul- 
tivation or  ufe  of  the  land,  by  including  it  from  time 
to  time,  when  the  nation  has  made  perambulations  to 
afcertain  the  boundaries  of  its  territories,  or  by  fetting 
up  ftanding  land-marks,  or  by  notice  to  all  perfons, 
who  have  come  thither  for  the  purpofe  of  fettling  upon 
it,  to  withdraw.  But  if  the  land  has  not  been  cultiva- 
ted, or  otherwife  ufed  exclufively,  and  no  claim  has 
been  kept  up  by  thefe  means  or  by  others  of  the  fame 
fort ;  it  is  a  part  of  the  common  ftock  of  all  mankind  : 
fo  that  either  of  the  contending  nations  may  appro- 
priate it  by  occupancy  *,  and  the  nation,  which  feizes  it 
flrfl:,    will  have  a  right  of  territory  in  it. 

'  If  a  river  at  the  confines  of  the  territores  of  two  na- 
tions changes  its  courfe,  and  any  queftion  arifes  between 
the  nations,  vv'hether  a  change  is  made  in  the  ex- 
tent of  their  refpeclive  territories,  fo  that  their  jurif- 
diftion  extends  to  the  river,  as  it  did  before ;  this  is  to 
be  determined  in  the  fame  manner  and  upon  the  fame 
principles,  as  if  a  river  at  the  confines  of  the  two  eftates 
of  two  individuals,  v/ho  are  in  a  fiate  of  nature,  had 
changed  its  courfe,  and  a  like  controverfy  had  arifen  be- 
tween thefe  two  private  owners. 

The  principles,    upon  which  Grotius  argues   in   this 
quellion,    are  founded  in   the  different  forts  of  limits, 

1  Grot.  L.  II.  C.  III.  §  XVI.  XVIT. 
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that  are  made  ufe  of  to  divide  and  fet  out  lands.  A  par- 
cel of  land  may  be  fet  out  either  by  meafurc,  or  by 
fuch  limits,  as  are  apparent  to  fenfe  :  and  thele  limits, 
which  are  apparent  to  {eni'sy  may  either  be  artificial  or 
natural.  In  the  fuburbs  of  the  cities  of  the  Levites  we 
have  an  inftance  of  pofTeffions,  which  were  limited  by 
meafure.  Mofes  commanded,  that  thefe  fuburbs  fliould 
reach  from  the  wall  of  the  city  a  thoufand  cubits 
round  about.  The  lands  of  private  perfons  are  fome- 
times  diftinguiflied  by  artificial  limits,  fuch  as  walls, 
or  rails,  or  ditches,  or  hedges.  Territories  are  likewife 
diftinguifhed  by  hmits  of  the  fame  fort,  fuch  as  pillars, 
or  mounds  of  earth.  And  either  private  eftates  or  ter-  , 
ritories  may  be  fet  out  by  natural  limits,  fuch  as  moun- 
tains, brooks,  or  rivers.  If  thefe  are  the  only  ways, 
by  which  the  lands  of  different  owners  can  be  bound- 
ed and  feparated  ;  it  is  not  worth  the  while  to  enquire 
with  fome  of  the  commentators  upon  Grotius,  whe- 
ther he  has  explained  and  applied  the  feveral  technical 
terms  made  ufe  of  by  thofe,  v/ho  have  profelTedly  writ- 
ten about  the  boundaries  of  lands,  in  the  fame  manner 
and  in  the  fame  precife  fenfe,  in  which  thefe  writers 
explain  and  apply  them. 

If  lands,  whether  they  are  in  the  general  property  of 
nations,  or  in  the  particular  property  of  individuals,  are 
fet  out  by  meafure  ;  no  change  is  made  in  the  boundaries 
either  of  two  private  eftates  or  of  two  territories,  though 
a  river,  which  runs  at  the  confines  of  them,  fhould  hap- 
pen to  change  its  courfe.  Each  party  has  a  right  to  a 
certain  quantity  of  land  eftimated  by  meafure  ;  and  this 
meafure  is  the  proper  limit  of  each  party's  claim.  The 
river  is  not  the  limit ;  it  only  happened,  that  this  river 
ran  at  the  limit,  or  where  the  refpeclive  meafures  ended. 
And  certainly  no  change  can  be  made  in  the  extent 
either  of  private  property,  or  of  territory  by  a  change  in 
what  was  not   the  limit  of  them. 
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In  like  manner  if  the  lands  were  ftt  out  and  diftiii- 
guiflied  from  one  another,  by  fome  artificial  mark  ; 
though  a  river,  which  once  waflied  this  mark,  flioiild 
change  its  courfe  and  run  within  it  on  one  fide,  fuch  a 
change  does  not  inlarge  the  extent  of  private  property 
or  of  territory  on  one  fide,  or  diminifli  it  on  the  other : 
becaufe  the  extent  of  fuch  private  property  or  of  fuch 
territory  cannot  be  changed  upon  account  of  a  change, 
which  is  made  in  fomethin^r,  that  was  not  defisned  to 
be  the  boundary  of  them  :  and  here  the  artificial  land- 
mark, and  not  the  river,  was  defigned  to  be  the  boun- 
dary: it  was  merely  accidental,  that  the  river  ever  ran 
clofe  to  the  land-mark. 

But  in  lands,  which  have  no  other  limit,  befides  a 
river,  and  v/ere  defigned  to  have  no  other,  Grotius 
diilinguiflies  between  a  change  made  in  the  courfe  of 
this  river  by  imperceptible  degrees  and  a  change  made 
all  at  once.  Whilft  a  change  is  making  by  impercep- 
tible degrees,  the  river  at  any  one  inftance  of  time  is  the 
fame,  as  to  fenfe,  that  it  was  in  the  next  preceding  or 
will  be  in  the  next  fubfequent  inftant.  In  like  manner 
it  will  be  confidered  all  along  as  the  fame  river,  and 
confequently  as  the  proper  limit  between  the  lands,  that 
are  on  each  fide  of  it.  But  as  long  as  the  river  is 
the  fame,  the  private  property  or  the  territories  of  the 
two  parties  on  each  fide  of  it,  will  extend  as  far  as  the 
rivCT,  and  no  farther;  though  by  this  imperceptible 
change  the  extent  is  inlarged  on  the  one  fide  and  demin- 
illied  on  the  other.  The  the  change  may  at  lafi:  become 
perceptible  :  but  fuch  a  change  does  not  make  the  river 
different  •,  becaufe  it  has  all  along  been  confidered  as  the 
fame.  Whereas  if  the  river  leaves  its  old  channel  all 
at  once,  and  breaks  out  in  a  new  one  ;  fuch  a  change  is 
perceived  immediately;  and  the  river  no  longer  reckon- 


C.    IX.  NATURAL     LAW.  465 

ed  the  fame,  that  it  was  before.  For  a  river  is  not 
merely  a  ftream  of  water  coming  from  a  fpring,  but 
fuch  a  ftream  running  in  a  channel.  The  faraenefs 
therefore  of  the  river  cannot  be  preferved,  in  the  account 
of  mankind,  unlefs  all  the  parts  of  this  definition 
continue  the  fome  as  to  fenfe  ;  that  is,  unlefs  the  channel, 
as  well  as  the  fpring,  continues  the  fame.  And 
however  the  old  river  might  be  the  limit  of  property 
or  of  jurifdidtion  on  each  fide  ;  the  new  river  is  not 
the  limit  ;  unlefs  the  parties,  who  claim  property  or 
jurifdi£tion  on  each  fide,  agree  to  make  it  fo.  In  the 
mean  time  their  claims  will  extend  juft  as  far  as  they  did 
before  this  change  •,  that  is,  to  the  old  bed  of  the  river. 

In  applying  thefe  principles  it  will  be  necefTary  to 
know,  whether  the  lands  in  queftion  have  any  other 
boundary,  or  whether  they  were  originally  deiigned 
to  be  fet  out  by  the  river  \  when  the  river  changes  its 
courfs  by  imperceptible  degrees.  For  in  this  cafe,  the 
extent  of  private  ownerfhip  or  of  territory  will  be 
changed  ;  if  the  river  was  the  proper  boundary  of  the 
lands.  Whereas  if  they  were  fet  out  by  meafure  or  by 
artificial  marks,  fuch  a  change  in  the  courfe  of  the  ri- 
ver makes  no  change  in  the  extent  of  private  owner- 
fhip or  of  territory.  The  general  rule  here  is,  that  if 
no  evidence  can  be  found  of  any  other  limit,  we  may 
reafonably  prefume,  that  the  river  was  intended  to  be 
the  limit :  becaufe  it  is  mofl  likely,  where  nothing  ap- 
pears to  the  contrary,  that  either  individuals  or  nations 
would  chufe  to  have  fuch  a  hmit  of  their  eftates  or  of 
their  territories,  as  will  be  a  natural  fence  to  them  and 
may  be  had  without  any  trouble. 

VIII.   After     Grotlus  had  fpoken   of  occupancy   as  No    right 

the  means  of  acquiring  either  jurifdiclion  or  property  ;  °^^    '  " '^ 

he  goes  on  to  divide  jurifJiclion  into   two  forts,    a  ju-  things, 

rifdiflion  over  perfons  and   a  jurifdi^ftion  over  things,  not  admit 

of  proper- 
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But  his  readers  fhould  obferve,  that  occupancy  is  not 
the  origin  of  both  forts  of  jurifdiclion.  No  a6l  of  oc- 
cupancy will  produce  a  jurifdiclion  over  perfons :  this 
can  be  produced  no  othervvife  than  "  by  generation,  or 
by  confent,  or  by  a  crime.  The  only  jurifdiiSlion  there- 
fore, that  is  acquired  by  occupancy,  is  over  things. 
And  though  Grotius  has  here  occafionally  mentioned 
both  forts  of  jurifdiction,  we  have  no  reafon  to  fup- 
pofe,  that  he  confidered  occupancy  as  the  means  of  ac- 
quiring both  J  not  only  becaufe  he  elfewhere  teaches 
us,  that  a  right  over  perfons  is  to  be  acquired  by  other 
means  ;  but  becaufe,  when  he  here  fpeaks  of  occupancy 
as  the  origin  not  only  of  property  but  likewife  of  ju- 
rifdiction, he  feems  to  confine  the  jurifdiftion,  which 
arifes  from  thence,  to  things  only,  by  faying,  that  oc- 
cupancy  produces  jurifdidlion  over  fuch  things,  as  are 
not  yet  appropriated. 

But  be  this  as  it  will ;  if  occupancy  is  the  origin  of 
jurifdiClion  over  things  j  the  confequence  will  be,  that 
no  jurifdiClion  can  be  acquired  over  fuch  things,  as  are 
not  capable  of  being  appropriated.  For  the  reafon,  why 
fome  things  do  not  in  the  nature  of  them  admit  of 
property,  is,  becaufe  they  do  not  admit  of  occupancy : 
and  where  no  occupancy  can  be  made,  no  jurifdiCtion 
can  be  acquired,  Thus  rivers,  or  bays,  or  ftraits,  which 
are  capable  of  being  appropriated  by  individuals,  may 
likewife  be  part  of  the  territories  of  a  nation.  But  as 
no  individual  can  acquire  property  in  the  main  ocean, 
either  in  whole  or  in  part,  fo  the  ocean  cannot  be  with- 
in the  jurifdidlion,  or  belong  to  the  territory  of  any 
nation. 

Whilft*^  Grotius  confiders  occupancy  as  the  origin  of 
jurifdiClion,  it  is  remarkable  to  find  him  contending, 
that  though  the  main  ocean  cannot  in  whole  or  in  part 
be  the  property  either  of  an  individual  or  of  a  nation, 
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yet  it  will  admit  of  jurifdidlion.      His  diftinftion   be- 
tween property  and  jurifdi6lion,  if  there  was  any  real 
foundation  for  it,   would  not  clear  up  this  matter.     For 
whatever  difference  there  may  be  between  them,   they 
have  the  fame  origin.     And  if  the  nature  of  the  ocean 
excludes  property,    becaufe   it  will  not  admit   of  occu- 
pancy 5  it  will  for  the  fame  reafon  exclude  jurifdiclion. 
But  in  fa£l  there  is  no   other  real  difference  between 
property  and  jurifdidllon,    than  that  the  former  is  either 
private  ownerfhip,    which  is  vefted  in  an  individual,    or 
the  full   ownerihip,    which  a  nation  acquires  by  occu- 
pancy in  the   grofs,    and  the   latter    is  the   paramount 
property,    which  continues   to  be  vefted   in  a  nation, 
after  private  ownerfhip  is  granted  to   its  feveral  mem- 
bers.    In  common  language  property  in  things  fignifies 
the  private  ownerfhip  of  them  ;    whilft  the  paramount 
property  in  them  is   expreffed  by  the  peculiar  name  of 
jurifdi£lion.     But  this  is  only  a  difference  of  words : 
both  ownerfhip    and  jurifdidion    have    the   nature    of 
property ;     for  both   of  them  confift  in  an   exclulive 
right  over  things  in  fome   refpedt  or  other,  p  Grotius, 
in  fupport  of  a  diftinftion  between   property  and  jurif- 
dicftion,    alledges,    that  the  property  of  land  may  pafs 
to  an  ahen,   who  lives  in  a  foreign  country,  but  in  the 
mean  time  the  fociety,  in  the  territories  of  which  the 
land   is,     will  retain  its   jurifdi<Stion :     and   they  mufl 
needs  be  different  rights,   which  can  thus  be  feparated 
from  one  another.     I  fliall  not  call  the   poffibiHiy  of 
the  fa(El,    which   is  here  fuppo^ed,    into  queftion :    be- 
caufe though  an  alien  is  "^  naturally  incapable  of  inher- 
iting land,    he  may  be   made  capable  by  civil  laws.     I 
likewife  allow,  that  in  the  cafe,  which  is  here  fuppofed, 
the  property  of  the  land  would  pafs  to  the  alien,    and 
the  jurifdiaion   would  remain   where    it   was    before- 
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From  hence  it  will  certainly  follow,  that  jurifdidlion 
is  not  the  fame  right  with  what  in  common  language 
is  called  property.  But  it  will  be  no  confequence,  that 
jurifJiclion  is  not  any  fort  of  property.  I  do  not  fup- 
pofe  it  to  be  the  fame  fort  of  property  with  private 
ownerihip :  if  it  is  paramount  property,  it  is  fuch  a 
right,  as  can  only  be  acquired  by  occupancy  either  medi- 
ately or  immediately,  and  as  thofe  things,  which  in 
their  own  nature  are  incapable  of  being  appropriated  bv 
occupancy,  cannot  admit  of. 

■  We  may  go  one  ftep  farther.  Whatever  does  not 
admit  of  full  property  or  abfolute  ownerfhip,  cannot 
be  a  part  of  the  territory  or  under  the  jurifdi^lion  of 
a  nation  :  becaufe  all  jurifdicflfon  or  right  of  territory 
prefuppofes  full  property  or  abfolute  ownerfhip.  The 
iirft  acquifition,  that  a  nation  makes,  when  it  fettles 
upon  any  tradt  of  land,  which  was  before  in  common 
to  all  mankind,  is  the  ownerfliip  of  the  land.  ^  Its  ju- 
rifdi^lion,  as  far  as  it  can  be  diftinguifhed  from  owner- 
fhip, is  the  paramount  property  in  the  land,  or  a  right 
to  dire(Sl  the  ufe  and  difpofal  of  it  for  the  general  be- 
nefit and  fecurity  of  the  nation,  after  the  ownerfhip 
has  been  granted  by  the  public  body  to  the  feveral 
members.  But  this  is  not  all.  Whatever  diftin^lion 
there  may  be  within  a  nation  between  jurifdi^lion 
an.i  ownerfliip  ;  there  is  no  fuch  diftinftion  in  refpe£l 
of  other  nations.  The  jurifdi6tion  of  a  civil  fociety 
over  its  own  territories  is,  in  refpe«5l  of  its  members, 
a  paramount  property  to  direcft  the  ufe  and  difpofal  of 
uich  things,  as  are  parts  of  the  territory,  to  the  pur- 
pofes  of  focial  union.  -But  in  refpecl  of  other  civil  fo- 
cietics,  jurifdi^tion  or  right  of  territory  is  a  right  of 
abfolute  ownerfliip,  or  a  full  right  to  exclude  them 
from  having  any  thing  at  all  to  do  with  the  territory. 

There  is   another  way,    in  which  a   nation   may  ac- 
quire jurildi^tion   or    a  right  of  territory,    without   ac- 
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quiring  the  abfolute  ownerfliip  of  the  land  In  the  firfi: 
inftance  by  occupancy  in  the  grofs.  But  this  way  like 
the  other  prefuppofes  abfolute  ownerfliip  to  have  been 
acquired,  though  not  by  the  nation  as  one  body,  yet 
by  the  feveral  members  of  it,  as  independent  indivi- 
duals, before  the  riglit  of  territory  could  take  place. 
If  a  number  of  individuals,  whofe  lands  are  contiguous 
to  one  another,  unite  themfelves  into  a  civil  fociety  ; 
this  a<St  of  union  in  the  firfl:  in(l:ance  gives  the  fociety 
only  a  jurifdi^llon  over  their  perfons.  But  a  para- 
mount property  or  jurifdiilion  over  their  lands,  is  a 
necefTary  etFetSl:  of  this  jurifdii^tion  over  their  perfons: 
becaufe  the  public  by  the  act  of  focial  union  acquires  a 
right  to  direct  them,  as  in  other  particulars,  fo  likewife 
in  the  ufe  and  difpofal  of  their  land,  in  fuch  a  man- 
ner and  by  fuch  rules,  as  the  general  welfare  and 
fecurlty  fhall  make  ncceflary.  The  territories  of  nations 
were  probably  fmall  at  iirft,  and  encreafed  by  degrees, 
till  they  arived  at  the  iize,  of  which  we  now  find 
them.  And  in  what  way  foever  any  nation  made  its 
firft  acquintion,  the  extent  of  its  territories  has  un- 
doubtedly in  many  inftances  been  encreafed,  not  only 
by  feizing  upon  other  land,  which  was  near  to  the 
place  of  its  firft  fettlement  and  had  no  owners,  but 
likewife  where  the  land  had  owners,  by  Incorporating 
thofe  owners  into  its  body.  But  as  far  as  the  right, 
which  the  owners  had  in  their  lands,  fell  fhort  of  full 
or  abfolute  property,  fo  far  the  nation,  which  acquires 
jurifdicLion  over  their  perfons  by  their  civil  union  with 
it,  would  fall  fliort  of  acquiring  a  full  right  of  terri- 
tory, or  full  jurifdidion,  over  their  lands.  When  any 
civil  fociety  has  received  an  alien  as  a  members  by  incor- 
porating him  into  its  body  ;  the  fociety,  which  by  thus 
receiving  him  acquires  jurifdldtion  over  his  perfon,  will 
not   acquire  jurifdiction  over  any  lands,   whkh  belong 
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to  him  in  the  territory  of  his   native  country.    And  the 
reafon,  why  one  of  thefe  jurifdi6lions  does  not  here  follow 
the  other,   is,  becaufe  his  property  in  the  land  was   not 
full  and  abfolute  :   his  native   country   had    a  right  of 
territory  or  a  paramount  property  in   it,    by   which  his 
ovvnerfhip  was  limited.     *  Grotius  might  perhaps  have 
a  view  to   this  method   of   acquiring  jurifdiftion  over 
land,    in  confequence  of  a  jurifdicftion  acquired  over  the 
perfon  of  the  owner,    when  he  fpeaks  of  perfons  as  the 
primary  objects  of  jurifdiftion,    and   of   a   territory  as 
the  fecondary  cbje6l   of  it.     In  the  other  method   of 
acquiring  jurifdiclion  over  land,    where  a  nation,    after 
it  is  formed,   fettles  upon  a  void  tra6t  of  country,   and 
by    this    adl  of  fettling    upon    it,    which   is   an  a61:  of 
occupancy,     acquires  a  right  of  territory  or  jurifdi£lion 
over  it ;  the  perfons,  of  which  the  nation  confifts,  may 
be  called    the   firft   obje6ls,    and   the    territory  may  be 
called  the  fecond  objedl  of  jurifdiclion  j  becaufe   they 
fucceeded  to  one  another  in  this  order  of  time.  But  fince 
the  jurifdidlion   over  the  territory  does  not  in  this  cafe 
arife  confequentially  out  of  the  jurifdidlion  over  the  per- 
fons,   without  the  intervention  of  any  other  a£l  ;  one  of 
them  cannot  properly  be  called  a  primary  and  the  other 
a  fecondary  jurifdi(Stion.     But  whatever  might   here  be 
our  author's  meaning  ;  it  is  evident,  that  where  a  jurif- 
diiSlion  over  things  arifes  confequentially  out  of   a  jurif- 
di<ri!onover  perfons,  the  things,  over  which  fuch  jurifdic- 
tion  is  acquired,   muft  at  the  time  of  acquiring  it  be  the 
property  of  thofe  perfons.     And  from  hence  it  follows, 
that  fuch  things,  as  are  in   their  own   nature    incapable 
of  being  appropriated,  cannot  in   this  way   be  brought 
under  the  jurifdi(^ion  of  a  nation,   or  become  a  part  of 
its  territory. 

'  Grotius  does  not  extend  the  jurifdiclion,   which  he 
fuppofes,   that  a  nation  may    pollibly   have    over  the 
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ocean,  to  the  whole  ocean,  but  only  to  feme  parts  of 
it.  This  partial  jurifdidlion  he  explains  to  be  a  juril- 
di6lion  either  in  refpe^l  of  perfons,  when  a  nation 
has  a  fleet,  which  is  a  maritime  army,  ftationed  in  any 
part  of  the  ocean,  or  in  refpedt  of  territory,  as  far  as 
a  nation  can  from  the  fliore  command  and  reffrain 
thofe,  who  are  upon  that  part  of  the  ocean,  which  is 
next  to  the  fhore,  as  efFedtually,  as  if  they  were  upon 
the  land. 

There  can  be  no  doubt  about  the  jurifdi(Slion  of 
a  nation  over  the  perfons,  which  compofe  its  fleet, 
when  they  are  out  at  fea  j  whether  they  are  failing 
upon  it,  or  are  ftationed  in  any  particular  part  of  it. 
But  when  they  are  thus  ftationed  ;  this  jurifdi^lion  of 
the  nation  is  merely  a  jurifdi<5lion  over  their  perfons, 
and  not  over  that  part  of  the  ocean,  where  thofe  per- 
fons are.  We  may  fay,  if  we  pleafe,  that  the  nation 
has  jurifdiflion  in  that  part  of  the  ocean ;  becaufe  the 
perfons,  over  whom  it  has  jurifdiclion,  are  there.  But 
we  cannot  fay  with  any  fort  of  propriety,  that  it  has 
jurifdiclion  over  the  ocean  itfelf :  becaufe  as  the  per- 
fons, who  are  under  its  jurifdiclion,  have  no  property 
in  the  ocean  merely  by  being  upon  it ;  the  jurif- 
didtion  of  the  nation  over  the  perfons,  who  are  there, 
will  pive  it  no  iurifdidlion  over  the  ocean.  If  a  land- 
army  was  palling  through  an  uninhabited  country,  the 
nation,  to  which  the  army  belongs,  would  have  jurif- 
diclion in  that  country :  becaufe  the  perfons,  who  are 
the  objecSls  of  its  jurifdiclion,  are  in  that  place.  But  in 
the  mean  time,  if  the  army  acquired  no  property  in 
the  country,  the  nation  would  have  no  jurifdiclion 
over  the  land,  where  the  army  happens  to  be  ;  that  is, 
the  land  itfelf,  merely  by  the  armies  being  there,  would 
not  become  the  objecl  of  the  nations  jurifdiClion.  And 
a  fleet,  by  being  in  any  part  of  the  ocean,  where  the 
perfons  who  compofe  it,  cannot  acquire  property,  will 
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no  more  make  that  part  of  the  ocean  the  obje£l  of  a 
nations  jurifdi<5lion,  than  an  uninhabited  country  is 
made  the  obje(St  of  its  jurifJi(rtion  by  the  palBge  of  a 
land-army  through  the  country  vvitliout  acquirmg  any 
property  there.  An  armed  ileet,  when  it  Hes  in  any 
part  of  the  ocean,  may  certainly  repel  any  armed  force, 
that  attacks  It  *,  not  becaufe  this  part  of  the  ocean  is 
under  the  jurifdicllon  of  the  fleet,  or  of  the  nation,  to 
which  the  fleet  belonj's ;  but  becaufe  it  is  under  no  "^ 
jurifdi£l:!on  at  all.  A  fleet  of  fifliermen  have  likewife  a 
right,  when  they  are  hilling  in  any  part  of  the  ocean, 
to  drive  all  others  from  thence,  that  fhail  come  to  fifli 
upon  the  fame  fpot,  where  their  nets  are.  But  this 
right  does  not  arife  from  any  jurifdi(Stion  over  the 
ocean,  but  from  the  community  of  it.  The  place  is 
common  to  all  mankind  to  be  ufed  by  all,  as  they 
have  occaiion ;  and  thofe,  who  have  firft  feized  it  to 
ufe  it,  have  a  right  to  ufe  it  firft.  This  right  indeed 
arifes  from  feizure  or  occupancy :  but  we  muft  diftin- 
guifli  between  the  occupancy  of  a  common  thing  to 
ufe  it,  and  fuch  occupancy,  as  feparates  the  thing  from 
the  common  flock,  and  gives  the  occupant  property 
in  it. 

A  nation  has  jurifdiclion,  in  refpect  of  territory,  over  fo 
much  of  the  bcean,  as  is  included  within  the  land  :  fo  that 
all  fhips  and  all  perfons,  who  are  in  them,  are  under  the 
jurifdiclion  of  the  nation,  if  they  are  in  any  of  its  ports,  or 
in  any  bays,  or  other  arms  of  the  fea,  which  are  appenda- 
ges to  the  land.  This  jurifdi^lion  extends  itfelf  likewife  in- 
to the  niean  ocean,  as  far  as  the  low-water  mark  :  for  the 
fhoreitfelf,though  this  part  of  it  isfometimes  covered  with 
water,  reaches  thus  far.  But  all  beyond  this  is  out  of  the 
jurifdidtion  :  the  nation  can  have  no  right  of  territory  in 
it ;  becaufe, as  it  is  in  its  own  nature  an  uncertain  and  inde- 
terminate thingjit  will  not  admit  of  fuch  occupancy  as  pro- 
duces property  ;  and  thofe  things,  which  are  incapable  of 
being  appropriated,  do  not  admit  of  jurifdi<ftion. 
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It  is  commonly  faid,  that  a  more  extenfive  jurif- 
di£tion  will  be  of  ufe  to  nations,  which  border  on 
the  fea  ;  that  the  fea  is  their  bulwark  ;  that  in  order 
to  lecure  themfelves  againft  being  attacked  on  this 
fide,  it  is  necelTary  for  them  to  be  lords  of  the  fea,  as 
far  as  they  can  extend  their  force  from  the  fhore  by 
means  of  great  guns,  or  other  inftruments  of  the  like 
fort ;  and  that  it  is  reafonable  the  territory  fhould  extend 
fo  far,  becaufe  all  armed  fhips,  which  come  within  that 
diftance,  are  able  to  do  them  milchief  and  are  in- 
deed within  their  bulwark.  What  is  thus  urged  might 
have  fome  weight  ;  if  foreigners,  who  come  with 
armed  fhips  and  are  likely  to  do  mifchief  to  a  nation, 
could  be  proceeded  againft  only  by  the  civil  laws  of 
the  country.  For  its  civil  law  takes  place  only  within 
its  territory  :  and  confequently  if  as  much  of  the  ocean, 
as  is  here  claimed,  was  not  within  the  territory,  an 
armed  force  muft  be  near  enough  to  do  mifchief  from 
the  fea,  or  if  the  territory  reaches  only  to  the  low- 
waters  mark,  it  muft  even  be  landed  ;  before  the  na- 
tion would  have  a  right  to  repel  it.  But  this  is  not 
the  cafe  :  two  nations  in  refpe<St  of  one  another  are  in 
a  ftate  of  equality  :  and  any  danger  which  one  of  them 
apprehends  from  the  other,  is  to  be  guarded  againll 
or  repelled,  not  by  fuch  means  as  the  civil  law  will 
furnifti,  but  by  fuch  as  the  law  of  nature  applied  to  . 
the  collective  perfons  of  civil  focieties  will  allow  of. 
Now  in  a  ftate  of  equahty,  where  there  is  reafon  to 
believe  that  an  injury  is  intended,  the  law  of  nature 
will  allow  us  to  to  demand  fecurity,  that  we  fhall  not 
fufFer  it,  of  thofe,  who  are  other  wife  hkely  to  commit 
it  i  though  the  injury  is  a  diftant  one  :  and  where  fuch 
fecurity  is  refufed,  the  fame  law  will  allow  us  to  make 
ufe  of  force  for  obtaining  it.  Thus  the  law  of  nations 
will  render  the  fea  as  effetSlual  a  bulwark  to  a  nation. 
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which  is  wafhed  by  it  on  one  fide,  or  encompafled  by- 
it  on  all  Udes,  though  the  territory  of  the  nation  ends  at  the 
fhore;  as  the  civil  law  would,  if  the  territory  extended 
from  the  ihore  to  the  utmoft  random  of  a  great  gun. 

o  If  one  nation  has  obliged  itfelf  to  another,  by  par- 
ticular compact,  not  to  go  into  fome  particular  part  of 
the  ocean  v/ith  an  armed  fliip,  or  not  to  come  hither 
either  for  the  purpofe  of  fi filing,  or  for  fuch  other  pur- 
pofcs,  as  are  fpecified  in  the  compact,  the  latter  of  thefe 
nations  will  have  a  right  to  hinder  the  former  from 
doing  what  it  has  thus  obliged  itfelf  not  to  do.  But 
this  right  does  not  arife  from  any  property  in  this  par- 
ticular part  of  the  ocean,  or  from  any  jurifdidtion  over 
it,  but  from  the  good  faith  of  compadl.  The  effect  of 
this  compa6l  may  eafily  be  diftinguifhed  from  pro- 
perty or  jurifdidtion.  Property  or  jurifdi£lion  is  a 
right  of  excluding  all  nations  from  the  ufe  of  a  thing : 
whereas  this  compaft  produces  fuch  a  right  only  againft 
the  flngle  nation,  which  has  made  itfelf  a  party  to  it : 
this  nation  is  not  at  liberty  to  go  into  that  part  of  the 
ocean,  into  which  it  has  bound  itfelf  not  to  come ; 
but  all  other  nations,  that  are  not  parties  to  the  com- 
pafl,  are  as  much  at  liberty  to  go  thither,  as  if  no 
fuch  compact  had  been  made.  It  is  poffible,  that  a 
nation  may,  in  much  the  fame  manner,  acquire  a  fort 
of  exclufive  right  of  fifhing  in  fuch  parts  of  the 
ocean,  as  are  near  to  its  own  coafts.  For  as  one  nation 
might  bind  itfelf  by  compasSl  not  to  come  thither  for 
this  purpofe ;  fo  all  nations,  that  are  likely  to  come 
thither,  might  bind  themfelves  in  the  fame  manner.  A 
tacit  compact  might  likewife  produce  a  right  of  the 
fame  fort :  thofe  maritime  nations,  that  are  in  the 
neighbourhood,  may  tacitly  have  confented  to  eftablifli 
this  right  by  fubmitting  from  time  to  time  to  be  ex- 
cluded from  fifhing  near  to  the  coafls  of  the  nation, 
which  acquires  the  right.     But  this  confent   does  not 

"  Grot.  L.  II.  C.  III.  §  XV. 
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give  the  nation,  wliofe  coafts  they  are,  either  property 
or  jurifdi<Stion  in  thofe  parts  of  the  ocean,  which  are 
near  to  its  coafts.  This  ufage  binds  only  thofe,  who 
have  made  themfelves  parties  to  it  by  fuch  fubmiffion 
or  acquiefcence ;  it  does  not  bind  remote  nations  ;  nor 
does  it  bind  even  neighbouring  nations,  that  are  lately 
become  maritime  ones :  becaufe  as  neither  of  them 
have  ever  acquiefced  in  the  ufage,  or  fubmitted  to  be 
excluded  from  fiiliing  in  thefe  particular  places,  they 
have  never  made  themfelves  parties  to  the  compa<5t 
of  excluilon. 

IX.  We  have  v  already  explained  the  general  notion  Different 
of  war,  and  have  confidered  the  nature  of  private  \var 
in  particular.  This  is  the  only  fort  of  war,  that  could 
happen  in  the  hberty  of  nature.  For  though  fuch  a 
number  of  independent  individuals  might  occafionally 
join  together  in  the  ufs  of  force,  as  would  make  an 
army  equal  to  thofe,  which  nations  commonly  bring 
into  the  field  ,  yet  a  war,  which  is  carried  on  with  an 
army  of  this  fort,  would  not  be  a  public  one.  Public 
war  is  diftinguifhed  from  private,  not  by  the  number 
of  forces  or  the  greatnefs  of  the  army,  that  is  em- 
ployed, but  by  the  character  of  the  perfons,  who  are 
the  contending  parties  in  it.  A  war  of  private  perfons 
or  individuals  will  be  a  private  war,  whatever  the  num- 
bers may  be  that  engage  in  it,  and  take  part  with  one 
fide  or  the  other.  ^"^  Public  war  is  the  war  of  public 
perfons  ;  that  is,  of  civil  focieties  :  and  •  confequently 
there  can  be  no  fuch  war,  where  there  is  no  civil  union. 
But  civil  focieties  a£l,  in  their  intercourfe  with  one 
another,  by  their  refpeiSlive  fupreme  executive  bodies ; 
whether  it  .is  the  friendly  intercourfe  of  leagues  and 
conventions,  or  the  hoflile  intercourfe  of  war.  A  war 
therefore  will  be  a  public  one,  though  it  is  no  otherwife 
the  a6l  of  thofe  civil  focieties,  that  are  the  contending 
parties  in  it,  than  as  it  is  the  ad  of  their  refpective  ex- 
ecutive bodies. 

"  See  B.  I.  C.  XiX.  §  I.  IT.  ,^  Grot.  L.  I.  C.  III.  §  II. 
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All  magiftrates  Indeed  are  public  perfons  :  and  from 
hence  a  queftion  may  arife  ;  whether  every  war,  which 
begins  from  any  magiflrate  whatfoever,  is  public  war, 
or  whether  this  name  is  confined  to  thofe  wars  only, 
that  begin  from  fupreme  magiftrates  ?  x  Grotius  treats 
this  as  a  queftion  about  words,  the  ufe  of  which  is  arbi- 
trary :  we  are  at  liberty  to  give  the  words — public  war — 
either  of  thefe  fenfes  ;  provided  we  explain  beforehand 
the  fenfe,  in  which  we  ufe  them,  and  take  care  to  ufe 
them  fteadily  in  this  fenfe.  But  this  anfwer  will  fcarce 
fatisfy  the  enquiry.  For  they,  who  make  it,  do  not  want 
to  be  informed,  what  fenie  they  are  at  liberty  to  give 
thefe  words  ;  but  in  what  fenfe  they  muft  ufe  them  in  or- 
der to  fpeak  the  language  of  the  law  of  nations. 

To  clear  up  this  matter,  we  may  obferve  firft  ;  that  fince 
a  magiftrate  in  any  civil  fociety  is  no  otherwife  a  public 
perfon,  than  as  he  has  authorized  to  a6l  for  the  fociety  ; 
no  a(Sl,  that  he  does  without  being  authorized  by  the  fo- 
ciety to  do  it,  Is  done  by  him  as  a  public  perfon,  or  can  be 
called  a  public  a6l.  A  war  therefore,  though  It  begins 
from  a  perfon,  who  is  a  magiftrate,  will  not  be  a  public 
war,  unlefs  it  begins  from  him  as  a  magiftrate  ;  that  is 
unlefs  he  is  authorized  by  the  fociety  to  make  war. 

Secondly  ;  in  a  civil  fociety  there  are  commonly  two 
forts  of  inferiour  >  magiftrates  invefted  with  executive 
power  :  one  fort  is  invefted  with  the  internal,  and  the 
other  with  the  external  branch  of  it  ;  fome  magiftrates 
are  commiftione:!  by  the  fociety  to  acSt  with  the  public 
civil  foi-ce  to  put  the  laws  in  execution  at  home  ;  whilft 
others  are  commiftioned  to  avSl  with  the  public  mili- 
tary force  to  defend  and  maintain  the  rights  of  the 
fociety  again  ft  its  enemies  from  abroad.  The  civil  law 
confiders  the  former  fort  of  magiftrates  as  public  per- 
fons :  but  in  the  view  of  the  law  of  nations,  as  they 
have  no  concern  with  any  other  nations,   they  have   no^ 

"  L.  I.  C.  HI.  5  IV.  y  See  B.  II.  C.  HI.  §  XI. 
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public  cliara£ler,  or  are  not  public  perfons.    A  war  there- 
.fore,  which  begins  only  upon  the  authority  of  fuch  magif- 
trates  as  thefe,  is  not  a  public  war  in  the  language   of  the 
law  of  nations. 

Thirdly  ;  amongft  thofemagiflrates,  whoarenppointeclto 
a<Sl:  in  the  external  branch  of  the  executive  power  ;  fome 
have  only  a  fubordinate   authority  :    and  as   thefe  do  not 
acSlfor  tha  nation  at  their  own   difcretion,  but  are  under 
the  direclion  of  the  fupreme  executive  body,   their   cha- 
ra(n:er  in  refpe61:  of  other  nations  is  not  a  public  one.       A 
war  therefore,  which  proceeds  only  from  their  authority, 
cannot  be  called  a  public  one  by  the  law  of  nations. 
Upon  the  whole  ;  whatever  liberty  we  have  to  ufe  words 
In  what  fenfe  we  pleafe  ;  the  law  of  nations  will  call  no 
war  a  public  one,   unlefs  it  proceeds  on  both  parts  from 
thofe,  who  are  invefted  with  fiipreme  executive  power  in 
the  external  branch  of  this  power  :    for  in"  a  view  of  this 
law  no  other  magiftrates  have  a  public  charader  in  refpedl 
of  war. 

^  Grotius  extends  the  notion  of  public  war  to  all 
war,  which  begins  from  any  magiftrate  whatfcever : 
and  to  juftify  this  extenhve  fenfe  of  the  words,  he 
maintains,  that  even  inferiour  magiftrates,  lince  they 
are  appointed  for  the  defence  and  fecurity  of  the 
people  in  their  feveral  diftricSls,  muft  in  confequence  of 
their  appointment  have  a  right  to  make  war,  where 
the  defence  and  fecurity  of  that  part  of  the  people, 
which  is  committed  to  their  truft,  requires  it  ;  unlefs 
they  are  laid  under  fome  poiitive  reftraint  by  civil  law. 
He  allows  however,  that  in  fadl  mofl:  or  rather  all  civil 
focieties  have  taken  care  by  fome  poiitive  provifion  to 
lay  their  inferior  magiftrates  under  fuch  a  reftraint : 
becaufe,  as  the  fafety  of  the  whole  fociety  is  hazarded 
in  war,  it  was  proper  to  confine  the  right  of  making 
war  to  the  fupreme  executive  body,  which  has  the  care 

^  L.  I.  C.  Ill,  §  IV.  V. 
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of  the  whole.  But  the  contrary  ophiion  is  more  con- 
fjAent  with  the  nature  and  effects  of  focial  union.  The 
appointment  of  an  inferior  magiftrate  does  not  leave 
him  at  hbcrty  to  make  war,  till  fome  politive  civil  law 
reurains  him:  on  the  contrary .fuch  magiftrates  can 
have  no  right  of  m.aking  war,  unlefs  this  right  has 
been  given  them  by  fome  pofitive  civil  law.  In  confe- 
quence  of  focial  union  the  exercife  and  direction  of  the 
common  force  belongs  to  the  colle6tive  body  of  the 
fociety,  and  not  to  any  particular  part  of  this  body  : 
nothing  but  a  pofitive  appointment  made  by  this  body 
itfelf  in  fettling  the  conftitution,  or  by  the  legiflative 
body,  which,  after  the  conftitution  is  fettled,  adls  for 
the  collective  body,  can  naturally  authorize  any  particu- 
lar part  of  the  fociety,  or  any  particular  perfon  in 
it,  that  is,  any  executive  body  or  any  magiftrate,  to 
exercife  and  diredt  the  common  force.  A  magiftrate, 
who  is  appointed  to  a6l  in  the  internal  or  civil 
branch  of  the  executive  power,  can  only  ufe  this  force 
at  home,  and  is  reftrained  by  the  nature  of  his  office 
from  ufing  it  any  otherwife  even  at  home,  than  under 
the  dire^ion  of  the  civil  law.  Such  a  magiftrate  there- 
fore has  no  more  right  to  make  external  war,  than  a 
private  perfon.  And  the  ufe,  which  he  is  authorized 
to  make  of  the  public  force  at  home,  to  put  the  laws 
in  execution,  if  it  can  be  called  public  war  at  all,  is 
only  public  war  by  the  civil  law,  and  not  by  the  law  of 
nations.  In  the  external  branch  of  executive  power 
the  notion  of  an  inf>^rior  magiftrate  or  fubordinate 
commander  implies,  that  the  fociety  has  appointed  him 
to  aiSt,  not  at  his  own  difcretion,  but  under  the  direc- 
tion of  the  fupreme  executive  body.  The  nature  there- 
fore of  his  appointment,  though  he  is  a  magiftrate,  gives 
him  no  right  to  begin  an  external  war. 

But  though   all   madftrates  of  one   fort,  and  all  in- 
ferior  magiftrates  of  the  other  fort,    are  reftrained  by 
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the  nature  of  focial  union  and  the  terms  of  their  rei- 
pe^Stive  appointments  from  making  war ;  it  may  be 
afked,  whether  there  are  no  cafes,  in  which  this  re- 
flraint  is  taken  oft,  and  confequently  in  which  a  war, 
that  is  made  upon  the  authority  of  any  magiftrate 
whatfoever,  will  be  a  public  one  ?  Grotius  mentions 
two  cafes,  which  he  fuppofes  to  be  of  this  fort  :  firft, 
when  the  ordinary  officers  of  a  magiftrate  are  fufficient 
to  reftrain  a  few  difobedient  fubje6ts  without  hazarding 
the  fafety  of  the  whole  fociety ;  or  f;;condly,  when  . 
fome  immediate  danger  arifes,  which  will  not  allow 
him  to  have  recourfe  to  the  fupreme  magiftrate  for  his 
authority.  In  the  ftrft  of  thefe  cafes  our  author  proceeds 
upon  the  principles,  with  which  he  fet  out ;  that  all  ma- 
giftrates  are  naturally  at  liberty  to  make  war,  if  they 
are  not  reftrained  by  fome  pofitive  law ;  and  that  the 
defign  of  fuch  politive  law  is  to  prevent  the  fafety  of 
the  whole  fociety  from  being  hazarded  by  a  perfon, 
who  is  only  entrufted  with  the  care  of  a  part  :  from 
whence  he  concludes,  that  where,  without  hazarding 
the  fafety  of  the  whole,  any  inferiour  magiftrates  by 
the  help  of  their  ordinary  attendants  can  reprefs  a  few 
rebellious  fubje^ls,  the  obligation  of  thefe  reftraining 
laws  ceafes,  becaufe  the  reafon  of  them  ceafes.  We 
muft  certainly  allow,  that,  where  a  magiftrate  has  any 
ordinary  attendants  aftlgned  to  him  by  the  public,  for 
the  purpofe  of  uiing  the  common  force,  he  has  au- 
thority to  employ  them  for  this  purpofe.  But  this  au- 
thority extends  no  farther,  than  the  nature  and  end  of 
his  appointment  extends  :  if  in  any  inftance  he  ult^s 
even  the  force,  with  which  he  is  inrrufted,  in  any  other 
manner,  '  or  for  any  other  purpofe,  than  is  warranted 
by  his  appointment  ;  this,  as  it  is  his  ov/n  a^l,  and 
not  the  a<St  of  the  pubhc,  cannot  be  called  public  war. 
The  refcraint,  that  he  is  under,   does  not  arife  from  any 
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pofitive  a£t  of  the  law,  but  from  a  negative  a6l  of  it: 
he  has  no  right  to  ufe  the  force   that    is    in   his  hands, 
at  his  own    difcretion  ;  not  becaufe  any  poiitive  law  has 
retrained  him  from  doing  any  thing,   which   as   a  ma- 
giftrate  he  might  otherwife  have  done  -,  but  becaufe  as 
a   member  of  the  fociety  he    has  no    right    to  ufe  the 
public  force  at  all  without  the  concurrence  of  the    fo- 
ciety:    and    confequently,   though    he  is  appointed  to 
be   a  magil^rate,  he  haS  no   right  to    ufe  it  any  farther 
than  the  law  has  empowered  him.     It  is  neither  the 
equitable   confideration,  that  he,  who  is  entrufted   only 
with  the  care  of  a  part,   ought  not  to  hazard  the  fafety 
of  the  whole,    nor  any   pofitive   law   made    upon    this 
equitable  confideration,  that  reftrains  an  inferiour  mag- 
iftrate  from    making  war  at  his  own   difcretion.     The 
reftraint  arifes  at  firft  from  focial  union,    and  continues 
even  after  he  is   appointed  to  be  a  magiilirate,  as  far  as 
the  law  has  not  taken  it  off  by  the  exprefs  terms  of   his 
commillion,    or  by  the  nature  of    the    mag  iftracy  to 
vdiich  he  is  appointed.     And  if  the  lavt^s   had  not  thus 
given   him  a    difcretionary  power,   however  poflible  or 
however  likely  it  might    be,  that  the.  force,    which   he 
could  exert  by  his  ordinary  attendants,    would   repel  or 
Hop  an  infurreclion  ;    yet  he  is   not  at  liberty  to  exert 
this  force,  as  a  magiftrate,  any  otherwife  than  the   law 
has  commilTioned  him  :    becaufe  beyond  his  commjffiou 
he  has  no  more  right  than  a    private  perfon,    to  judge 
about  this  poffibility  or   this  hkelihood  and  to    a(Si:  up- 
on fuch  judgment.     In  the  fecond  cafe  we  agree  with 
our  author,   that  an  inferiour  magiftrate  may   ufe  what 
force   he    has  at    hand,  to  repel    fuch  an   immediate 
danger,    as   will  not  allow  him  time  to  have  recourfe 
to  the  fupreme  executive  body.     But  this   a6t  of  force 
is  no  more  a  public  war   upon    account  of  his    being  a 
magiftrate,   than    it  would  have  been,   if  the  fame  pri- 
vate perfons,  who  z€i  with  him,  hadaded  whhout  him. 
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The  force  which  he  exerts  for  this  purpofe,  if  in  exerdrig 
it  he  exceeds  the  conimiffion,  under  which  he  a61s  as  a 
magiftrate,  isonlyprivate  force.  Itisnothis  authority,  but 
a  failure  of  jurifdidlion,  upon  account  of  the  exigency  of 
the  cafe,  that  makes  the  force  lawfuL 

After  what  has  been  faid,  it  will  be  needlefs  to  enquire 
whether  an  inferiour  magiftrate,  where  he  is  notprefTed  by 
any  fuch  exigency,  may  make  war,  as  he  fees  opportunity, 
upon  a  conjecture,  that  thefupreme  executive  body  would 
authorife  him,  if  he  was  to  confult  it.  For  an  inferiour 
magiftrate  has  no  right  to  acl  with  force  beyond  his  com- 
miflion.  If  therefore  the  nature  of  his  office  and  the 
terms  of  his  appointment  have  given  him  no  difcretionary 
power ;  he  has  no  right  to  z£t  upon  any  conjcifture,  which 
he  makes,  about  what  he  might  probably  be  authorized  to 
do,  if  he  was  to  confult  the  fupreme  executive  body. 

All  wars  of  a  nation  againft  its  external  enemies  are 
not  public  wars.  To  make  a  war  a  public  one,  both 
the  contending  parties  muft  be  public  perfons ;  that  is, 
it  muft  be  a  war  of  one  nation  againft  another ;  and 
confequently  it  muft  begin  and  be  carried  on  by  the 
authority  of  the  fupreme  executive  body  on  both  fides. 
Where  a  nation  makes  war  upon  pirates  or  other  rob- 
bers, though  thefe  are  external  enemies,  the  war  will 
be  a  mixed  one :  it  is  pubhc  on  one  fide  -,  becaufe  a 
nation  or  public  perfon  is  one  of  the  parties  :  but  it  is 
private  on  the  other  fide  ;  becaufe  the  parties  on  this 
fide  are  private  perfons,  who  a£l  together  occafionally 
and  are  not  united  into  a  civil  fociety.  A  band  of  rob- 
bers or  a  company  of  pirates  may  in  fa6l  be  united  to 
one  another  by  compadt ;  and  may  have  ftipulated 
with  one  another  in  this  compaC):  to  be  diredl- 
ed  by  the  common  underftanding  and  to  act  by 
the  common  force  for  their  general  benefit.  But  they 
are  ftill  by  the  law  of  nature  only  a  number  of  un- 


482  INSTITUTES       OF  B.  II. 

conne<5ted  individuals;  and  confequently  in  the  view 
of  tiie  law  of  nations  they  are  not  confidered  as  one 
collective  body  or  public  perfon.  For  the  compact, 
by  which  they  unite  themfelves,  is  void  :  becaufe  the 
matter  of  it  is  unlawful.  The  individuals,  that  form 
themfelves  into  a  civil  fociety,  are  bound  by  their  fe- 
cial compaCl:  to  purfue  and  to  maintain  a  common  bene- 
fit :  but  this  common  benefit  is  fuch  an  one,  as  is 
intended  to  be  confident  with  the  obligations,  which 
they  are  naturally  under  to  the  reft  of  mankind. 
Whereas  the  common  benefit,  which  a  band  of  robbers 
or  a  company  of  pirates  propofe  to  them.felves,  con- 
-     lifts  in  doing  harm  to  the  reft  of  the  mankind. 

"VVhea  any  of  the  members  of  a  civil  fociety  make 
ufe  of  force  to  oppofe  the  execution  of  the  laws,  or  to 
fupport  themfelves  in  the  violation  of  them,  and  the 
magiftrates,  who  are  entrufted  with  the  internal  exe- 
cutive  power,  exert  the  civil  force  to  repel  or  to  reprefs 
them  j  this  is  a  contention  by  force,  and  may  there- 
fore be  called  war  ;  though  in  our  common  way  of 
fpeaking  we  do  not  ufually  give  it  this  name.  On  one 
fide  it  is  a  riot,  or  a  tumult,  or  a  fedition,  or  an  un- 
lawful refiftance.  But  I  do  not  know,  that  in  our 
language  there  is  any  particular  name  for  it  on  the 
other  lide.  According  to  our  authors  notion  of  pub- 
lic war  J  this  ufe  of  force  on  the  fide  of  the  magiftrate 
would  be  a  public  war,  and  the  whole  a(St  of  conten- 
tion, if  we  take  in  both  parts,  would  be  a  mixed  war. 
But  in  the  language  of  the  law  of  nations  it  is  certainly 
neither  puplic  nor  mixed.  For  this  law  relates  only  to 
the  intercourle  of  a  nation  with  the  reft  of  mankind, 
and  takes  no  notice  of  what  pafTes  within  a  nation, 
either  between  the  feveral  members  of  it,  or  between 
the  body  and  any  of  the  members.  If  the  force, 
which  is   made  ufe  of  for  thefe   unlawful  purpofes  by 
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the  members  of  the  fociety,  iliould  be  fo  great,  as  to 
make  it  neceffary  for  the  civil  magiftrate  to  take  the 
military  force  to  his  aiiiftance ;  yet  as  long  as  this  force 
is  under  the  dire<^ion  of  fucli  a  magiftrate,  the  con- 
tention is  ftill  what  it  was  before  :  it  has  no  name  on 
the  part  of  the  fociety,  and  is  called  a  riot,  or  a  tu- 
mult, or  a  fedition,  or  an  unlawful  reiiftance,  on  the 
part  of  the  members. 

When  the  feditious  members  are  fo  ftron?,  that  the 
executive  body  is  obliged  to  interpofe  and  to  take  the 
command  and  dire£l"ion  of  the  military  force  ;  this  con- 
tention is  called  a  rebellion  on  the  part  of  the  fubje<5ls,  and 
may  be  called^  civil  war  on  the  part  of  the  fociety.  A 
contention  by  force  is  a  mixed  a6l  of  the  fame  fort  and 
may  on  each  part  be  called  by  the  fame  names,  where 
the  fubje»5ls  endeavour  by  unjuft  force  to  overturn  the 
government,  and  the  executive  body  on  behalf  of  the 
fociety  interpofes  with  the  military  force  to  fupport  it. 

In  monarchies  either  abfolute  or  limited,  where  the 
matter  in  difpute  is  the  title  to  the  crown,  and  this  title 
has  been  left  doubtful  by  the  civil  law,  a  contention  by 
force  is  a  civil  war  on  both  parts.  But  if  the  civil  law  has 
clearly  determined  the  title,  fuch  a  contention  by  force 
is  a  rebellion  on  the  part,  that  claims  againft  the  civil 
law,  and  a  civil  war  only  on  the  part  that  claims  under  it. 

Where  force  is  made  ufe  of  by  the  members  of  a 
civil  fociety  to  refift  fuch  tyrannical  oppreffion  of  the 
governours,  as  is  fubverfive  of  the  ends  of  focial  union  ; 
a  war  of  this  fort  cannot  properly  be  called  rebellion  ; 
iince  this  name  imports  a  forcible  oppolition  to  lawful 
authority.  And  the  prefumption,  that  civil  governours 
will  always  difcharge  their  duty,  has  prevented  man- 
kind from  giving  it  any  name,  v/hich  implies  injuilice 
on  the  fide  of  the  governours.  Such  a  war  therefore  goes 
under  the   general  name  of  a  civil  war.  ' 
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If  any  one  ftiould  aik,  whether  thefe  internal  wars  of 
a  civil  fociety  are  public,  or  private,  or  mixed  ?  we 
we  muft  certainly  anfwer,  that,  in  the  language  of  the 
law  of  nations,  they  are  neither.  For  lince  this  law 
takes  no  notice  of  what  paffes  within  a  civil  fociety,  as 
far  as  what  pafTes  there  has  no  reference  to  the  reft  of 
mankind  ;  it  has  no  occafion  to  mention  wars  of  this 
fort,  and  therefore  gives  them  no  name  ;  it  does  not  fo 
much  as  call  them  wars ;  and  much  lefs  does  it  rank  them 
under  the  heads  of  public,  or  private,  or  mixed.  The 
reafon,  why  fome  writers  have  thought,  that  thefe 
contentions  by  force  within  a  fociety  are  not  to  be  called 
wars  at  all,  may  perhaps  have  been,  that  the  law  of 
nations  does  call  them  fo.  But  this  reafon  is  of  no 
weight :  for  the  law  of  nations  does  not  call  them  wars ; 
not  becaufe  they  are  not  wars  ;  but  becaufe  they  are 
fuch  a6ls,  as  do  not  come  within  its  view,  and  as  it  has 
therefore  given  no  name  to.  They  have  certainly  the 
nature  of  wars ;  for  they  are  contentions  by  force. 
Common  ufage  likewife  has  given  them  this  name  and 
calls  them  civil  wars.  And  if,  inftead  of  attending  to 
the  precife  language  of  the  law  of  nations,  we  attend 
to  the  nature  of  the  adts  *,  we  fliall  find,  that  civil  wars 
may  be  either  public,  or  mixed,  or  private.  A  civil 
war  upon  a  doubtful  title  to  the  crown  may  be  called 
a  public  one  ;  becaufe  the  heads  of  each  party  are  re- 
fpedtlvely  coniidered  by  their  own  people  as  public 
perfons.  Where  the  contention  by  force  is  a  rebellion 
on  the  part  of  the  people,  and  a  civil  war  on  the  part 
of  the  government ;  this  is  a  mixed  war  :  one  of  the 
parties  is  under  the  condu(51:  of  a  public  perfon  and 
the  otJier  conftfts  of  private  perfons.  And  lince  the 
people  cannot  a6t  upon  a  right  of  reliftance,  but  only  fo 
far  as  they  are  not  in  fubjeclion  and  the  governours 
have  no  jurifdiclion  ;  a  civil  war,    which  begins  and   is 
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carried  on  upon  this  right,  may  be  called  a  private 
one  :  becaufe,  where  there  is  no  fubje^lion  on  one  fide, 
and  no  jurfdicStion  on  the  other,  the  perfons  concerned 
are  in  rerpe(St  of  one  another    private   perfons. 

X.    Public  war   is  divided  into  perfe^l  and  imperfe(fV.   ^°'^   ^^^j^^^ 
The  former  fort    is  more  ufually  called  folemn  accord-  and    why 

11  r  •  111  r  ^  called    iuft 

mg  to  the  law  or  nations,  and  the  latter  unlolemn  war.  -^var. 
Grotius  defines  perfe<SI:  or  folemn  war  to  be  fuch  pub- 
lic war  as  is  declared  or  proclaimed.  Indeed  the  very- 
name  of  war  is  fo  far  appropriated  by  common  ullige 
to  folemn  war,  that,  when  we  fpeak  of  war,  we  are  ge- 
nerally fuppofed  to  mean  this  fort ;  unlefs  we  add  fome 
term  of  diftiniStion  to  flievv,  that  we  mean  fome  other  fort, 
by  calling  it  a  private  war,  or  a  civil  war,  or  a  piratical 
war.  Unfolemn  or  imperfect  wars  between  nations, 
that  is,  fuch  wars  as  nations  carry  on  againil:  one  an- 
other without  declaring  or  proclaiming  them,  though 
they  are  public  wars,  are  feldom  called  wars  at  all :  they 
are  more  ufually  known  by  the  name  of  reprizals  or  of 
acts  of  hoftility. 

Thus  we  find,  that  to  make  a  war  a  folemn  one, 
according  to  the  law  of  nations,  ^  two  things  are  re- 
quired :  firft  it  mufi:  be  a  public  war  ;  that  is,  the  con- 
tending parties  muft  be  two  nations  acting  refpectively 
under  the  diredion  and  by  the  authority  of  their  fu- 
preme  executive  body :  and  fecondly  it  muft  be  pro- 
claimed, notified,  or  declared.  The  ufe  of  the  common 
force  of  a  nation  by  lawful  authority  to  quell  infurrec- 
tions,  or  to  reprefs  rebeUions,  though  we  find,  that 
there  is  fometimes  a  declaration  of  war,  at  leafi;  on  the 
fide  of  the  rebels,  is  not  a  folemn  war  according  to  the 
law  of  nations  \  becaufe  this  law  does  not  confider  it 
as  a  public  war  :  and  reprizals,  though  they  are  con- 
tentions by  force  between  two  nations,  and  may  there- 
fore be  called  public  wars,  are  not  folemn  wars  j  becaufe 
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they  are  not  preceded  by  any  exprefs  and  open  declaration 
of  war. 

Perhaps  another  definition  of  folemn  war  may  be 
found,  which  will  help  us  in  explaining  the  natural  ef- 
fects of  proclaiming  or  declaring  war.  A  folemn  war 
is  a  war,  which  appears  evidently  to  be  a  national  adl 
on  both  fides,  or  to  be  the  war  of  the  whole  collective 
body  of  one  nation  againft  the  whole  collective  body  of 
another.  This  definition  includes  all  that  is  included  in 
our  authors  definition.  A  war  cannot  be  a  national 
act  on  both  fides  without  being  a  public  one  :  and  it 
cannot  appear  evidently  to  be  a  national  act  without  be- 
ing proclaimed  or  declared. 

When  a  folemn  war  is  called,  as  it  fometimes  is  call- 
ed, a  juft  war  according  to  the  law  of  nations  ;  ^  Grotius 
imagines,  that  this  appellation  is  intended  to  denote, 
not  that  the  law  of  nature  or  of  nations  allows  only  this 
fort  of  war,  and  forbids  all  other  forts,  but  that  this 
fort  produces,  —  quofdam  juris  effeBiis^  —  certain  efFedts 
by  the  law  of  nations,  which  no  other  fort  v/ill  pro- 
duce. The  effects,  which  he  means,  are  impuni- 
ty for  what  is  done,  and  property  in  what  is  taken. 
We  will  enquire  prefently  how  far  thefe  efFe£ts  are  pe- 
culiar to  folemn  war,  and  in  the  mean  time  will  exa- 
mine our  author's  opinion  about  the  reafon  for  giving 
the  name  of  juft  wars  to  wars  of  this  fort.  V/hat  he 
has  advanced  about  the  efi:ects,  which  the  law  of  nati- 
ons allows  to  folemn  wars,  and  about  the  reafon  for 
calling  them  juft  wars  upon  account  of  thefe  efFe^s, 
he  explains  by  the  two  inftances  of  marriages  and  wills. 
When  the  Roman  law  calls  the  matrimonial  union  of 
free  perfons  a  juft  marriage  ;  this  appellation,  he  fays, 
is  not  intended  to  denote,  that  the  matrimonial  union  of 
flaves,  though  this  has  not  the  fame  appellation  given 
to  it,  is  unjult  or  forbidden,  but   only    that   the  former 

b  Ibid. 
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produces  fome  efre^ls  or  fome  cbims  by  this  law,  which 
the  latter  does  not  produce.  In  like  manner  when  a  will 
as  it  is  dillinguiilied  from  a  codicil,  is  called  a  ju(\  will  by 
the  fame  law,  we  are  not  to  underftand  from  hence,  that 
makiug  a  codicil  is  an  unlawful  acft,  but  only  that  this  law 
gives  fome  effe(Sl:s  to  a  will,  which  it  does  not  give  to  the 
codicil. 

But  perhaps  a  juft  marriage  and  a  juil  will  might  derive 
this  appellation  rather  from  their  nature,  than  from  their 
Gonfequences.     Some  matrimonial  unions  feem  to  have 
been  ealled  juil  marriages,  not  upon  account  of  the  effedls 
of  law,  which  they  produced,  but  upon  account  of  their 
legal  perfection,   that  is,   their  exadl  conformity  to   the 
ftridteft  or  higheft  rules,  which  the  law  relating   to  fuch 
unions     had     prefcribed  :     whilft    other     matrimonial 
unions,   though  the  law,   as  it  had  not  forbidden  them, 
allowed  of  their  validity,   which  were    not    called   juft 
marriages ;     becaufe    they    wanted  this  conformity  to 
the  higheft  rules  of  the  law,  and  were  therefore  in    the 
view  of  the  law  imperfe6l  in  their  kind.     In  like  manner 
one  fort  of  difpofltion  of  a  man's  goods  upon  the  event 
of  his  death  feems  to  have  been  called  a  juft  will,  whilft 
another  fort  was  called  a  codicil  without  the  appellation 
of  juft  j    becaufe  the  former   was  perfedlly  conformable 
to  the  ftricleft  notion,  that  the  law  had  of  fuch  a  dilpoii- 
tion,  or  was  attended  with  all  the  qualities,   that  the  law 
required  ;    whilft  the  latter,  having  no  more  requilites  of 
law,    than  were  neceftary  to  to  make  it  a  valid   adl,   fell 
ftiort  of  legal  perfedlion. 

The  Roman  writers  apply  the  word  — juft  —  to  fome 
wars,  and  diftinguifti  them  from  other  wars,  to  which 
they  do  not  give  the  fame  appellation.  But  when  the 
former  are  thus  called  juft  wars  ;  this  appellation  is  not 
deligned  to  denote,  that  they  produced  any  pecuhar 
effects  of  law,  but  only  that  in  the  manner  of  begin- 
ning them,  they  were  exadlly  confornjiable  to  the  rules 
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of  their  fecial  law  or  law  of  arms.  When  they  call  this 
law  the  law  of  nations ;  we  are  not  to  underftand  from 
hence,  that  it  was  a  poiitive  law  edablilhcd  by  the  con- 
fent  of  all  nations.  It  was  in  inielf  only  a  civil  laAv  of 
their  own  :  they  called  it  a  law  of  nations  ;  becaufe  the 
defign  of  it  was  to  direct  them,  how  they  jQiould  behave 
towards  other  nations  in  the  hoftile  intercourfe  of  war  ; 
and  not  becaufe  all  nations  were  obliged  to  obferve  it. 

I  do  not  deny,  that  fuch  acts,  as  are  called  juft  ones, 
upon  account  of  their  legal  perfection  or  their  exadt  con- 
formity with  law,  produce  efFedls,  which  other  adis,  that 
are  lefs  perfe£l:  in  their  kind,   will  not   produce  :  I  only 
deny,  that  thefe  effedls  of  the  law  are  the  reafon,    why 
the  a6ls  are  called  juft  ones.     And  in  denying  this    I  am 
fupported  by  a  very  common  ufe  of  the  word — juft.  We 
frequently  apply  it  to  both  actions  and  to   things  to  de- 
note, that  they  are  perfect  in  their  kind.     In  this  fenfe 
we  fpeak  of  a  juft  battle,  a  juft  army,  and  a  juft  volume, 
to  diftinguiih  them  from  a  Ikirniifli^   a  fmall  party,  and 
a  pamphlet.   Since  therefore  actions  are  thus  called  juft, 
to    denote,    that  they   have    a    general  perfection     in 
their  kind  ;    it  is  reafonable  to  conclude,  that,  when  they 
are  called   juft  in  reference  to  any  law,    this  app^lli.tion 
Ihould  be  underftood  to  denote,   that  they  have  a  legal 
perfection  in  their  kind. 

For  thefe  reafons  I  am  inclined  to  think,  that  a  fo- 
lemn  war  is  called  a  juft  one  according  to  the  law  of 
nations ;  becaufe  in  the  view  of  this  law  it  has  fome 
fort  of  legal  perfection.  But  this  perfection  cannot  con- 
ftft  in  an  internal  conformity  with  the  law  :  for  if  it 
did,  as  this  law  is  only  the  law  of  nature  applied  to 
the  collective  perfons  of  civil  focieties,  no  wars  could 
be  called  juft,  unlefs  they  were  moved  upon  fuch  rea- 
fons, as  the  law  of  nature  will  juftify :  whereas  in  the 
fenfe,  that  we  are  now  enquiring  about,  wars  are  called 
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juft,  provided  they  are  folemn,  without  any  regard  to 
their  internal  rcafons.  The  legal  perfe<5tion  therefore, 
upon  account  of  which  folemn  wars  are  diftinguiflied 
from  other  wars  by  this  appellation  of  juft,  is  merely 
external.  The  reader  may  probably  fee  by  this  time 
what  this  external  perfe6tion  is.  As  nations  are  the  only 
proper  objects  of  the  law  of  nations ;  no  contention 
by  force  is  properly  called  war  in  the  language  of  this 
law,   unlefs  nations  are  the  contending  parties,    that  is,  * 

unlels  it  is  a  public  war.  But  amongft  the  wars  of  na- 
tions, fome  are  imperfectly  public.  If  one  nation  feizes 
the  goods  of  another  nation  by  force,  upon  account  of 
fome  damages,  which  the  former  has  fufFered  from  the 
latter  j  fuch  contentions  by  force  are  called  reprizals. 
There  may  likewife  be  other  a£ts  of  hoftility  between 
two  nations,  which  do  not  properly  come  under  the 
notion  of  reprizals,  fuch  as  the  befieging  of  each  other's 
towns,  or  the  finking  of  each  other's  fleets,  whilft  the 
nations  in  other  refpefts  are  at  peace  with  one  another. 
Thefe  are  public  wars,  becaufe  nations  are  the  contend- 
ing parties.  But  as  they  are  confined  to  fome  particu- 
lar obje^s,  they  are  of  the  imperfedl  fort,  and  do  not 
come  up  to  the  higheft  notion  of  a  public  war,  which 
confifts  in  a  war  of  the  whole  collective  perfon  of  one 
nation  againfl  the  whole  colle6live  perfon  of  another 
nation.  The  delign  of  a  declaration  of  war,  by  which 
the  war  becomes  a  folemn  one,  is  to  bring  it  up  to  this 
higheft  notion  of  public  war,  or  to  make  It  perfedlly 
public :  and  it  is  this  legal  perfection,  from  whence 
fuch  wars  have  the  appellation  of  juft  ones  :  by  calling 
them  juft  wars  we  only  mean,  that  they  are  perfeCl 
ones  according  to  the  law  of  nations. 

XI.  The  law  of  nations  confiders  each  civil  fociety  Juflifying 
as  a  moral  perfon,    and  all  the  feveral  focieties  of  the  ^"^'^* 
world  as  fo  many  diftincft    perfons  in  a  ftate  of  natural 
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equality.  Since  therefore  an  injury  is  by  the  law  of 
nature  tlie  only  juftifiable  caufe  of  war  amongft  indi- 
viduals in  a  like  ftate  of  equality  j  nothing  but  an  in- 
jury will  juftify  a  war  amongft  civil  focieties  by  the  law 
of  nations.  But  ^  as  amongft  individuals,  fo  likewife 
amongft  civil  focieties,  an  injury  will  make  the  ufe  of 
force  juft,  either  before  or  after  it  is  done.  Force  may 
be  made  ufe  of  amongft  nations,  to  guard  againft  an 
injury  before  it  is  done  ;  to  ftop  it,  when  it  is  begin- 
ning ;  to  obtain  fecurity,  that  it  fhall  not  proceed  j  or 
to  repel  it,  when  it  is  near  at  hand.  After  an  injury  has 
been  done,  it  produces  both  a  right  to  recover  repara- 
tion for  the  damages,  that  have  arifen  from  it,  and  a 
right  likewife  to  infli<5l  punifhment  In  order  to  prevent 
the  nation,  which  has  done  harm  now,  from  doing 
the  like  again. 

By  the  law  of  nature   a  future   injury  is  not   a  juft 
caufe  of  private  war,    unlefs  there   is   a  plain    defign 
of  doing  it   and   no  other  way  of  preventing  it  from 
being  done.     And  this  law,    when  it  is  applied  to  civil 
focieties,    and  fo  becomes  a  law  of  nations,    makes  no 
farther    allowance   in  favour    of  public  war.       "^  The 
growing  power   therefore  of  a  nation,  whilft  it  abftains 
from  doing  and  from   attempting    to  do    injuries  to  its 
neighbours,    is  no  juftifiable   caufe   for  them  to  make 
war  upon  it,    in  order  to  ftop  the  growth  of  its  power, 
before  it   has   acquired   ftrengtli    enough  to  give  it  an 
opportunity  of  injuring  them.     For  it  is  only  the  appa- 
rent  defign  of  doing  an  injury,    and  not  the  power  of 
doing  one,     that  makes  defence  by  force   lawful.     In 
deliberations  about  war  fome  regard  may  indeed  be  had 
to   the  probability,    that  a  nation  will  grow  too  ftrong 
for  us,    if  we   do   not  take   care   to  reduce  it  in  time. 
But  this  can  only  be  regarded  as  a  prudential  caufe  and 
not  as  a  juftifiable  caufe  of  war.     If  other  caufes  make 

^  Grot.  L.  II.  C.  I.  §  II.     ^  Grot.  L.  11.   C.  I.   §  XVII    C  XXII.  §V. 
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a  war  juft,  this  conlideration  will  make  it  advifeable : 
but  this  confideration  alone  is  not  fufficient  to  juftify  a 
war,   if  no  injury  has  yet  been  done  or  attempted. 

The  law  of  nations  being  the  fame  amongft  civil  fo- 
cieties  with  the  law  of  nature  amongft  individuals  j  no- 
thing but  what  is  ftriclly  or  properly  an  injury  will 
juftify  a  public  war.  From  whence  it  follows,  that 
where  any  nation  makes  war  upon  another  only  upon 
account  of  ^  fome  negle£l  or  refufal  of  what  is  matter  of 
favour,  or  of  courtefy,  or  even  of  humanity,  fuch  a 
war  is  contrary  to  the  law  of  nations.  The  falfe  religion 
likewife  of  a  nation  can  be  no  otherwife  a  juft  caufe 
of  making  war  upon  it,  than  as  this  rehgion  has  actual- 
ly produced  fome  real  and  proper  injury  or  foms  at- 
tempt to  do  fuch  an  injury. 

Not  only  fuch  injuries,  as  afFe£l  a  nation  Immedi- 
ately in  its  coUedlive  capacity,  ^  but  fuch  likewife,  as  are 
done  to  any  of  its  members,  are  a  juftifiable  caufe  of 
war.  For  thefe,  by  the  law  of  nations,  are  parts  of  the 
colle£live  perfon  of  a  nation  ;  and  injuries,  which  are 
done  to  parts  of  this  perfon,  are  done  to  the  perfon  it- 
felf.  But  when  we  fpeak  of  an  injury,  which  is  done  to 
one  member  or  to  a  few  members  of  a  civil  fociety,  as 
a  juftifiable  caufe  of  war  ;  it  is  neceftary  to  diftinguifh 
between  what  is  a  juft  caufe  of  war  in  refpe(5V  of  the 
nation  itfelf,  to  which  thefe  members  belong,  and 
what  is  a  juft  caufe  of  war  in  refpe6t  of  the  nation,  that 
has  done  the  injury.  As  a  civil  fociety  is  obliged  by 
the  focial  compafl  to  guard  the  rights  of  its  feveral 
members  ;  fo  it  is  obliged  likewife  by  the  fame  compa(Sl 
to  guard  the  common  intereft  of  the  whole.  Unlefs 
therefore  the  injury,  which  fome  of  the  members  have 
fuiFered,  affects,  either  in  itfelf  or  in  its  confequences, 
the  whole  fociety,  or  fuch  a  part,  as  bears  a  conftdera- 
ble  proportion  to  the  whole  ;    however  it  might  juftify 

e  Grot.  L.  TI.  C.  XXII.  §  XVI.         ^  L.  II.  XXV.  §  I,  H. 
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a  war  In  refpe£t  of  the  nation,  which  has  done  the  in- 
jury ;  it  would  fcarce  juftify  the  governours  of  the  na- 
tion, to  which  thofe,  who  have  fufFered  the  injury  be- 
long, in  relpe£t  of  the  duty,  which  they  owe  to  their 
own  fociety,  if  they  fhould  hazard  the  fafety  of  the 
whole  by  a  war,  and  facrifice  the  lives  of  many  and 
the  fortunes  of  moft  of  their  fubjedls  to  redrefs  fuch  an 
injury.  In  the  mean  time  the  duty,  which  the  fociety 
owes  to  its  injured  members,  is  not  fuperfeded.  Though 
the  fociety  is  not  obliged  to  redrefs  them  by  v/ar, 
when  this  method  of  redrefs  is  inconfiftent  with  the 
general  intereft  ;  yet  it  is  ftill  obliged  to  fecure  their 
rights :  and  this  obligation  can  be  no  otherwife  dif- 
charged  than  by  making  them  amends  out  of  the  pub- 
lic property  for  what  they  have  loft. 

Amongft  the  other  ways,  in  which  an  injury  is  a 
juft  caufe  of  war,  we  have  mentioned  the  right  of  in- 
flicting puniftiment,  where  an  injury  has  been  commit- 
ted. And  as  s  individuals  have  this  right  in  a  ftate  of 
equality,  the  law  of  nations  gives  the  fame  right  to  the 
coUeclive  perfons  of  civil  focieties.  Where  an  injury 
lias  been  done,  a  nation,  like  an  individual,  has  not 
only  a  right  to  a  reparation  of  the  damages,  which  it 
has  fuftained,  but  it  has  likewife  a  right,  where  there 
was  any  malicious  delign  of  doing  harm,  to  take  fuch 
meafures  with  thofe,  who  have  done  it,  as  may  prevent 
them  from  doing  the  like  again. 
A  nation  XII.  The  law  of  nations  does  not  fuppofe  that  a 
accounta-    civil  fociety  muft  neceffarily  be  a  principal  or   an  ac- 

ble  for  the  (^effgry  in  every  a^St,    which  is  done  by  any  of  its  mem- 
ad  of  one  ^  '         '  -^        ' 

of         its  bers.     For  this  law,  whilft  it  conliders  the  feveral  mem- 
bers as  parts  of  the  colle(5live  body,    does  not  fuppofe 
each  member  to   have  no  will  of  his  own,  or  to  be  in- 
'*         capable  of  adting  for  himfelf  without  the  command  or 
the  confent  of  that  body.     But  though  a  nation  is  not 

fiSee  B.I.  C.XIX.  §111. 
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necefTirily  an  acceiTory  to  every  injury,  which  is  done 
by  any  of  its  members  either  to  the  general  body  or 
to  the  particular  members  of  other  nations  *,  yet  it 
may  make  itfelf  an  accein)ry  either  ''  by  conniving 
at  the  injury,  whilft  it  is  com.mitted,  and  neglecling  to 
prevent  it,  or  by  protecting  thofe,  who  have  done  the 
injury,  againil  the  juft  demands  of  thofe,  who  have 
fuffered  it.  By  means  tlierefore  of  fuch  connivence  or 
fuch  protection  a  fociety  becomes  accountable  for  the 
crimes  or  faults  of  its  members. 

Amongft  individuals  the  faults  of  fervants  may  in 
many  inftances  be  charged  upon  their  mafter ;  becaufe 
they  are  under  his  authority,  and  it  is  his,  bufinefs  to 
take  care,  that  they  do  not  miibebave  themfelves.  And 
upon  the  fame  principles  the  neglect  of  a  nation,  in  not 
preventing  the  fubjeCts  of  it  from  offending,  will 
make  the  nation  a  party  in  their  offence :  for  the 
nation,  fince  they  are  under  its  jurifliclion,  is  obli- 
ged to  take  care,  that  they  do  no  harm  to  the  reft 
of  mankind.  But  fuch  negleCt:  does  not  make  a 
nation  acceiTory  to  the  a6ts  of  fubjeCls,  that  are  in  a 
ftate  of  rebellion  and  have  renounced  their  allegiance, 
or  that  are  not  within  its  territories  :  for  in  thefe  cir- 
cumftances,  the  fubjeCls,  whatever  they  may  be  of 
right,  are  not  under  its  jurifdidlion  in  fact.  The  law 
of  nature,  as  it  refpe<fls  civil  focieties,  and  is  called  the 
law  of  nations,  is  fomething  different  in  this  m.atter 
from  the  fame  law,  as  it  refpeCts  individuals.  Servants 
are  commonly  under  the  eye  of  their  mafter,  fo  that 
he  has  confrant  opportunities  of  knowing  what  they 
do  :  whereas  fubje^ts  are  not  fo  immediately  under  the 
eye  of  the  fociety,  that  is,  of  the  civil  governours, 
who  aCt  for  it ;  and  confequently  many  things,  which 
are  done  by  the  fubjeCls,   may  efcape  their  knowledge. 

,,  L.IT.  C.XXI.  §  I.  TI.  Ill, 
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Now  the  general  rule  of  law  is,  that  no  perfon,  either 
individual  or  collective,  can  by  means  of  any  neglecSt, 
in  not  preventing  the  fault  of  another,  be  an  accefTory 
to  the  fault,  unlefs  he  was  obliged  to  prevent  it,  and 
knew  likewife,  that  the  fault  was  committed  :  for  how- 
ever he  might  upon  other  accounts  be  under  a  general 
obligation  to  prevent  it  5  yet  if  he  did  not  know  of 
it,  he  could  not  in  this  particular  inftance  be  under 
any  fuch  obligation  ;  becaufe  no  perfon's  obligation  ex- 
tends beyond  his  knowledge.  From  hence  it  follows, 
that  the  fame  law  of  nature,  which  charges  all  the 
faults  of  flaves  upon  their  mafter,  will  only  charge  fuch 
faults  of  fubjeCts  upon  a  nation,  as  were  too  frequent  or 
too  notorious  to  efcape  the  knowledge  of  the  public. 

After  an  injury  has  been  committed;  a  nation  by  pro- 
tecting the  offender  againft  thofe,  who  have  a  right  to 
require  reparation  of  damages  or  to  infliCl  punilhrnent,  in 
order  to  defeat  their  right,  makes  itfelf  a  party  in  the 
injury.  Connivence,  or  negle(fl:  to  prevent  an  injury, 
cannot  make  a  nation  a  party,  to  the  injury,  unlefs  the 
offender  is  one  of  its  own  fubjeCts,  or  at  leaft  was  within 
its  territories,  when  the  injury  was  done:  becaufe  in  any 
other  circumftances  he  is  not  under  the  nation's  jurifdic- 
tion.  But  by  granting  protection  to  an  offender  it  may 
become  a  party  not  only  in  fuch  injuries,  as  are  committ- 
ed by  its  own  proper  fubjeCls,  or  by  foreigners,  who  by 
beino;  refident  within  its  territories  make  themfi^lves 
temporary  fubjeCls,  but  in  fuch  likewife,  as  are  committed 
abroad  either  by  its  own  fubjeCts,  or  by  foreigners,  who 
afterwards  take  refuge  in  its  territories. 

But  the  law  of  nations,  by  confidering  every  civil 
fociety  as  a  diftincl  and  entire  body,  which  is  united  into 
one  collective  perfon  by  a  focial  compaCt,  for  the  purpofe 
of  fecuring  and  advancing  its  own  welfare,  allows  every 
civil  fociety  to  have  an  exclulive  jurifdiCtion  over  its  own 
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members  :  for  It  could  not  be  a  diftin£l  and  entire  body,  if 
its  members  were  fubjc(fl  to  ary  other  jurifdidlior,  befidis 
its  own.     Now  the  notion   of  an  excluiive  jurifdi6tion  , 
vefted  In  each  nation  implies,  that  it  has  a  right  to  judge 
for  Itfelf,  how  far  its  own  members   are  to  be  punilhed, 
and  whether  they  are  to   be   punillied  at  all  or    to    be 
pardoned.        From    whence  it   feems  to  follow,  that  a 
nation  by  not  punlfliing  one  of  its  members,  or  by  net 
fuifering  any  one  elfe  to  punifh  him  only  exerciles  fuch 
ajurifdidlion  as  the  law    of  nations   allows.      And   the 
protefllon  of  a  fubjecft  againft  punifliment  is,  in  this  view 
of  it,  fo   far  from  making  the  nation  a  party  in  any  in- 
jury,  which   he   has    committed,   that  it  difcharges  the 
fubje^t  hlmfelf  from   all      obligations,  that   arofe  from 
thence.      But  this  difficulty,  if  it  is  one,  arifes  merely 
from  not  attending  to  the  nature  of  that  excluiive  jurif- 
diclion,  which   the  -law  of  nations  allows  to  every  civil 
fociety.     For  it  is  only  a  jurifdiclion  within  the   fociety 
itfelf,  that  is,  a  jurlfdidlion   where  none  but  itfelf  and  its 
own  members  are  concerned,  and  confequently  does  not 
extend   to  fuch  offences,  as  we   are  now  fpeaking  of,  to 
offences,   which  are    committed  by  the  members  of  one 
fociety  either   againft  the  body  or  againft  the  members 
of  another.     Neither  the  nature  of  focial  union,  nor  the 
confent  of  m.ankind  to  confider  civil  focieties  as  diftinft 
and    entire  coUedlive  perfons,  will   give  any  nation   an 
^exclufive  jurifdiclion,  where  the  offences  are  of  this  kind. 
There  is  another  difficulty   in  this  matter,  which  is 
of  more  importance.      Every  nation    has    an    exclufive 
property  in  its  own  territories.     ^  No  perfons  tlierefore, 
who  are  not   members  of  it,  can  lawfully  come  thither 
without  its  leave.     And  whatever  right  of  harmlefs  pro- 
fit  they  might  pretend,   yet  if  the  nation  apprehends, 
that  it  would  be  dangerous   to  itfelf  to    let  them  come 
thither,  the   law  of  nations  does  not  oblige  it  to  give 

i  Grot.  ibid.  §  IV.  V. 
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them  leave.      If  therefore  any  perfon   is  found  within 
its  territories,  who  has  comaiitted  an   offence   againil  a 
foreign   nation  or  againft   the     members    of  a    foreign 
nation  ;  what  is  to  be  done  with  him  ?  The  nation,    in 
whofe   territories   he   is,    cannot  juftly   puniili   him,   if 
what  he  has  done,  though  it  is    a  crime   by  the   law  of 
nature    or  of  nations,  is   not  forbidden  by  its  own  civil 
law.     It  would   be   dangerous   to  the  nation  to   admit 
foreif:^ners  to  come  into  its  territories  ^th  an    armed 
force  to  punil'h  him  :  and  confcquently,    ss  they  cannot 
come  thither  without  leave,  Co  in  view   to    the  fafety  or 
at  lead  to  the  peace  of  the  fociety,   it   would    be  wrong 
to  give   tliem  leave.     And    yet,   if  the    nation   fcreens 
him  from  punilhment,   it  becomes  a   party  in  his  crime, 
and  gives  thofe,  who  are  offended   a   juft  caufe  of   ma- 
king; war  uoon  it.     What  remains  therefore  for  the  na- 
lion  to  do,    is  what  the  injured    nation    has  a  right   to 
demand  :  he  ought  to  be  delivered  up  to  tliofe,    againft 
whom  the  crime    is    committed,    that  they  may  punifh 
him  within   their  own    territories.     This   is   the  right. 
But  how  far  a  nation,  that  has  been  injured  in  itfelf  or 
in  its  members,    will  chufe   either    to   infifb   upon  this 
right  at  firft  by  demanding  the  criminal,   or  to   fupport 
it  afterwards   by  force,  if  the   demand   ihould    not    be 
complied  v/ith,    depends  upon  its  own  difcretion.     And 
if  it  is  a  general  pra6lice  in  Europe,  as  Grotius    affirms 
that  it  is,   to  wave  this  right,    unlefs   where   the  crimes 
are  very  heinous  •,  the  practice  has  been  taken  up  upon 
principles  either  of  political    prudence  or  of  tendernefs 
towards  the  offenders  :  for  whatever  mav  have  been  efta- 
bliflied  amongfl:  particular  nations  by  exprefs   compacts, 
there  is  no  general  law,  which  obliges  all  nations  in  the 
word,    or  all  nations  in  Europe,  to  hold  this   condufl. 

We   may  obferve   by  the  way,   that    when   a  nation 
thus  deliver  up  one  of  its   fubjeds,  this   is  not  incon- 
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fiftent  with  the  focial  rights  of  fuch  fubje6t :  for  by 
the  focial  compact  he  acquires  only  a  right  to  be  pro- 
tected againft  fuftering  caufelefs  harm,  and  not  a  right 
to  be  protedted  in  doing  caufelefs  harm. 

When  a  flate  delivers  up  an  offending  member  to 
pacify  an  enemy,  and  the  enemy,  either  having  fome 
other  caufe  of  war,  or  being  refolved  to  make  war  at 
anv  rate,  refufes  to  receive  him  ;  ^  Grotius  enquires 
whether  he  continues  a  member  of  the  ilate  after  this 
act,  or  whether  it  deprives  him  of  his  right  of  citizen- 
fliio  ?  Cicero  maintains,  that  the  right  of  citizenfliip 
continues  ;  becaufe  fuch  a  delivering  up  of  a  member 
is  a  fort  of  a  donation,  and  can  therefore  produce  no 
effect  v/ithout  acceptance.  And  undoubtedly,  if  we 
keep  to  the  ftridt  notion  of  delivering  up,  there  can 
be  no  fuch  a6t  on  one  part,  if  there  is  no  acceptance 
on  the  other  part  :  for  the  ftri6l  notion  of  delivery  im- 
plies acceptance  :  where  there  is  no  acceptance,  there 
may  be  an  attempt  or  endeavour  to  deliver,  but  there 
can  be  no  a6tual  delivery.  But  the  queAion  is,  whether 
the  act  of  the  ftate,  though  it  cannot  be  flrictly  and 
properly  called  delivery,  is  not  of  fuch  a  fort,  as  cuts 
off  the  right  of  citizenfliip  ?  Grotius  explains  this 
adl  to  be  nothing  more  than  a  permiffion  to  the  enemy 
to  punifli  the  offending  member  :  and  as  the  ftate  by 
fuch  permiffion  does  not  give  any  right  to  the  enemy 
over  the  offending  member,  but  only  removes  the  im- 
pediment, which  its  own  right  of  territory  had  laid  in 
the  way  of  punilliment  ;  it  cannot  by  this  aft  be  un- 
derftood  to  diprive  its  ov/n  member  of  any  right  :  for 
v/here  no  right  is  given  on  one  iide,  no  right  can  be 
taken  away  on  the  other  fide.  But  this  is  an  imper- 
fsa  defcription  of  the  aft  of  the  ftate :  this  a^  does 
not  confift  merely  in  permitting  the  enemy  to  punifli 
him,   but  in  withdrawing  protection.     Scxvola^  as  he  is 
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quoted  by  Grotius,  explains  it  in  this  manner,  and  from 
hence  concludes,    that  the  member  lofes  his  right  of  ci- 
tizenfhip,   or  ceafes  to  be  a  member,  whether  the  enemy 
accepts  him  or  not :    becaufe  where  protedlion  is  juftly 
withdrawn,    there  can  be  no  right  of   citizenlhip.     We 
may  however  reply,     that  the   ftate  withdraws  its  pro- 
tection only  for  a  certain  purpofe,     and  not  abfolutely  j 
for  the  purpofe  of  putting  it  into  the  enemy's   power  to 
puniili  the  cifending  member,    from  whom  prote£lion  is 
thus  withdrav/n.     In  all  other  refpefts  his  right  to  pro- 
te6lion,     which  is  the  foundation  of   citizenlhip,     con- 
tinues.    And  if  this  purpofe  does  not  take  place  -,    as  it 
does  not,    where  the  enemy  refufes  to  receive  him  j  his 
right  remains  entire. 

How  far  it  would  be  '  lawful  for  a  ftate  to  deliver 
up  one  of  its  members,  who  has  committed  no  crime, 
in  order  to  preferve  itfelf  from  being  deftroyed  by  a 
powerful  enemy,  depends  upon  the  claims  ariling  out  of 
civil  union  and  not  upon  the  law  of  nations.  For  we  are 
not  to  enquire  here,  whether  one  nation  can  juftify  itfelf 
in  making  fuch  a  demand  upon  another  ?  but  whether 
the  nation,  upon  which  the  demand  is  made,  can  law- 
fully comply  with  it  ? 

In  fpeaking  of  the  power  of  a  fociety  over  a  whole 
province  or  any  other  confiderable  part  of  it,  ""  Grotius 
determines,  that  it  has  no  right  to  alienate  fuch  parts 
without  their  confent.  For  the  right,  which  the  fociety 
has  over  them,  depends  upon  the  original  compact,  by 
which  they  united  themfelves  to  it  :  and  fince  the 
terms  of  this  compadl  are,  that  they  will  pay  allegiance 
to  the  fociety  in  return  for  proteclion  ;  they  cannot  be 
underftood  to  have  given  the  fociety  by  this  aft  a  right 
to  cut  them  off  from  it  caufelefsly,  and  to  put  them 
under  the  jurifdiftion  of  any  other  fociety :  becaufe  if 
the  fociety  has  this  right,    the  correfponding  obligation 

1  Grot.  L.  II.  C.  XXV.  §  111.     "^  L.  II.  C.  VI.  §  IV.  V.  VI.  VII. 


C.  IX.  N  A  T  a  R  A  L    L  A  W. 

of  the  parts  muft  be,  not  only  an  obligation  to  be  di- 
re£led  by  the  will  of  the  fociety  in  return  for  protedlion, 
but  even  to  obey  the  fociety,  where  their  obedience 
would  put  them  out  of  its  protedlion.  He  determines  in 
like  manner,  that  a  part  cannot  transfer  its  allegiance 
to  another  fociety  without  the  confent  of  the  fociety,  of 
which  it  is  a  part.  Neceflity  however  would  juflify  the 
part  in  thus  transferring  its  allegiance :  becaufe  the  fe- 
cial compact,  like  all  other  compacts,  admits  of  the  equit- 
able exception  of  neceflity. 

But  here  Grotius  adds,  that  the  part  has  in  this  ref- 
peft  a  fuller  right  than  the  whole.  Neceflity,  by  fuper- 
feding  the  obligation  of  the  foclal  compadl,  fuperfedes 
all  civil  jurifdidlion.  The  part  therefore,  in  thefe  cir- 
cumfl:ances,  is  under  no  other  obligation  towards  the 
whole,  than  it  would  have  been  in  a  fl:ate  of  nature  ; 
where  there  is  no  fuch  relation  of  part  and  whole,  of 
fubjedl  and  fociety,  and  confequently  no  obligation  of 
one  towards  the  other.  But  if  this  is  the  effetSl  of  ne- 
ceflity, if  it  reduces  things  to  the  ftate  of  nature,  and 
fo  leaves  no  civil  jurifdiclion  ;  the  fociety  can  have  no 
extraordinary  authority  over  any  part  of  it,  grounded 
upon  the  plea  of  neceflity,  to  cut  fuch  part  off"  from  the 
general  body,  and  to  place  it  under  a  new  and  foreign 
jurifdi6tion.  Neceflity,  infl:ead  of  giving  the  fociety  fuch 
an  extraordinary  authority,  puts  an  end  even  to  its  ordi- 
nary jurifdi(Stion. 

I  agree  with  our  author,  that  neceflity  does  not  giv^ 
the  fociety  fuch  an  extraordinary  authority.  But  he 
feems  to  be  miftaken  in  fuppoflng,  that  neceflity  gives 
the  part  a  fuller  or  more  extenflve  right  in  refpe(^  of 
the  fociety,  than  it  gives  the  fociety  in  refpe^l  of  the 
part.  For  when  a  part  of  any  fociety  transfers  its  alle- 
giance, this  adl,  as  far  as  it  relates  to  this  particular 
fociety,   is  only  the  withdrawing  of  allegiance.     What 
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follows  this  a<Sl,  or  what  attends  upon  it,  when  the 
part,  which  fo  withdraws  allegiance  from  one  fociety, 
puts  itfelf  under  the  jurifdiclion  of  another,  has  no  re- 
lation to  the  former  fociety.  We  do  indeed  call  the 
whole  acl  a  transfer  of  allegiance :  but  what  is  done 
in  fuch  a  transfer  relates  to  this  fociety  no  otherwife, 
than  as  allegiance  is  withdrawn  from  it.  "Whether  the 
part  puts  itfelf  under  another  jurifdiclion,  by  joining 
itfelf  to  feme  other  nation,  or  whether  it  forms  itfelf 
into  a  nation  and  fets  up  a  jurifdiclion  of  its  own,  or 
whether  the  feveral  individuals,  that  compofe  it,  live 
independently  afterwards  in  a  ftate  of  nature  *,  the  fo- 
ciety, to  which  the  part  belonged,  is  not  concerned  in 
any  of  thefe  acls.  If  the  part  could  of  right  w^ithdraw 
its  allegiance,  any  of  thefe  a6l5  will  be  equally  lawful. 
The  queftion  therefore  about  the  right  of  any  part  of 
a  fociety  to  transfer  its  allegiance  to  another  fociety, 
when  it  cannot  otherwife  be  preferved,  amounts  only 
to  this,  whether  it  has  a  right  in  fuch  circumflances  to 
withdraw  its  allegiance.  And  if  neceflity  by  fuperfe- 
ding  the  jurifdiclion  of  the  fociety  will  give  it  this  right ; 
the  part  and  the  whole  are  in  the  fame  condition,  or 
have  an  equal  right,  in  refpedl  of  one  another.  For  as 
necelTity  fuperfedes  the  obligation  of  the  part  to  pay  alle- 
giance, fo  a  like  neceffity  will  fuperfede  the  obligation 
cf  the  v/hole  to  give  protection.  Grotius  therefore  is 
miftaken  in  his  conclufion  for  want  of  flating  the  que^ 
tion  properly.  He  compares  what  the  part  does  in 
transferring  its  allegiance  with  what  the  whole  does 
when  it  alienates  flie  part.  Whereas  when  the  part 
transfers  its  allegiance,  this  in  refpecl  of  the  fociety  is 
only  the  withdrawing  of  allegiance,  and  ought  there- 
fore to  be  compared  with  what  the  whole  does,  when 
it  withdraws  proteClion.  In  this  comparifon  there  is 
no  difference  between  their  refpeclive  rights :   if  neceffi- 
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ty  by  taking  away  the  obligation  of  the  fecial  compact 
allows  the  part  to  withdraw  allegiance  ;  a  like  neceffity 
will  upon  the  fame  principle  allow  the  whole  to  with- 
draw prote<Slion. 

This  reafoning  may  with  very  little  alteration  be 
applied  to  a  fingle  member  of  a  civil  fociety,  v/ho, 
though  he  has  committed  no  crime,  is  demanded  by 
an  enemy.  Though  no  perfon  has  a  right  to  leave  the 
fociety,  to  vv^hich  he  belongs,  unlefs  the  public  either 
exprefsly  or  tacitly  confents,  that  he  fliould  leave  it ; 
yet  where  the  fociety  is  in  fuch  circumdances,  that  pro- 
tection, which  is  the  end  of  focial  union  cannot  be  had, 
this  neceffity  will  fuperfede  the  obligation  of  the  focial 
compact,  and  v/ill  allow  him  to  provide  for  himfelf 
by  quitting  the  fociety.  A  like  neceffity  on  the  part 
of  the  fociety,  where  it  cannot  defend  itfelf,  if  It  un-  % 
dertakes  the  defence  of  fome  particular  perfon,  who  is 
a  member  of  it,  will  juftify  the  withdrawing  of  pro- 
tection. This  conduct  of  the  fociety  will  appear  the 
more  reafonable,  if  we  obferve,  that  it  does  no  da- 
mage to  the  individual :  for  if  the  fociety  could  not  de- 
fend itfelf  without  deferting  him,  it  certainly  could  not 
defend  him,  if  it  would. 

But  the  notion  of  deferting  a  fubje<St  differs  from  the 
notion  of  delivering  him  into  the  enemy's  hands.  A 
right  only  to  defert  him  leaves  him  at  liberty  to  pro- 
vide for  his  own  fafety  as  well  as  he  can.  Whereas  a 
right  to  deliver  him  up  implies  an  obligation  on  his 
part  to  fubmit  to  be  delivered  up,  though  he  might  be 
able  to  make  his  efcape  and  to  fecure  himfelf,  and  a 
right  in  the  fociety  to  feize  him  by  force  and  prevent 
him  from  efcaping,  till  it  has  put  him  into  the  enemy's 
power. 

The  principle,  upon  which  Grotius  fets  out  in  exa- 
mining this  queftion,    is,    that   tlie   fubjeCt  whom  the 
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enemy  had  demanded,  is  obliged  to  deliver  up  himfeif : 
and   from  hence  he  deduces  a   right  in   the  fociety  to 
compel  him  by  force  to  difcharge  this  duty  ;    if  he   re- 
fufes  to  difcharge  it    of  his   own    accord.      It   would  in 
eifejSt  be    to  take  the   point   in    difpute  for   granted,  if 
Grotius,    when  he  argues,   from  the  obligation   of   the 
fubject  to  deliver  up  himfeif,  to  eftablifh  the  fociety's 
right    of   delivering    him    up  by  force,   had  conlidered 
this  obligation  as  a  matter  of  ftri^l:  juftice,  which  is  due 
from  the  fubject  to  the   fociety.     For  undoubtedly  the 
fociety  has  a  right  to  compel  the  fubje6l  by  force  to   do 
whatever  in  ftri^t  jullice  it  can  demand  of  him.     So  that 
to  lay  it  down  as    a  firft  principle,   that   the   fubjedt  is 
under  a  ftridl  or    perfe<ft  obligation  to  deliver  up  him- 
feif, is  the  fame  as  if   it  had  been  taken  for  granted, 
or  laid  down  as  a  firft  principle,    that  the  fociety  has  a 
ftri6t  and  perfedl  right    to  deliver  the  fubje£l:  by  force. 
But  Grotius  only  fuppofes,    that   it   is  an  obligation  of 
the  imperfect  fort,    a  duty  of  humanity  or   benevolence 
on  the  part  of  the  fubje^l:,   to    prefer  the  prefervation 
of  a  multitude  to  his  own  fafety.     But  if  this  is  only  an 
imperfedl:   obligation,    we  might  queftion,  whether  the 
fubject  can  be  compelled  to  difcharge  it  :    for  in   gene- 
ral, where  a  duty  is  in  its  own  nature  of  imperfe(5l  ob- 
ligation, and  there  is  no  pofitive  law,  which  has  fo  far 
changed  the  nature  of  it,  as  to  make  it  a  duty  of  ftriiSt 
juftice,   the  law  of    nature  gives  no  right  to  compel  the 
preformance  of  fuch  a  duty.      To  this  our  author    re- 
plies, that  amongft  equals  there  is  indeed   no  right  to 
compel    any  perfon  to    difcharge  a   duty    of  imperfect 
obligation  :  but  a  fuperiour  can  of  right  compel  an  in- 
feriour  to   the  pradlice  of  any  virtue  whatfoever  ;  and 
this  right  is  neceflarlly  included  in  the  notion   of  fupe- 
rioriry.     The    ftate  therefore  may   lawfully  deliver  up 
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the  fubjecl  by  force,   if   he  refufes  to  difcharge  the   iin- 
perfe<5l  duty  of  delivering  up  himfelf.     I  ihali  not  inlift 
upon  its  being  uncertain,   v/hether  in  fuch  a  diiireiTcd 
condition  of  a  nation,  as  is    here  fuppofcd,    a  powerful 
enemy,   who  makes  this  unreafonable  demand,    would 
be  fatisfied,  if  it  was  complicj  with  :  for   though    this 
uncertainty  might  be  urged  as    a  reafon,   why  the   fub- 
jedt  is  not  obliged,  even  imperfecSlly,    to  deliver  up  him- 
felf,  bccaufe  by  fuch  an  act  he  might  facritice  his    own 
fafety  without  preferving  the   fociety  ;   yet  the  terms  of 
the  queftion  exclude  the  fuppotition  of  fuch  an    uncer- 
tainty ;  fince  the  queftion  is  not,   what  the  fociety  has  a 
right  to  do  in  order  to  try,  whether  it    cannot   preferve 
itfelf,   but  what  it  has  a  right  to  do,  when  a  comphance 
with  the  enemy's  demand  is  the  way  and  the   only  way 
to  preferve  itfelf.     Nor  fliall  I  enquire  how  far  the  ge- 
neral law  of  benevolence  would  bind  a  man  to  give   up 
his  own  life  for  the  fake  of  preferving  a  multitude  ;   be- 
caufe  this  is  an  enquiry,   which  is   likely  to    introduce 
much  declamation  on  both  fides  and   little  preclflon  on 
either.     And   it  is  the  lefs  necefTary  to   enter   into   this 
enquiry ;    becaufe  if  we   fuppofe  this   firfi:  principle   of 
our  author  to  be  true,   it  will  not  fupport  his   conclu- 
fion.     Civil  fuperiority  is  a  right  of  prefcribing  to   the 
members  of  a   fociety  fuch  a  conduft,    as  is  conducive 
to  the  general  good,    and  of  enforcing  what  is  fo  pre- 
fcribed.     We  muft  therefore  allow,  that  where  any  duty, 
which  is  naturally    of  imperfect  obligation,    appears   to 
the    public    wifdom    to    be    conducive    to    this  end,    a 
civil  fociety  has   an  authority   derived   from   the   focial 
compadt    to    prefcribe    this    duty    by    pofitive     law  : 
and  when  it  is  thus  prefcribed,    it  becomes   a  duty  of 
ftrivSl  juftice,    and   the  fubjedts   may   be   compelled   by 
force  to  difcharge  it.     But  though  we  are  ready  to  allow 
this,    I  do  not  fee  how  "  Grotius  can   contend  for  it,  or 
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argue  from  it,  conlidently  with  himfdf:  becaufe  his 
pencral  opinion  is,  that  no  civil  authority  can  make  ule 
of  force  to  compel  the  praclice  of  any  duties,  that  are 
of  the  imperfc(Sl  fort,  and  particularly  to  compel  the 
practice  of  benevolence.  His  confiilency  however  is  not 
the  matter  now  in  hand.  If  the  principle  itfelf  is  true, 
he  may  argue  from  it  in  this  queflion,  notwithifand- 
ing  he  elfewhere  contradicts  it,  provided  he  argues 
from  it  rightly.  But  this  is  the  point,  in  which  he  fails. 
A  civil  fociety  has  authority  to  prefcribe  duties  of  im- 
perfect obligation,  and  then  to  compel  the  [fubjeCls  to 
obferve  them.  But  they  muft  be  firft  prefcribed  by  po- 
litive  laws,  before  fuch  compulfion  can  of  right  be 
made  ufe  of:  for  till  politive  laws  have  made  them  du- 
ties of  perfect  obligation,  they  continue  to  be,  what 
they  were  naturally, ,  duties  of  imperfect  obligation,  and 
cannot  be  exacted  by  force.  If  therefore  our  author's 
reafon,  upon  which  he  endeavours  to  eftablilli  the 
right  of  a  civil  fociety  to  deliver  up  one  of  its  innocent 
members  to  an  enemy,  that  demands  him,  will  eftablifh 
this  right  at  all,  it  can  only  be  in  tliole  focieties,  if  there 
are  any  fuch,  which  have  prefcribed  by  pofitive  laws, 
that  any  fubje^t,  Vvdio  is  thus  demanded  by  an  enemy, 
fliall  deliver  himfelf  up.  You  may  fay,  that  a  command 
of  the  public,  which  is  given  at  the  very  time,  willftand 
N  in  the  place  of  a  law,  and  that,  if  the  fociety  has  a 
right  to  eftablifh  a  pofitive  law  for  this  purpofe,  it  has 
an  equal  right  to  give  an  occalional  command  for  the 
fame  purpofe.  But  this  is  a  miflake  :  for  what  is  en- 
joined by  law  relates  equally  to  all  the  members  of  a 
civil  fociety,  fo  as  to  lay  the  fame  burden  upon  all  in 
general :  and  it  is  merely  accidental,  if  the  law,  when 
it  comes  to  be  put  into  execution,  fliould  affect  only 
one  member  in  particular :  it  had  no  view  to  him  in 
particular,  but  was  defigned  to  affedt  all  alike,  whenever 

«  See  B.  II.  C.  V.  §  XIV. 


C.  IX.  NATURAL      LAW.  505 

they  fhall  happen  to  be  in  the  fame  circumflances,  that 
he  is.     But  the  burden,   that   arifes  from   an  occalional 
command,  is  originally   defigned    to  be  laid   upon  one 
only  :    and  without  a   freOi  command    the  like  burden 
will  not  fall  upon  any  others,    even    though  their  cir- 
cumftances    fhould   happen   to  be   the   fame   with    his. 
Now  each  member  is   obliged  by  the  focial  compact  to 
join  with  the  reft  in   fupporting  the  ftate  and  in   ad- 
vancing its  welfare.     But  this   compacfl   does   not   bind 
any  one  member  to  purfue  thefe  ends  alone,    and   con- 
fequently  does  not  give  the  ftate  any  authority  to  pre- 
fcribe,    that  any  one  member  fliall  purfue   thefe  ends, 
by    fuch  occafional    commands   as   oblige   him   in  par- 
ticular,   and    produce    no    obligation    upon   the    other 
members,    even   though    they    fliould    come    into   the 
fame  circumftances.      In  military  fervice  a  foldier  may 
indeed   be  ordered  by  his  commanding  officer  to  a  poft, 
which  he  cannot  defend  without  the  hazard,  or  rather 
without  the  probable  lofs  of  his  life.       This  appears  at 
ftrft  ftght  to   be   an  occalional  command  of  much  the 
fame  fort  with  the  command,  that  we  have  been  fpeak- 
in<T   of.       But  a  little  attention  will   flievv  us  the  differ- 
ence  between  them.       All  the  members   of  a  civil  fo- 
ciety,    who   have  voluntarily  engaged  to  perform   mili- 
tary  fervice,     are    fubject    to    the    military  laws  of   it, 
which,    however   they  may  be    diftinguiihed    by  name, 
are  part  of  the  civil  law.     Thefe  members  therefore  are 
all  of  them   obliged,     as  occafton  requires,     to   hazard 
their   lives   in  the    fame   manner    by  maintaining   fuch 
pofts,  as  they  are  ordered  to.      And  what  the  command- 
ing   officer  does  by  ordering  any  particular  perfon  to 
a  poft  of  certain  danger,     is   only  a  particular   applica- 
tion of   this   general   law.     Thus   the  occafional   com- 
mand,   which   is  given  to  an  innocent  member  of   a  ci- 
vil fociety,    to  deliver  himfelf  up  to  an  enemy,   is  not 
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founded  in  any  previous  law,  which  would  extend  in 
like  circumftances  to  all  the  other  members,  but  is  in 
the  original  delign  of  it  confined  to  him  in  particular. 
Whereas  what  may  be  called  occalional  commands  of 
fuperior  military  officers  are  in  efFe£t  only  the  occafion- 
al  applications  of  fuch  a  general  law  to  one  particular 
perfon,  as  in  its  original  defign  extends  to  all,  who  fhall 
ever  be  in  the  fame  circumftances,  that  he  is  in. 

The  topics,  that  are  commonly  made  ufe  of  in  this 
queftion,  are,  on  one  fide,  that  every  perfon  confents 
to  become  a  member  of  a  civil  fociety  with  a  view  to 
his  own  benefit,  and  on  the  other  fide,  that  every 
member  of  a  civil  fociety  is  obliged  to  promote  the 
benefit  of  the  whole.  But  whilft  I  think,  that  a  nation 
has  no  right  to  deliver  up  an  innocent  member  to  an 
enemy,  and  that  the  member  demanded  by  the  enemy 
is  not  obliged  to  deliver  up  himfelf,  I  do  not  think, 
that  the  firfi:  of  thefe  topics  will  efliablifh  the  truth  of 
this  opinion.  For  the  private  view,  which  a  man  has 
to  his  own  interefl:,  when  he  enters  into  a  civil  fociety, 
is  not  the  proper  meafure  of  the  focieties  right  over 
him,  or  of  his  duty  towards  it,  after  he  is  become  a 
member.  The  focial  compact  is  a  bargain  between  him 
and  the  fociety :  and  in  this  bargain,  as  in  all  others, 
the  mutual  rights  and  obhgations,  which  are  produced 
by  it,  are  not  determined  by  the  particular  view  or  pur- 
pofe,  which  led  one  of  the  parties  to  agree  to  it.  Thefe 
rights  and  obligations  depend  upon  the  mutual  agree- 
ment of  both  the  parties,  and  confequently  cannot  be 
fettled  without  confidering  the  views  of  both.  A 
member  of  any  ftate  might  defign  to  advance  his  o-wn 
,  particular  benefit  by  becoming  a  member  :  but  the  fo- 
ciety no  otherwife  confents  to  this  defign,  and  no 
otherwife  efl:abiifhes  it  into  a  right  on  his  part,  or  ob- 
liges itfelf  to  concur  with  him   in  it,    than  upon  condi- 
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tion  of  his  confenting  to  fecure  and  advance  the  general 
good.  Whatever  extensive  views  therefore  he  might 
have  of  obtaining  his  own  benefit ;  the  extent  of  his 
right  to  purfue  it,  as  he  is  a  member  of  the  fociety  and 
under  the  obligation  of  the  focial  compact,  will  de- 
pend upon  the  limitation,  which  arifes  from  this  com- 
pa61:,  and  refpeiSls  the  fecurity  and  good  of  the  whole. 
The  other  topic  however,  which  is  commonly  made 
ufe  of  on  the  contrary  lide  of  this  queftion,  will  not 
prove,  that  the  flate  has  a  right  to  deliver  up  an  inno- 
cent member  to  an  enemy,  who  demands  him.  He  is 
obliged,  as  he  is  a  member  of  the  fociety,  to  promote 
the  benefit  of  the  whole.  But  this  obligation  Is  not 
abfolute  or  unconditional.  The  benefit,  which  he  is 
obliged  to  promote,  is  a  benefit,  in  which  he  is  to  have 
a  fhare  in  common  with  all  the  other  members,  and 
which  they  according  to  the  refpe£live  duties  of  their 
feveral  flations  are  obliged  to  aflift  in  promoting  in  com- 
mon with  him.  And  fuch  an  obligation  on  his  part 
cannot  give  the  fociety,  which  confifts  of  all  the  other 
members,  a  right  to  compel  him  to  advance  or  fecure 
a  benefit,  in  which  he  cannot  poflibly  have  any  fliare, 
and  towards  the  advancing  and  fecuring  of  which  no 
member,  befides  himfelf,  contributes  any  thing.  But  it  is 
time  to  leave  this  digrefilon  and  turn  to  the  law  of  nations. 

XIIL  P  The  feveral  members  of  a  civil  fociety  are  par-  Members 
ties  by  the  law  of  nations  in  any  injury,  that  the  fociety  t°Ionareac- 
does  :   for   this  law  confiders  fuch  a  fociety  as  one  col-  countable 

for     inju- 
le^live  perlon :  and  coniequently  an  injury,  which  is  the  ries    done 

a<Sl  of  this  colledtive  perfon,  mufi:  in  the  view  of  this  law     ■^  ^'* 
be  the  concurrent  a(^  of  its  feveral  parts  or  members. 

But  in  a  perfedl  democracy  the  a6l  of  the  nation  is 
the  immediate  and  dire^^  a<Sl  only  of  the  majority ; 
whilft  the  minority  of  the  members,  who  are  over- 
ruled by  the  majority,   diflent   from  it.     And   in  like 

P  Grot.  L.  II.  C,  XXI.  §  VII. 
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manner  the  a£l  of  a  nation  under  other  forms  of  go- 
vernment is  the  immediate  and  direft  a6l  of  the  fu- 
preme  governours  ;  whilft  the  fubje6):s  either  know 
nothing  of  what  is  done,  or  contribute  nothing  to- 
wards it  by  their  confent,  or  perhaps  difapprove  of  it. 
How  therefore  can  the  law  of  nations  be  the  fame,  as 
to  the  matter  of  it,  with  the  law  of  nature  :  fmce  the 
former  law  makes  thofe  parties  in  an  injury,  who  have 
never  or  immediately  or  dire£tly  confented  to  it,  or 
whole  confcRt  was  of  no  moment  in  producing  it  ? 
What  Vv'e  have  ^  elfewhere  faid  about  the  obligation  of 
civil  laws  will  help  to  explain  this  matter.  No  perfon 
is  naturally  obliged  to  any  thing,  beyond  what  the 
law  of  nature  prefcribes,  without  his  own  confent.  But 
in  a  civil  fociety  the  feveral  members  are  obliged  by 
the  civil  laws  of  it  ;  though  thefe  laws  differ  in  the 
matter  of  them,  from  the  law  of  nature,  and  are  efla- 
bliihed  in  a  perfecl  democracy  by  the  majority,  without 
the  dire£l  or  immediate  confent,  or  rather  againft  the 
immediate  and  direct  declaration,  of  the  minority.  For 
thofe  members,  who  are  in  the  minority,  have,  in  the 
focial  compact,  which  made  them  parts,  of  the  focietv, 
confented  to  be  conduced  by  the  general  a£t  of  the- 
whole,  which,  if  all  and  each  of  the  members  do  not 
concur,  is  the  aft  of  the  majority  :  and  this  remote  or 
indiretft  confent  will  naturally  make  the  a6t  of  the  ma- 
jority their  own,  without  their  immediate  and  diredt 
concurrence.  Under  other  forms  of  civil  government, 
there  is  a  farther  a<St  of  confent,  bendes  that,  which 
joined  the  feveral  individuals  into  one  civil  fociety  : 
this  fociety,  after  it  is  formed,  agrees  to  veft  the  fu- 
preme  civil  power  in  certain  governours,  or  to  give 
thefe  governours  authority  to  ad  for  the  whole.  And 
what  fuch  governours  do,  in  their  refpec^tive  depart- 
ments,  is,  in  confequence  of  this  remote  and  indirect 
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confent  of  the  fociety,  the  a6l  of  the  fociety  itfelf,  and 
of  all  the  members  of  which  it  confifts.  Thefe  com- 
pacts may  in  the  firft  inftance  be  called  private  [ones  in 
refpecl  of  the  great  body  of  mankind  :  they  are  made 
within  the  fociety  itfelf,  and  others,  who  are  not  parts 
of  the  fociety,  are  neither  obl'ged  nor  have  any  right 
to  take  notice  of  them.  But  they  become  public  by 
the  general  confent  of  mankind  to  coniider  every  civil 
ibciety  in  the  fame  light,  in  which  the  feveral  members 
of  each  fociety  coniider  it,  as  one  collective  perfon,  that 
is  under  the  direClion  of  the  conftitutional  governours 
and  that  a<Sls  by  thefe  governours.  This  general  con- 
fent is  the  foundation  of  the  law  of  nations  :  and  in 
confequence  of  fuch  confent,  what  is  done  by  any  civil 
fociety,  or  by  the  conftitutional  governours  of  it,  be- 
comes, in  the  view  of  the  law  of  nations,  the  joint  aCl 
of  the  feveral  members,  even  of  thofe  members,  who 
have  not  direClly  or  immediately  concurred  in  the  aCl : 
becaufe  by  the  compact,  which  eftabliflied  the  civil  con- 
ftitution,  they  have  remotely  or  indireClly  agreed  to 
whatever  is  done  by  the  conftitutional  governours. 

But  an  injury  lays  the  perfon,  who  commits  it,  un- 
der ^  two  obligations.  One  of  thefe  obligations  arifes 
from  the  effects,  which  the  injury  produces  :  it  does 
damage  to  thofe,  againft  whom  it  is  committed  ;  and 
from  hence  the  authors  of  it,  and  the  accelTories  to  it, 
are  obliged  to  make  reparation.  The  other  obligation 
arifes  from  the  guilt  of  the  perfon,  who  commits  it, 
that  is,  from  his  difpoiition  to  do  harm  :  this  difpoii- 
tlon  lays  him  under  an  obligation  to  fubmit  to  punifh- 
ment,  and  gives  others  a  right  to  infliCl:  it.  Where  an 
injury  therefore  is  committed  by  a  nation  ;  the  collec- 
tive perfon  of  the  nation  is  bound  to  make  reparation 
for  damages ;  and  as  far  as  it  appears  to  have  had  any 
malicious  defign  of  doing  harm,    it  is  likewife  liable  to 
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punifliment.  But  It  is  necell^iry  ^o  enquire,  whether  all 
and  each  of  the  members  of  a  civil  fociety  are  by  the 
law  o£  nations  deemed  parties  to  the  injury,  which  the 
fociety  does,  in  both  thefe  refpects  j  fo  that  the  injured 
nation  has  a  demand  upon  each  of  them  to  make  re- 
paration for  the  damage,  that  has  been  done,  and  may 
like  wife  infli(St  punilhment  upon  them  feparately  for  the 
guilt  of  the  public. 

We  have  '  elfewhere  fliewn,  that  every  fault,  though 
it  is  of  the  loweft  fort,  will  produce  an  obligation  to 
make  reparation,  and  that  thofe,  who  are  in  the  lowefb 
degree  acceflbries  to  an  injury  are  involved  in  this  obli- 
gation. Thus  far  therefore  the  law  of  nations  will  be  a 
natural  law,  if,  in  confequence  of  the  general  confent 
of  mankind  to  confider  nations  as  colle6live  perfons 
it  charges  an  injury,  which  has  been  done  by  the  pub- 
lic, upon  the  feveral  members  of  the  fociety,  who  arc 
parts  of  the  coUe^live  perfon  ;  whether  they  immedi- 
ately and  directly  confented  to  it  or  not.  There  is 
therefore  no  occallon  to  have  recourfe,  as  ^  Grotius 
has,  to  any  law  of  nations,  which  is  poiitive  as  to  the 
matter  of  It,  in  order  to  make  the  goods  of  the  mem- 
bers of  a  fociety  anfv/erable  for  the  damages,  that  have 
been  done  by  the  fociety  Itfelf  or  by  the  civil  govern- 
ours  of  it. 

^'  But  punifliment  is  not  juft,  where  there  is  no  guilt ; 
nor  can  any  a£l:  of  confent  make  it  juft  by  the  law  of 
nature,  except  fuch  an  acl  of  confent,  as  is  an  evi- 
dence of  a  malicious  temper,  or  of  a  difpolition  to  do 
harm.  Now  the  confent,  which  makes  all  and  each  of 
the  members  pf  a  civil  fociety  parties  in  an  injury,  that 
the  fociety  ^oes,  is  only  remote  and  indiredl.  All  and 
each  hyre  confented  immediately  and  diredlly  to  be 
concluded  by  the  a6t  of  the  majority,  or  of  the  go- 
verning part.     In  this  confent  there  is  no  guilt,    or  no 
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evidence  of   a  difpofition  to  do  harm  :    becaiife  a   civil 
fociety  is  formed  for  fuch  purpofes,   as  are  innocent  in 
refpe^l  of  the   great   body  of   mankind.     And   what- 
ever malice  or   difpofition  to  do  harm  may  be   eviden- 
ced  by   any  a6t   of  the  majority,    or  of  the  governing 
part ;  the  minority,    or  the  fubje6ts,  confents  to  this  adt 
only  remotely  and  indirectly.     But  a  remote  or  indireCl: 
confent,    which  is  inferred   only   from   the  focial    corn- 
pad,    cannot   confiftently   with    the   law   of  nature   be 
deemed  an  evidence  of  a  difpodtion  to  do  harm.     The 
law  of  nations   therefore,    which  is  nothing  elfe  but  the 
law  of  nature  applied  to  the   colle(5live  perfons  of  civil 
focieties,   will  not  allow  the  minority,    or  the   fubjecls, 
to  be  punifhed  feparately,    for  what  is  done  by  the  fo- 
ciety or  by  the  civil  governours,    either  againft  their 
immediate  and  direct  confent,    or  at  leaft  without   it. 
All  and  each  of  the  members  are  fo  far  parties  in  an 
injury,    which  is  committed  by  the  fociety,    as  to  be 
feparately  obliged  to  make  reparation  of  damages  :  but 
thofe   only,    who   are   the   authors    of  the    injury,    or 
have  made  themfelves  parties  to  it  by  their   immediate 
and  diredl  confent,    can  juftly  be   punifhed  for  it  fepa- 
rately.    In  the  mean  time  the  law  of  nations  conlid- 
ering  the  whole  fociety  as  one  colle<Slive  perfon  allows 
this  colle<Slive  perfon  to  be  punifhed  for  fuch  injuries, 
as  argue  any  guilt,   or  are  evidences  of  a  difpofition  to 
do  harm.     And  though  the  innocent  members  cannot 
juftly  be  puniflied  feparately  for  the  guilt  of  the  pub- 
lic,   yet  in   the   punifhment    of  the    pubhc    they    will 
be  fufFerers.     Nothing  can  juftly   be  taken  from  them, 
which    they    have    a    right    to,    as    they    are    individ- 
uals :    but   when   the  fociety  is  deprived  of  what   be- 
longed to  it  as  a   fociety,   the   innocent  members  will 
fhare  in  the  lofs,    in  confequence   of  their  accidental 
conne(Stion  with  the  fociety.     "■  Grotius  has  mentioned 
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'feveral  ways  in  which  a  nation  may  be  puniflied.     Firft, 
he  fays,   it  may  be  puniflied  by  being  difTolved,    which 
'  puts  an  end  to  the  exiflence  of    a  nation,   as  death  puts 

an    end  to  the  prefent  exiflence  of  individuals.     A  fe- 
cond  way   of  punifhing  a   nation   is  by  reducing  it  to 
a  province,    which  he  compares  with  punifhing  an   in- 
dividual by  fervitude.     Or  thirdly  a  nation  may  be  pun- 
iflied by  depriving  it   of  its  public  goods,  fuch  as  the 
walls  of  its  towns,   its   naval   ftores,    or  fliips   of  war, 
or    arms,    or   treafure ;    and    this    fort    of   puniihment 
he  compares  with  the  confifcation   of  the  goods  of  an 
individual.     The  innocent  members  of  the   fociety  will 
probably  be  in  a  worfe  fituation   than  they  were  before, 
or  v/ill  be  lofers  j    when  the  fociety   is  punifhed  in  any 
of  thefe  ways.     But  what  they  thus  fuffer   from   their 
accidental  connection  with  the  fociety,  is  no  more  to  be 
reckoned  a  punifhment,    than  what  one  individual  fuf- 
fers  by  means  of  his  accidental  connection  with  another 
individual,  who  has  committed  a  crime  and  is    punifh- 
ed for  it. 
One     na-        XIV.   "  The  law  of  nations  allows  civil  focieties,  in 

tion     may  .... 

lawfully  the  fame  manner  as  the  law  of  nature  allows  mdivi- 
fher  ^"■'n  ^^"^^^5  ^^  affift  one  another  in  war :  and  whatever  makes 
war.  a  war  jufl  in  refpe^ll:  of  the  principal  nation,    will  make 

it  juft  hkewife  in  refpedl  of  the  affiftant  nations. 

Where  two  nations  are  at  war,  the  law  of  nations 
will  not  only  allow  a  third  nation  to  give  its  afhftance 
to  the  party,  which  has  a  jufl  caufe  of  war,  but  may 
even  enjoin  this  condu<5t  as  a  matter  of  benevolence 
or  humanity,  if  this  party  is  too  weak  to  do  itfelf 
juflice,  and  is  in  danger  of  being  unjuflly  opprefTed. 
But  the  duty  of  benevolence  amongft  nations,  as  well  as 
amongft  individuals,  is  of  the  imperfect  fort,  and  ad- 
mits of  prudential  confiderations  ;  provided  thefe  conli- 
derations  are  tempered  with  honefly  and  finceritv.  As 
V  Grot.  L.  II.  C.  XXV.  §  IV.  V.  VI. 
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an  individual  is  not  obliged  to  undo  himfelf  by 
his  kindnefs  towards  others  ;  fo  no  nation  is  obliged  to 
ruin  its  own  affairs  by  entering  into  a  war  in  favour  of 
another. 

Exprefs  compadls  will  give  one  nation  a  perfe<Sl 
ri^ht  to  demand  the  affiftance  of  another.  But  thefe 
compadls  muft  be  fo  conftrued  as  to  make  them  con- 
fident with  the  law  of  natnre.  A  nation  can  no 
more  bind  itfeif  by  compacl,  than  an  individual  could, 
to  do  what  the  law  of  nature  forbids  ;  fuch  compa(Sts 
are  void,  as  far  as  the  matter  of  them  is  unlawful  : 
and  confequently  no  compadl  of  alliance  will  oblige  any 
nation  to  affift  another  in  war,  if  the  war  is  unjuft. 

There    is    fome   room  to    doubt,    whether   unfocial 
and  tyrannical  injuries,    which  the  fubje£ls  of  one   na- 
tion  receive  from  their  civil     governours,    will  juftify 
another  nation  in  making  war  upon   thofe  governours  : 
becaufe  by  the  law  of  nations  every  nation    is    one  en- 
tire and    diftindl:    body  having  an  exclufive  jurifdi^tion 
of  its  own,     and    no    other   nation  can   of  right  take 
notice  of  any  thing,    which  pafTes  within  it,   and  relates 
only  to   its   own  members.     Upon  this  account  I    can- 
not agree  with  '"^  Grotius,  that  a  war  undertaken   by   a 
foreign  nation  in  defence  of  the   injured    fubjecls   will 
be   juft,    even  though   the  fubje^ls  had    in    thofe   cir- 
cumftances  no  right  to  make  war  for  themfelves-     If  no 
foreign   nation  has  any  right    to  take   notice  of  what 
pafTes  between  the  fabje<Sts  and  the  governours  of  ano- 
ther nation  -,  the  injuries,  which  the  fubje^ls  fuffer  from 
the  governours,  can  no  otherwife  juftify  a  foreign  nation 
in  making  war   for    the  redrefs  of  thofe   injuries,    than 
as   they  are   brought    under    its    notice    by    a   requeft 
from  the  fubjecls.     And  if  the   fubie<l1s    have  no    ri<jht 
of  refifling  the  governours,    where    they  are   thus  in- 
jured,   they  can  have  no  right  to  make  this  requefl  ; 
wibib.  §  VI ri. 
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becaufe  they,  who  cannot  lawfully  make  war  by  them- 
felves,  cannot  lawfully   employ   another  to    make    war 
for  them.     Grotius  replies  here,  that    where  any  perfon 
cannot  lawfully  do   an   a£l  upon    account  of   fome  im- 
pediment, which  is  merely  perfonal  and  does    not    arife 
out  of  the  nature  of  the  a6l  itfelf  ;  this   adl,   if  it    will 
be  beneficial  to  the  perfon,  who  is  fo  hindered  from 
doing  it,  may  lawfully  be  done  by  fome   other  perfon, 
who  is  not  under  the  fame  impediment.     Thus   a  minor 
is  hindred  by  the  perfonal   impediment   of  his  non-age' 
from  going  to  law  for  himfelf  ;   but    his  guardian,    who 
is  not  under  the  fame  impediment,  may  go  to  law   for 
him.     And  in  the  cafe  now  before  us,  the    impediment, 
which  makes  it  unlawful,  if  it  is  unlawful,    for  fubie<Sts 
to  make  war  in  defence  of  themfelves  againft   the  ty- 
ranny of  their     governours,    is  merely  perfonal,   and 
does  not  arife  out  of  the  nature  of  the   a£l :    for    in 
general  an  injury  is  a  juftifiable  caufe  of  war  ;   and  it  is 
nothing  but  the  merely  perfonal  relation  between  the 
fubjefts  and  their  governours,  that  can  be  fuppofed    to 
render  fuch  a  war  unlawful  to  them.     But  the    general 
principle,    upon  which  our  author  here  proceeds,  can- 
not be  applied  to  this  queftion  without   a   reftridlion. 
Where  one  perfon   cannot   do  an    a^t   upon  account  of 
fome  impediment,    which  is  merely  perfonal  ;    it  is  no 
otherwife  lawful  for   another  perfon,    who   is  not   re- 
ftrained  by    the    fame  impediment,   to   do  this  a£l    for 
him  than   upon  a  fuppofition,    that     this  other    perfon 
is  not  retrained  by   fome  other  impediment.     If  the 
fubje6ts  in  any  nation  could  not   lawfully  refift  the    in- 
juries   of  their  governours,    the     impediment,  ■  which 
makes  fuch  refiftance  unlawful,   would  indeed  be  mere- 
ly perfonal ;  and  a  foreign  nation  is  not  reftrained  from 
making  war  in  their  behalf  by  the   fame    impediment. 
But  there  is  another   impediment    in   the  way  of  this 
foreign  nation  :  it  is  reflrained  by  the  law   of    nations 
from  taking  notice  of  any  thing,    that  pafTes  in  a  fociety 
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ciety,  which  is  diftin£l  from  it,  and  has  a  jurifdicElion 
within  itfelf.  This  impediment  cannot  be  removed 
without  the  requeft  of  the  injured  fubje^Sts :  and  fuch  a 
requeft  could  not  lawfully  be  made,  if  the  fub- 
je(Sts  had  no  right  of  reiiftance  :  for  here  their  perib- 
nal  impediment  takes  place,  and  what  the  cannot 
lawfully  do  for  themfelves,  they  cannot  authorize 
another  to  do  for  them.  Thus  the  law  of  nations  hin- 
ders the  foreign  nation  from  taking  up  arms  for  the 
injured  fubje6ls  upon  its  own  motion ;  and  if  the  fub- 
je(Sts  have  no  right  of  refiftance,  there  would  be  a 
perfonal  impediment  in  their  way,  which  would  hinder 
them  from  calling  it  in  to  make  war  for  them. 

But  upon  fuppolition,  that  the  injura^fubjecls  in  any 
fociety  have  a  right  to  refift  the  tyranny  of  the  civil 
governours  ;  as  thefe  fubjedls  will  have  a  right  to  make 
war  for  themfelves,  fo  they  will  likewife  have  a  right 
to  folicit  and  to  procure  all  the  ailiftance,  that  they 
can.  And  when  a  foreign  nation  is  thus  folicited  to 
give  them  its  ailiftance,  the  law  of  nations  will  not 
{land  in  its  way.  For  this  law  regards  civil  focieties 
only  fo  far  as  they  are  collective  bodies  of  men  united 
by  a  focial  compadl,  and  invefted  by  means  of  this  com- 
pact with  civil  jurifdiClion.  But  the  fubjetfls  have  then 
only  a  right  of  refiftance,  when  the  focial  compa^  is  bro- 
ken, or  in  fuch  cafes,  as  civil  jurifdi(5lion  does  not  reach, 
The  law  of  nations  therefore  takes  no  notice  of  thefe 
cafes  :  they  only  fall  under  the  notice  of  the  mere  law 
of  nature  ;  and  this  law  will  not  hinder  any  perfon  from 
giving  affiftance  to  any  other,  who  is  injured. 

XV.  We  have  ^  feen,   that  a  folemn  war   is  called  a  What     is 
juft    one    according  to  the    law   of  nations,   becaufe  it 
comes  up  to  the  higheft  notion  of  war,   in  the  view  of 
the  law  of  nature  applied  to  civil  focieties  as  to    moral 
perfons,  or  is  a  perfectly  public  war  ;    and  not  becaufe 

X  See  §  X. 
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it  produces  any  effects  of  right  by  a  pofitive  law  of 
nations.  The  peculiar  etfedls,  which  ^  Grotius  fup- 
pofes  to  be  confined  to  a  folernn  war,  and  to  arife  out 
of  fuch  a  pofitive  law,  are  impunity  for  what  is  done 
and  property  in  what  is  taken.  If  we  would  endeavour 
to  juftify  all,  that  nations  do  in  war,  and  all  the 
claims,  that  they  pretend  to  derive  from  it  ;  we  muft 
indeed  have  recourfe  to  a  pofitive  law  of  nations,  which 
is  not  only  different  from  the  law  of  nature  but  con- 
trary to  it.  Bat  inflead  of  forming  a  law  out  of  their 
practice,  in  order  to  juflify  the  practice  itfelf,  it  is 
more  reafonable  to  enquire  how  far  thefe  two  elfesSls 
are  produced  by  the  only  law  of  nations,  that  has  any 
real  foundation,  that  is,  by  the  law  of  nature,  as  it  is 
applied  by  pofitive  confent  to  the  collei^ive  perfons  of 
civil  focieties.  And  perhaps  in  the  courfe  of  this  en- 
quiry we  fhall  find,  that  thefe  eftccls,  as  far  as  they  are 
confident  with  reaibn,  are  not  confined  to  folemn  wars 
only. 

The  law  of  nature  has  not  precifely  determined,  how 
far  an  individual  is  allowed  to  make  ufe  of  force,  either 
to  defend  himfelf  againfi:  an  injury,  which  is  attempt- 
ed ;  or  to  obtain  reparation  of  damages,  where  he, 
vs^ho  did  the  damages,  refufes  to  make  reparation ;  or 
to  bring  an  offender  to  jufl  punifliment,  where  he 
holds  out  apainft  it.  Vfhat  we  can  colle(Si:  from  this 
law  is  only  this  general  rule,  that  fuch  ufe  of  force, 
as  '  is  necefiary  for  obtaining  thefe  ends,  is  not  for- 
bidden.    If  inftead  of  fuppofing;  one  individual  to    be 

Li  O 

acting  again  (I  another  in  the  purfuit  of  thefe  ends,  we 
fuppoJe  a  number  of  individuals  to  be  occafionally 
combined  on  each  fide,  the  rule  will  flill  be  the  fame  : 
whatever  one  individual  might  lawfully  do  againft  an- 
other ;  a  number  of  individuals  on  one  fide  may  law- 
fully do  the  fame  againfl   a   number  of  individuals  on 

yL    III.  CIV.  §  III.  C.  VI.  §  I.      I  Grot.  L.  III.  C.I.  §  n. 
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the  other  fide.  The  difference,  between  two  fuch  par- 
ties of  individuals  and  two  nations,  depends  upon  the 
pofitive  and  general  confent  of  mankind  to  confider 
every  nation  as  a  coUeflive  perfon  or  moral  agent.  In 
a  number  of  individuals,  vvlio  occafionally  combine  to- 
gether, no  one  is  a  party  in  any  a6t,  unlefs  he  confents 
to  it  or  joins  in  it  immediately  and  dire£tiy  :  whereas 
by  the  law  of  nations  each  of  the  members  of  a  nation 
is  a  party  in  the  a(Sl  of  the  fupreme  governours,  v/ith- 
out  fuch  immediate  and  dire^l  confent.  Upon  this  prin- 
ciple a  whole  nation  and  each  of  its  members  may  law- 
fully be  treated  as  enemies  in  a  public  war.  But  it  does 
not  follow  from  hence,  that  all  the  members  may  be 
lawfully  treated  alike :  though  we  may  lawfully  kill 
fome  of  them,  it  does  not  follow,  that  we  may  law- 
fully kill  any  of  them  without  diflinction.  For  the 
general  rule,  which  is  derived  out  of  the  law  of  nature, 
is  ftill  the  fame  :  no  other  ufe  of  force  is  lawful,  be- 
fides  what  is  ^  necefTary.  We  have  therefore  no  right 
to  take  away  the  lives  of  thofe  parts  or  members  of 
the  adverfe  nation,  that  we  can  get  into  our  power, 
without  proceeding  to  this  extreme  ufe  of  force.  The 
law  of  nature  does  not  forbid  the  killing  of  thofe  who 
are  a<51;ually  in  arms  againfl  us,  and  cannot  be  reduced 
into  our  power  by  any  other  means.  But  if  an  army, 
or  any  fmall  parties  of  an  army,  come  into  the  terri- 
tories of  the  enemy,  notwithflanding  they  are  at  li- 
berty to  treat  the  ^  inhabitants,  who  are  not  in  arms,  as  « 
enemies,  yet  they  have  not  a  general  liberty  to  kill 
them.  The  plain  reaibn,  why  they  have  not  this  ge- 
neral liberty,  is,  becaufe  the  death  of  the  inhabitants, 
who  are  not  in  arms,  is  not  necefTary  for  obtaining  the 
juft  ends  of  war :  and  all  harm,  which  exceeds  what  is 
necefTary,  is  caufelefs  harm.  Even  they,  who  are  in 
arms,    whether  they  are  the  flanding  armed  force  of 

a  Grot.  L.  Til.  C.  X[.  §  U.         h  Grot,  ibid,  §  IX.  X,  XIT. 
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the  hoftile  nation,    or  any  of  the  other  members  of  it, 
who  arm   thcmfelves  occalionally,    cannot   lawfully    be 
killed,   if  they  quit  their  arms,  and  furrender  their  per- 
fons.     It  may  be  necefi^iry,   when  they  are  thus  in  our 
power,    to    guard   againft   any  future    oppoiition,    that 
they  might  make   to   us,    by    taking   their  arms  from 
them ;    or  by  compelling  them  to  give    fecurity,    that 
they  will   not  bear  arms  againft  us  for  a  certain  time, 
or  during  the   continuance   of  the  prefent  war ;    or  by 
making  them  prifoners.     But  if  their  life  can  be  fpared, 
without  defeating  the  juft    ends   of  war,   we   have   no 
right    to  take  it  away.     In  the  fiege  of  a  town,  many 
of  the  inhabitants,  who  are  not  in  arms,  may  happen 
to  be  killed.     This  is  fuch  a  chance  of  war,  as  the  law 
of  nature  will  excufe.     For  if  the  adl:   of  befieging  the 
town  is  lawful,    the   accidental    confequences,     which 
follow  from  taking  the    necelTary  fteps  to  carry  on  this 
aft  effeftually,   are  not  chargeable  upon   the   befiegers. 
The  inhabitants,   as   they  are  members  of  the  adverfe 
nation,  may  be  treated  as  enemies  :  and  though  the  law 
of  nature  would  forbid  this  harfher  kind  of  hoftile  treat- 
ment>  if  their  was  an  opportunity  of  obtaining  our  lawful 
purpofe   without  it  •,    yet   where  it  was  not   principally 
defigned,  and  was  made  neceiTary  by  accident,  this  law 
does  not    condemn    it. 

The  exceptions  to  this  rule  of  not  killing  thefe  per- 
fons,  who  never  were  in  arms  at  all,  or  who,  though 
they  have  been  in  arms,  have  furrendered  themfelves 
are  very  few.  If  they  are  confidered  as  members  of 
the  nation,  with  which  we  are  at  war,  nothing  more  is 
neceflary  in  the  firft  inllance,  than  to  get  them  into 
our  power.  The  law  nature  therefore  will  not  allow 
us  to  go  farther.  But  if  they,  whom  we  thus  get  into 
our  power,  have  been  guilty  of  any  previous  crime, 
for  which  they  deferve  death,  this  law  does  not  forbid 
us  to  infiicl  this  puniihment,    any   more  than  if  they 
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and  we  were  members  of  no  fociety  at  all,  but  were  ftlU 
in  the  original  flate  of  of  nature. 

*■  The  obftinacy  of  holding  out  long  in  a  fiege  is  not 
one  of  thefe  crimes  :  for  a  difcharge  of  their  duty  to- 
wards their  own  nation  is  not  in  its  own  nature  a  crime 
againft  the  other.  There  might  perhaps  be  fome  ad- 
vantage in  putting  a  garrifon  to  the  fword  for  holding 
out  long  :  as  fuch  an  example  might  be  a  means  to 
deter  others  from  giving  the  befiegers  the  fame  trouble. 
But  neither  this  nor  any  other  motive  of  mere  utility, 
will  render  it  juft  to  take  away  the  lives  of  thofe,  v/ho 
are  in  our  power,  and  have  not  deferved  to  lofe  them. 
Neither  is  retaliation  a  juftifiable  caufe  for  killing  pri- 
foners  of  war  :  though  our  adverfaries  fhould  have 
killed  the  prifoners,  whom  they  have  taken  from  us,  this 
will  not  juftify  us  in  killing  the  prifoners,  whom  we 
have  taken  from  them.  The  law  of  nature  allows  of 
retaliation,  only  where  they,  who  have  done  harm, 
are  made  to  fuffer  as  much  harm  as  they  have  done. 
But  to  kill  fuch  prifoners  of  war,  as  are  in  our  power, 
becaufe  the  nation  to  which  they  belong,  has  treated 
our  countrymen  in  this  manner,  would  be  to  do  harm 
to  one  perfon,  becaufe  harm  had  been  done  by  ano- 
ther. An  injury,  which  is  done  by  a  nation  does  in- 
deed communicate  itfelf  to  all  the  members  of  that 
nation  j  and  fuch  a  communication  of  guilt  is  all,  that 
can  be  pleaded  for  the  retaliation,  of  which  we  have  been 
fpeaking.  But ''  Grotius  very  truly  replies  here,  that  to 
punifh  captives  or  prifoners  of  war  in  this  manner 
would  be  to  punifli  them  in  what  is  their  own  as  indi- 
viduals :  whereas  the  national  guilt  can  only  be  com- 
nmnicated  to  -them,  as  they  are  members  of  the  of- 
fending nation  :  and  confequently  the  proper  punifli- 
ment  of  it  fliould  only  be  infli(5ted  on  them  as  they  are 
members  of  the  offending  nation,  and  not  as  they   are 

c  Ibid.  §  XVI.  d  Ibid. 


519 


629 


INSTITUTES      OF  B.  II. 

individuals.     If  retaliation  is  not  a  jufl:  caufe  for  killing 
prifoners  of  war,   much  lefs  will   it  be   a  jiiil  caufe  for 
killing  hoftages.     Thofe  perfons,    who  are  put  into  our 
hands  as  hoftages,   become  pledges  by  their  own  volun. 
tary  acl  for  the  performance  of  fomething,   which  their 
nation  has  engaged  to  do.      Bat  by  their  own  volun- 
tary    ad  they  can    pledge  only  what  is  in    their    own 
power  to   difpofe  cf.      They  may  give  up  their  liberty 
as  a  fecurily  for  the  hdclity  of  their  nation  :    but  their 
lives,  though  they  are  their  own  to  keep,  are  not  their 
own  to  difpofe   of,    and  confequently  cannot  be   given 
in  pledge. 

The  reafon,    why  the  a^Sl  of  holding  out  long  in  a 
fiege  is  no  perfonal  crime  in  them,  who  hold  out,   has 
already  been  hinted  at.     This  reafon  will  conclude  more 
ftrongly  in  favour  of  thofe,    who  have  only  borne  arms, 
and  have  given  us  no  more  than  the  common  oppofition 
of  war.     The  members  of  a  civil  fociety  are   obliged  in 
general,    and  thofe  members,    that  have  engaged  them- 
felves  in  the  military  fervice  of  it,   are  obliged  in  parti- 
cular,    to  take   up  arms  and  to  fight  for  it  at  the  com- 
mand of  the  conftitutional  governours,    in  the  defence 
and  fupport  of  its  rights   againft  its  enemies  from  with- 
out.     There  is   no   crime   in   entering  into  the  focial 
compadt     from   whence  the  general  obligation  to  bear 
arms  for   thefe    purpofes  is   derived.     This  compact  as 
it    only  binds    the    feveral   members    of    the  fociety  to 
purfue  the  ends  of  civil  union,  is  innocent  in  refpedl:  of 
the  reft  of  mankind.     And  if  there  is  no  crime  in  this 
compadl,    which   would   bind   all  the  members  alike  to 
difcharge  the  duties  of  war,    there  can  be  no  crime  in 
a  particular  compafl:,   by  which  fome  of  the  members 
undertake  to  difcharge  the  fame  duties,    inftead  of  the 
reft.     The  confent,   by  which  the  ftibje£ls  in  general,  or 
the  foldiery  in  particular,    lay  themfelves  under  thefe 
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obligations,    Is  the  only  a£t,  that  can  by  the  law  of  na- 
tions be  looked  upon  as  a  perfonal  a<5V  of  the  individuals, 
who  bear  arms.      In  confequence  of  the  general  con- 
fent   of  mankind  to  confider  nations   as  collective  per- 
fons,    whatfoever  is  done  by  the  members  of  a   nation 
at  the  command  of  the  public  or  of  the   conftitutional 
governours,    who  fpeak  the   fenfe  of  the  public,    is  the 
a(^  of  the  nation :  and  if  the  adt  is  unjuft,   the  guilt  in 
the  view  of  the  law  of  nations  Is  chargeable  upon  the 
nation,   and  not  upon  the   individual  members.      I    am 
now   fpeaking  not   of  what   will  juftify  a  man,     who 
bears  arms  in  war,  to  his  own  confcience,     but  of  what 
will  juftify  him  to  the  nation,    againft  which  he  fights 
at  the  command  of  the    nation,    to  which  he  belongs. 
If  the  war  is  plainly  and  notorioufly  unjufl,    the  obli- 
gation of  the  focial  compact,   or  of  any  other  compadl^ 
will  not  juftify  him  to  his  own  confcience :    becaufe  no 
compa6l  whatfoever  can  bind  him  to  do,    or  excufe  him 
in  doing,    what  the  law  of  nature  forbids.      And  if  he 
was  to  fight   as  an  independent  individual,     at  his  own 
choice  and  upon  his  own  motion  ;  thofe,  againft  whom 
he  fights,    might  look  upon  the  a6l   of  bearing  arms 
againft  them  in  fuch  a   war  as  a  perfonal  crime.       But 
when  they,    with  all  mankind,    have  agreed  to  confider 
the  feveral  members  of  a  civil  foclety   only   as    parts 
of  a   colle<Slive  perfon,    that  acl  under  the  dire^Ion   of  . 
the  common  will  of  fuch  colledtlve  perfon  ;    however 
inexcufable  a  man,     who  fights  againft   them,     might 
be,    in  the  view  of  his  own  confcience,    or  of  the   law 
of  nature,    which  conliders  him  as  an  individual,     they 
cannot   confiftently  with  this  agreement,    that  is,    they 
cannot    confiftently  with  the  law  of  nations,     charge 
him  with  having  been  guilty  of  a  perfonal  crime  mere- 
ly upon  account  of  his  having  fought  againft  them. 

Thus  far  therefore  I  agree   with  Grotius,   that  fomc 
a£ls  are  lawful  in  war  by  the  law  of  nations,   which  by 
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the  law  of  nature  would  be  unlawful ;  and  that  this 
'  lawfulnefs  coniifts  only  in  impunity,  or  that  it  is  only 
external  in  the  view  of  mankind,  and  not  internal  in 
the  view  of  confclence.  But  though  I  agree  with  him 
thus  far,  I  differ  from  him  in  three  particulars.  Firft  ; 
this  impunity  does  not  arife  from  a  law  of  nations, 
which  is  purely  pofitive,  but  from  the  pofitive  con- 
fent  of  mankind  to  apply  the  law  of  nature  to  civil 
focleties,  as  if  each  fociety  was  a  diftindl  moral  per- 
fon  made  up  of  its  feveral  members.  For  though  the 
law  of  nations  does  in  this  inftance  grant  impunity, 
where  the  law  of  nature  would  not  grant  it ;  yet  this 
difference  arifes  only  from  the  difference  of  the  per- 
fons,  to  which  the  fame  law  is  applied.  The  law  of 
nature  applied  to  individual  perfons  would  make  it  a 
crime,  not  only  in  the  view  of  confcience,  but  like- 
wife  in  the  view  of  mankind,  to  fight  in  an  unjuft  war. 
But  when  mankind  have  agreed  to  keep  individuals 
out  of  fight,  as  it  were,  and  to  apply  this  law  only 
to  colk(Slive  perfons ;  they  cannot  confillently  with  this 
agreement  charge  the  parts  of  thefe  colk<Stive  perfons 
with  any  feparate  guilt,  for  what  is  done  under  the  di- 
redllon  of  the  common  or  colledllve  will.  Secondly;  this 
impunity  for  what  is  done  in  war  is  confined  to  the  a£ls 
of  the  feparate  members  of  civil  focieties,  and  does  not 
extend  to  the  corporate  adls  of  the  focieties  themfelves. 
How  far  what  nations  do  colle6lively  obtains  impunity 
by  the  law  of  nations  will  appear  hereafter.  But  we 
may  obferve  here,  that,  if  this  law  is  nothing  elfe  but 
the  law  of  nature  applied  to  the  collective  perfons  of 
civil  focieties,  no  a6ts,  which  could  not  be  done  by 
individual  perfons  confiftently  with  the  law  of  nature, 
can  be  done  by  collective  perfons  confiftently  with 
the  law  of  nations.  Thirdly  j  Grotius  confines  the  ex- 
ternal lawfulnefs  of  what  is  done  in  a  war,  which  i5 
internally    unjufi:,  to  folemn  wars  only  :    whereas  this 
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external  lavvfulnefs  Inrefpedlof  the  members  of  a  civil 
fociety  extends  to  public  wars  of  the  imperfe<Sl  fort, 
to  acts  of  reprizals  or  to  other  a£ls  of  hoftility.  By 
giving  the  name  of  public  war  to  reprizals  or  otlier 
a6ls  of  hoftility,  which  fall  fhort  of  being  folema 
wars ,  I  fuppofe  the  reprizals  to  be  made,  or  the  a^ls 
of  hoftility  to  be  committed,  by  the  authority  of  a 
nation,  though  it  has  not  folemnly  declared  war.  For 
if  the  members  of  the  nation  make  reprizals,  or  com- 
mit a6ls  of  hoftility,  without  being  thus  authorized, 
they  are  not  under  the  protection  of  the  law  of  nations  : 
as  they  a6l  feparately  by  their  own  will,  fo  they  are  fepa- 
rately  accountable  to  the  nation,  againft  which  they  a<Sl. 
^  Prifoners  of  war  are  indeed  fometimes  killed  ;  but 
this  is  no  otherwife  juftifiable,  than  as  it  is  made  ne- 
ceflary  either  by  themfelves,  if  they  make  ufe  of  force 
againft  thofe,  who  have  taken  them,  or  by  others, 
who  make  ufe  of  force  in  their  behalf,  and  render  it 
impoftlble  to  keep  them.  And  as  we  may  colle<n:  from 
the  reafon  of  the  thing,  fo  it  likewife  appears  from 
common  opinion,  that  nothing  but  the  ftrongeft  ne- 
ceffity  will  juftify  fuch  an  adl :  for  the  civilized  and 
thinking  part  of  mankind  will  hardly  be  perfuaded 
not  to  condemn  it,  till  they  fee  the  abfolute  neceflity 
of  it. 

The  fame  general  rule,  by  which  we  are  to  guide 
ourfelves  in  judging,  how  far  it  is  lawful  to  deftroy  the 
perfons  of  our  enemies  in  a  public  war,  is  the  rule,  by 
which  we  muft  be  guided  in  judging,  how  far  it  is 
lawful  to  ravage  or  to  wafte  their  country.  If  this  is 
neceflary  to  be  done  in  order  to  bring  about  the  jufl: 
ends  of  war,  it  lawfully  may  be  done  ;  but  not  other- 
wife.  Thus  if  the  progrefs  of  an  enemy  cannot  other- 
wife  be  ftopped,  we  may  deftroy  the  forage  or  other 
provilions,  that  are  in  the  way  :  or  if  towns  or  villa- 
ges would  afford  them  fuch  pofts,  as  would  give  them 
«  Gtot.  L.  III.  C.  XII.  §  I. 
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a   confiderable  advantage    againfl  ns,     and  we  cannot 
otherwife  prevent  them  from  gaining  thefe   pofts,  we 
may  dcftroy  fuch  towns  or  villages.     To  .wafte  a  coun- 
try,   unlefs  for  fome  fuch  necelTary  reafons  as  thefe,  is 
caufelefs  harm. 

Under  the  notion  of  wafting  or  ravifliing  a  country  I 
do  not  include  plundering  it :  this  may  poffibly  not  be 
caufelefs  harm  *,  becaufe  they,  who  plunder  it,  may  ac- 
quire the  goods,  which  they  take  from  the  enemy  : 
and  if  the  law  of  nature  will  give  them  property  in 
the  goods,  which  are  fo  taken  ;  the  fame  principle, 
upon  which  fuch  property  is  acquired,  will  juftify  the 
a£l  of  taking  them. 

I  fliall  not  detain  the  reader  here  with  a  particular 
enquiry,  how  far  fraud  is  lawful  in  war.  The  general 
principles,  upon  which  queftions  of  this  fort  are  to  be 
determined,  have  been  ftated  ^  already. 

Thefe   rules,  which   are  derived  out    of  the  law  of 
nature     applied    to    the     collective    perfons    of    civil 
focieties,  are  reprefented  by  Grotius  as  temperaments, 
by  which  the    law    of  nature    qualifies  and  abates  the 
rigour  of  a  purely  politive  law  of  nations.     He  grants, 
that  they  are  fuck  rules,   as   a   nation    muft  obferve,  if 
it  regards  what  is  intrinfically  juft  ',    but  contends,  that 
there  is  a  pofitive  law  of  nations,  which  allows  a  greater 
licenfe,   and  gives  an    extrinfic  juftice   to  what   is  done 
in  folemn  wars,  though  "thefe  rules  are  exceeded.     We 
have  already  feen,  that  there  is  no  caufe,   or  no  legifla- 
tive  power,   by  which  fuch  a   law   could    be  produced 
or  eftablifhed,  and  may  now  enquire,  whether  the  effecls 
of  fuch  a  law  can  be   traced  out  in  any  extraordinary 
licenfe,  which  is  peculiar  to  folemn  wars. 

No  evidence  of  fuch  a   law  appears  in  the  name  of 
juft  war,  which  is  ufually    given  to    v/ars  of  this  fort, 
whether  they  are  internally  juft  or  not.     For   the  name 

£  See  B.  I.  C.  XIV.  §  I!I.  IV. 
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of  juft  war,  as  it  is  appropriated  to  folemn  wars,  with- 
out regarding  the  caiiles,  upon  which  they  are  moved, 
is  not  intended  to  denote  any  external  juftice,  which  a 
purely  pohtive  law  of  nations  allows  promifcuoully  to 
all  fuch  wars  •,  it  is  only  intended  to  denote,  that  fuch 
wars  are  perfect  in  their  kind,  or  come  up  to  the  high- 
eft  notion  of  a  war  of  nations. 

In  the  pra<rtice  of  nations,  that  are  at  war  with  one 
another,  all  rules,  which  arife  out  of  the  law  of  nature, 
are  indeed  fometimes  exceeded.  The  flaoghter,  which 
the  army  of  a  nation  makes  amongft  its  enemies,  is  not 
always  confined  to  thofe,  who  are  in  arms,  or  to  thofe, 
whofe  lives  cannot  be  fpared  conllflently  v/ith  its  own 
fafety.  Sometimes  no  quarter  is  given  to  fuch  as  fur- 
render  themfelves  ;  when  it  is  not  neceflary  to  take 
away  their  lives.  Sometimes  prifoners  of  war  are  killed 
in  cool  blood  ;  when  there  is  no  danger  of  their  being 
refcued,  or  of  their  rifing  in  arms  againft  thofe,  who 
have  taken  them,  and  have  them  in  their  power. 
Sometimes  in  what  are  called  military  executions,  not 
only  the  inhabitants  of  an  enemy's  country,  who  are 
able  to  bear  arms,  though  they  never  were  in  arms, 
are  murdered,  but  the  flaughter  is  extended  to  women 
and  children.  But  though  thefe  and  other  enormities 
are  practifed  in  war  ;  it  is  no  confequence,  that  there  is 
any  pofitive  law  of  nations,  which  makes  them  lawful. 

One  evidence,  which  ''  Grotius  produces  of  fuch  a 
law  is,  that,  however  criminal  thefe  pra61ices  are  by  the 
law  of  nature,  they  meet  with  no  punifhment  amongft 
nations,  and  that  this  general  licenfe  of  tranfgrefling  the 
law  of  nature  in  war  extends  to  all  folemn  wars  what- 
foever,  even  to  fuch  as  are  internally  unjuft,  in  which 
the  law  of  nature  is  fo  far  from  allowing  outrageous 
or  unneceflary  force,    that  it  does  not  allow  the  ufe  of 
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any  force  at  all.     The  ufe    of  any  force  in  an   unjuft 
war,  and  the  ufe  of  outrageous   and    unneceflary  force 
in  any  war,  is  criminal  by  the  law  of  nature  ;   and  neu- 
tral ftates,  or  ftates,   who  are  not  concerned   in  the  war, 
might,  if  this  law  was  the  rule,  by  which  nations   are 
guided  in  their  condufl  towards  one    another,   punifti 
the   offending   nation   for   fuch  criminal  ufes   of   force. 
But   fince  in  folemn  wars  thefe   criminal  ufes  of  force 
obtain    impunity,    that  is,    fince  neutral  ftates  do  not 
intcrpofe  to  punifh   a  nation  that   is    guilty   of  them, 
Grotius    concludes,    that    fuch    wars,  however  unjuft 
they  may  be  either  in  their  internal  caufes,    or  in  the 
manner  of  carrying  them  on,  have  an   external  juftice 
in    the  view  of    nations,     which    can   only  be   given 
them   by   fome    purely    pcfitive    law.     The  principle 
point  to  be  confidered  here  is  ;   whether  this  is  only  an 
impunity   in    fa6t    or   whether    it    is    an    impunity  of 
right.      Though    neutral   ftates  do  not  in    fa6l  intcr- 
pofe to  punifh  fuch  ufes   of   force  in  war,   as   are  in- 
ternally criminal  by  the  law  of  nature;   it  is  no  confe- 
cjuence,  th^  4Jb£y  have  no  right  to  interpofe.     There  is 
a  prudential  reafon   which  will  operate  in  this  matter 
as  univerfaliy  as   a  law.     Neutral  ftates  cannot  punifti 
the  injuftice  of  what  has  been  done  in  war  without  en- 
gaging themfelves  in  a  war  with  the  ftate,    which  they 
undertake  to    punifh.     And  an   impunity,    which  Jthus 
arifes  in  fa£l  from  the  regard,  that   every  neutral  ftate 
has  to  its  own  fafety,    is  no  evidence  of  a  pofuive  law, 
which  has  given  an   external  re«Stitude  to   whatever  is 
done  in  folemn  war,    and  has  eftabliflied  a  right  to  fuch 
impunity. 

Grotius,  when  he  mentions  this  prudential  reafon, 
conftders  it,  not  as  the  immediate  caufe,  which  re- 
ftrains  neutral  ftates  from  punifhing  what  has  been 
done  unjuftly  io  a  folemn  war,   but  as  a  general  nio- 
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tive,  which  induced  all  nations  to  lay  themfelves  un- 
der fuch  a  reftraint  by  a  politive  law.  If  the  regard, 
which  neutral  ftates  have  to  their  own  fafety,  is  the  im- 
mediate caufe  of  this  reftraintj  it  is  only  a  reftraint  in 
fa6t  ;  they  are  at  liberty  to  judge  for  themfelves,  how 
far  it  is  confiftent  with  their  own  lafeiy,  or  conducive 
to  their  own  interefts,  to  intermeddle  in  the  quarrels  of 
other  ftates,  and  are  farther  at  liberty  to  a6t  upon  this 
judgment,  either  to  intermeddle  or  not,  as  they  think 
proper.  But  if  it  is  only  a  general  motive,  which  in- 
duced all  nations  to  eftablifli  fuch  a  reftraint  by  a  poft- 
tive  law  ;  they  will  then  be  under  a  reftraint  of  right  j 
and  whatever  their  own  intereft  may  either  allow  of  or 
recommend,  they  will  be  obliged  to  overlook  what- 
ever is  done  by  other  nations  in  a  folemn  war,  whether 
it  is  internally  juft  or  not. 

Whilft  a  war  is  depending,  which  either  is  natu- 
rally unjuft  in  the  caufes  of  it,  or  is  carried  on  by 
fuch  outrageous  and  unneceftary  a6ls  of  violence,  as 
are  naturally  unjuft  ;  there  can  be  no  doubt  about  the 
right  of  a  neutral  ftate  to  declare  to  the  wrong  doers, 
that  it  will  join  with  the  fufFerers,  or  about  its  rights 
to  put  this  declaration  in  execution  ;  unlefs  the  unjuft 
war  is  put  an  end  to,  or  the  unjuft  means  of  carrying 
it  on  are  corre<Sled.  The  civil  governours  of  a  neutral 
fociety  may  indeed  in  one  refpe^l  be  faid  to  be  re- 
ftrained  of  right  by  what  I  have  here  called  a  pruden- 
tial reafon.  They  are  obliged  of  right  not  to  hazard 
the  fafety  of  their  own  fociety  in  the  quarrel  of  another. 
But  this  reftraint  arifes  naturally  from  focial  union,  . 
and  from  the  truft,  which  is  committed  to  fuch  gover- 
nours, and  not  from  any  politive  law  of  nations  ;  it 
is  an  obligation,  which  regards  their  own  fociety  only, 
and  has  no  relation  at  all  to  any  other  civil  fociety  what- 
foever. 


^2B  INSTITUTES      OF  B.  II. 

I  am  aware,  that  the  interpoiitlon  of  a  neutral  (late, 
whihl  a   war  fubiifts,     to  check  what  Is  done  in   it  a- 
gainfl  the  rules  of  natural  juftic^,    is  capable  of  being 
coniidered  rather  as  a  defence  of  the  fufFerers,  than  as 
a  punilhment  of  the  offenders.     But  it  is  not  worth  the 
while  to  debate,  -which  of  thefe  two  is  the  true  nature 
and  primary  intention  of  fuch  an  interpoiition.      For  if 
we  allow  it  to  be  only  a  defence  of   the  fufferers,  it  will 
be  an  evidence,    that  there  Is  no  poiitive  law  of  nations, 
which  gives   an  external  juftice  to  whatever  is  done   in 
a  folemn  v\rar.       If  there  was  any  fuch  law,    nothing, 
which  a  nation  fuffers  in  a  folemn  war,    could  be  ex- 
ternally unjufx  in  the  view  of  other  nations  ;    and  con- 
fequently  no  neutral  ftate  could  confiflently  with   fuch 
a  law  interpofe  to  defend  the  fufFerers.     Since  no  perfon 
can  lawfully  be  defended  againft  what  he  fuiFers  juftly  ', 
it   would  be  as  contrary  to  the  notion  of  this  external 
juflice,    to  defend  thofe,     who  fuirer  in  a  folemn  war 
what  is  inconfiftent  with  natural  or  internal  juflice,  as  to 
punilli  thofe,  who  in  fuch  a  war  do  what  is  Inconfiflent 
with  it. 

After  a  war  is  ended  by  the  confcnt  of  the  parties, 
who  were  concerned  in  it,  there  is  fome  appearance  of 
a  law,  which  retrains  neutral  ftates  from  taking  no- 
tice of  what  has  been  unjuftiy  done  on  either  {jdc, 
whilfl  the  war  Lifted.  It  would  in  tlie  common  opin- 
ion of  mankind  be  thought  no  very  juftifiable  reafon, 
why  one  nation  fliould  make  war  upon  another,  that 
the  latter  had  done  fomething  unjuftiy  in  fome  war 
with  a  third  nation,  which  is  now  at  an  end,  and  in 
which  the  former,  whilfl  it  lafled,  v/as  no  way  inte- 
refled.  But  there  is  no  occafion  to  have  recourfe  here 
to  a  pofitive  law  of  nations.  The  law  of  nature  favours 
peace,  and  will  tJierefore  readily  prefume,  that  no  in- 
juftjce  has  been  done,    or  that  all  injuflice  which  has 
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been  done,  is  made  amends  for,  where  the  parties, 
who  were  concerned  in  a  quarrel,  have  adjufled  the 
matter,  that  was  in  difpute  between  them,  to  their 
own  fatisfadion.  Grotius  mentions  another  reafon, 
why  neutral  ftates  have  no  right,  after  a  war  is  over, 
to  take  notice  of  any  natural  injuftice,  that  has  been 
done  in  it  on  either  fide.  But  it  is  a  reafon,  which  is 
founded  in  nature,  and  will  operate  as  a  law  without 
the  aid  of  politive  inftitution.  When  the  parties  in  a 
war  are  reconciled  to  one  another,  fo  that  no  complaint 
is  made  on  either  fide  j  neutral  ftates  cannot  have  fucli 
evidence  of  what  has  been  unjuftly  done  in  the  war,  as 
will  warrant  them  to  inflidl  punifhment  for  what  has 
beer^  fo  done.  The  fame  hurt,  which  would  be  caufe- 
lefs  and  unjuft  by  the  law  of  nature,  if  it  was  done 
even  in  war  deiignedly  or  out  of  choice,  is  allowed  of 
by  this  law,  if  it  was  accidental  or  neceflary.  With- 
out a  fuller  and  clearer  infight  therefore,  than  neutral 
nations  can  have  into  the  caufes  and  occalions  of  what 
has  been  done  in  a  war,  after  the  parties  in  it  are  a- 
greed,  they  cannot  determine,  whether  it  has  crimi- 
nally exceeded  what  the  law  of  nature  allows  of,  and 
is  punifhable  or  not. 

But  whether  the  impunity  for  what  a  nation  does  in 
war  is  an  impunity  in  right  or  only  in  fa^l,  it  does 
not  feem  in  the  prafllce  of  mankind  to  be  peculiar  to 
folemn  wars.  For  it  is  as  unufual  for  neutral  ftates, 
which  are  not  concerned  in  a  quarrel  between  two  na- 
tions, to  punifli  either  of  them  for  what  has  been  done, 
when  the  war,  which  they  make  upon  one  another,  is 
imperfect,  as  when  it  is  begun  with  the  folemnity  of 
a  declaration. 

The  fecond  evidence,  that  Grotius  produces,  of  a 
purely  pofitive  law  of  nations  is,  that  in  folemn  wars 
fome  practices  are  not  allowable,  which  the  law  of  na- 
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ture  does  not  forbid.     The  law  of  nature,  where  it  al- 
lows us  to  take  away  the  life  of  any  perfon,    prelcribes, 
fays  '  Grotius,    no    particular   manner   of   killing   him, 
but  leaves  it  indifferent,   whether  we  kill  him  by  fome 
open  means,   which  he  may  be  aware  of,   or  by  the  fe- 
cret  means  of  poifon  or  of  aflaffination.     But  the  law  of 
nations,    at  leaft  the  law  of  more  civilized  nations,    for- 
bids the  ufe  of  poifon  againft  an  enemy  in  folemn  war. 
An  obfervation,    which  our   author  here   makes  upon 
the  permiffion  of  the  ufe  of  poifon  in  the  law  of  na- 
ture, will  help  to  explain  this  matter.     It  is  generous  to 
give  any  perfon,  whofe  life  we  have   a  right   to  take 
away  an  opportunity  of  defending  himfelf :    poifoning 
therefore,    which  gives  him  no  fuch  opportunity,    is  a 
lejfs  generous  way  of  killing  him,   than  an  open  attack. 
However,  if  he  has  deferved  death,  the  favour  of  giv- 
ing him  an  opportunity  of  defending  himfelf  is  not  due 
to  him  in  ftridl  juftice.     What  Grotius  here  fays  about 
deferving  death  wants  to  be  explained.   A  criminal,  who 
is  by  the  civil  law  juftly  fentenced  to  die,    is  properly 
faid  to  deferve  death :    and  as  the  law  of  nature  does 
not  prefcribe,  fo  there  is  not,    I  prefume,    any  natural 
principle  of  generofity,   which  recommends,  one  fort  of 
death,  rather  than  another ;  except  only  that  humanity 
fuggefts,    and  the  law  of  nature  requires,  this   punifh- 
ment  to  be  inflicted  without  any  unnecefTary  torture. 
In  like  manner  an  individual  may  in  a  ftate  of  natural 
.equality    have    committed  fuch  a  crime  as  to  deferve 
death  for  it :  and  where  he  has  thus  deferved  to  die,  they, 
who  undertake  to  inflicTt  the   proper  punifhment   upon 
him,   may,    confidently   with  ftri^l  juftice  and  with  ge- 
nerolity  too,  put  him  to  death  in   any  manner,    provi- 
ded they  obferve  the  fame  caution  about  not  giving  him 
unnecefTary  torture.     But  in  a  public  war    the  foldiers, 
againft   whom  we   fight,  are  not  guilty  of  any  capital 
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crime  in  what  they  do,  and  deferve  death  no  otherwife, 
than  as  they  {land  in  the  way  of  the  execution  of  our 
right,  and  cannot  be  put  out  of  the  way,  or  be  brought 
into  our  power,    without  it.     And  thus,  notwithftand- 
ing  it  is  indifferent  by  the  law  of  nature,  in  what  man- 
ner a  perfon,  who  has  deferved  death,  is  killed,  whether 
by  poifon  or  by  open  force ;    it  does  not   follow,  that 
they,  who  fight  againft  us  in  public  war,  may    lawfully 
be  killed  in  any  manner.     In  fighting  upon  the  authority 
of  their  ilate,  they  commit  no    capital    crime  and    do 
not  properly  deferve    death.     Humanity  therefore  re- 
quires, that  we  fhould  not  put   them   to  death   at  all, 
if  we  can  obtain  the  lawful  purpofes  of  war  without  it; 
and  generofity  recommends  it  to  us  rather    to  run  fome 
hazard  of  our  own  lives,  than  to  take  away  their's  un- 
necefTarily.     But  by  poifoning  them,    we  put  them  to 
death  at  all  events,   whether   it    is  necefTay  or  not,  that 
is,   we  take   away  their  lives,  without  trying  whether 
we  cannot  fpare  them   and    yet  put  fuch  a  flop  to  their 
oppoiition,    as    to   obtain  the   lawful  purpofes  of  war. 
From  hence   likewife  we  may  underftand,  why  the  ufe 
of  poifoned  weapons  fhould   be    more  inconfiftent  with 
the  law  of  nations,  than  the  ufe  of  other  weapons  ;  not 
becaufe  there   is    any    purely  pofitive   law    of  nations, 
which  forbids  the    ufe  of  fuch  weapons,  but  becaufe  it 
is  forbidden  by  the  natural  law  of  humanity  and   gene- 
rofity :  for   other  weapons,  though  they  may  probably 
bring  death,  do  not  bring  it  fo  certainly  as    thefe,    and 
leave  even  the  wounded  a  chance  of  efcaping  with  life. 

In  the  bufinefs  of  afTaflinating  the  commanders  of 
an  army,  or  other  leading  perfons  of  a  nation,  with 
which  we  are  at  war,  we  may  diftinguifh  with 
•^  Grotius  between  the  perfons,  who  are  employed  in 
it,  whether  they  are  fubjecls  of  our  own  nation,  or  of 
the  other.     If  they  are  our  own  fubjeiSls,.  the  ad  cannot 
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be  defended  upon  his  principle,  which  is,  that  we  may 
lawfully  kill  an  enemy  wherever  we  find  him,  and  that 
it  makes  no  difference  as  to  the  lawfulnefs  of  our  a6V, 
whether  it  done  by  many  or  by  few,  by  a  whole 
army  or  by  a  fingle  perfon.  But  the  firft  part  of  this 
principle  is  not  true  :  the  only  right  that  we  have  in 
public  war  over  the  perfons  of  our  enemies  is  to  lay 
them  under  fuch  reftraints,  as  are  necelTary  to  prevent 
them  from  oppofing  us :  fince  therefore  in  order  to 
prevent  fuch  oppofition  it  is  not  neceffary  to  kill  any, 
who  are  not  in  arms  j  becaufe  they  are  in  our  power 
and  we  can  reftrain  them  by  other  means  ;  the  confe- 
q^uence  is,  that  we  have  no  right  to  kill  an  enemy 
wherever  we  find  him,  unlefs  he  is  in  arms  and  refifls 
us  by  force.  Thus  the  lawfulnefs  of  affaflination  in 
public  war  will  at  lead  be  confined  to  thofe,  who  are 
in  arms,  and  cannot  be  extended  to  any  other  perfons 
of  the  adverfe  nation.  In  refpedl  of  thofe,  who  are  in 
arms,  fuch  as  the  general  of  an  army,  or  fome  other 
principle  commanders  in  it ;  though  the  perfons,  whom 
we  employ,  are  members  of  our  own  nation,  all  that  can 
be  faid  to  defend  aiTaffination  in  point  of  generolity  is, 
that  fuch  commanders  either  are  or  or  ought  to  be  upon 
their  guard  againft  attempts  of  this  fort;  and  when  they 
are  engaged  in  oppoiing  force  to  our  lawful  demand, 
there  can  be  no  great  want  of  generofity  in  taking  away 
their  lives  by  fuch  means,  as  it  is  their  particular  duty 
to  be  aware  of  and  to  guard  againft.  But  if  we  employ 
their  own  people,  there  is  nothing  to  be  faid  in 
excufe  for  the  a6t :  it  is  killing  of  them  privately  in 
fuch  a  manner,  as  they  cannot  be  fuppofed  to  guard 
againft,  and  may  in  this  refpe61:,  as  to  the  want  of 
humanity  and  generolity,  be  refembled  to  poifoning : 
and  as  the  a<fl  is  unjuft  in  the  perfons,  who  are  em- 
ployed, this  injuftice  will  be  communicated  to  us,  who 
make  ourfclves  parties  in  it  by  employing  them. 
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XVL    In  a  war,  which  is  internally  juft,  as   a  na-  Property 
tion    may    take  the    perfons,  fo  like  wife  it  may  feize     °hed  ^'^' 
upon  the  goods  of  the  enemies  either  moveable  or  im-  war. 
moveable,    as  far  as  fuch  feizure  is  a  neceirdry  means 
of  bringing  them  to   do   what  is   right.     But  what  is 
feized  only  for  this  pm'pofe  does  not  become  the   pro- 
perty of  the  captors:    the   poffeffion   is  juft,    till  the 
purpofe,  for  which  the  goods  were  taken,   is  anfwered  ; 
but  as  foon  as  the  claims  of  the  injured   nation  are  fa- 
tisfied,    the  juftlce  of  the  pofTeffion  is  at  an  end. 

There  are  however  three  ways,  by  whicJi  a  nation 
in  a  juft  war  may  acquire  property  in  the  goods,  which 
it  takes  from  its  enemies.  Firft  a  nation,  that  has  been 
injured,  has  a  right  to  reparation  of  damages.  Repa- 
ration is  made  according  to  the  law  of  nature,  not  only 
by  recovering  the  thing,  which  we  are  unjuftly  de- 
prived of,  but  likewife,  where  the  very  thing  cannot 
be  had,  by  recovering  an  equivalent  out  of  the  goods 
of  the  perfon,  who  has  deprived  us  of  it.  And  by  the 
law  of  nations  this  right  to  obtain  an  equivalent  ex- 
tends to  the  goods  of  all,  who  are  members  of  the  na- 
tion, that  has  done  the  injury ;  not  '  becaufe  the  goods 
of  private  fubjects  are  by  any  purely  politive  law- 
made  pledges  to  all  the  world  for  the  good  behaviour 
of  the  nation  or  of  its  conftitutional  governours ;  but 
becaufe,  by  the  pofttive  confent  of  all  mankind,  the  na- 
tion, though  it  confifts  of  many  individuals,  is  con- 
fidered  as  one  colle(flive  perfon ;  and  in  confequence  of 
this  general  confent  all  the  members  of  this  colledlive 
body  are  deemed  parties  in  any  injury,  which  the  body 
does,  as  far  as  this  injury  produces  a  claim  to  repar- 
ation of  damages  in  thofe,  againft  whom  it  is  com- 
mitted. '"If  a  nation  makes  war  to  recover  repara- 
tion of  any  damages,   that  have  been  done  to  it ;    this. 
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claim  to  fuch  goods,  as  are  taken  In  the  war,  takes 
place  from  the  beginning  of  the  war,  to  the  extent  of 
thefe  damages.  But  if  the  enemy  begins  a  war  caufe- 
lefsly,  and  the  nation,  which  defends  itfelf,  has  dif- 
fered no  injury  from  the  enemy  before  the  war  began, 
this  claim  does  not  take  place  from  the  beginning ;  be- 
caufe  the  nation  can  have  no  right  to  an  equivalent, 
where  it  has  fuftained  no  damage.  However,  this 
claim,  though  it  did  not  begin  with  the  war,  will  arife 
in  the  progrefs  of  it ;  for  the  v/ar  itfelf  is  an  injury ; 
and  confequently  the  nation,  againft  which  it  is  made, 
wnll  have  a  right  to  reparation  for  all  the  damages, 
which  are  done  to  it  in  the  war. 

Secondly;  a  nation  has  a  right  to  be  .paid  the  ex- 
pences,  that  it  makes  in  a  juft  war.  Thefe  expences  are 
indeed  fo  many  additional  damages :  for  whatever  the 
nation  is  forced  to  expend  in  recovering  its  right,  is  a 
lofs,  which  is  occafioned  by  the  fault  of  the  enemy, 
who  witholds  that  right.  As  the  nation  therefore  ac- 
quires property  in  the  goods,  which  it  takes  from  the 
enemy,  to  the  amount  of  the  original  damages,  that 
occafion  the  war,  and  of  the  frefli  damages,  that  are 
done  in  the  war ;  fo  upon  the  fame  principle  it  ac- 
quires property  in  what  it  takes  as  an  equivalent  for 
the  current  expences,  that  are  made  in  carrying  on  the 
war. 

Thirdly ;  a  nation,  which  has  committed  a  crime, 
may  be  puniflied,  in  the  fame  manner  with  an  indivi- 
dual, in  the  liberty  of  nature,  by  being  deprived  of  its 
goods.  But  vvhilft  the  offending  nation  thus  lofes  its 
goods,  the  nation,  that  takes  them,  will  acquire  pro- 
perty in  them  no  otherwife,  than  either  by  being  the 
firfl-  occupants,  or  by  receiving  the  goods  as  a  ranfom, 
by  which  the  offending  nation  redeems  itfelf  from 
feme  other  punifhment.     Grotius  confines  this  way  of 
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acquiring  property  In  war  to  fuch  goods  only,  as  be- 
long either  to  the  coUe^Stlve  body  of  the  ftate  or  to  the 
criminal  members  of  it.  And  this  reftriftlon  is  a  verv 
proper  one  :.  for  though  an  injury,  wliich  is  done  by 
a  nation,  is  communicated  to  all  the  members  of  it,  as 
far  as  this  injury  produces  an  obligation  to  repair  dama- 
ges ;  yet  the  gnilt  of  it,  as  it  i?-nplies  a  difpolition  to  do 
harm,  is  confined  to  the  colledtive  perfon  of  the  nation, 
and  to  thofe  particular  members  of  it,  who  have  made 
it  their  own  a(51:  by  their  immediate  and  dire<n:  confent. 

Grotius  agrees,  that  thefe  are  the  proper  meafures 
of  what  can  be  acquired  in  war  by  the  law  of  nature. 
But  "  he  contends  at  the  fame  time,  that  in  this  in- 
ftance  there  are  plain  traces  of  a  pofitive  law  of  na- 
tions, which  extend  the  right  of  war.  For  in  the  ap- 
proved practice  of  nations,  or  at  leaft  in  fuch  practice, 
as  is  not  condemned,  whatever  is  taken  in  war  is  the 
property  of  the  captors,  though  it  is  more  than  an 
equivalent  for  any  damages,  that  have  been  done,  or 
any  expences,  that  have  been  made  *,  and  this  claim 
of  property  is  not  confined  to  fuch  wars,  as  are  inter- 
nally jufb,  but  is  extended  to  all  folemn  wars  whatfo- 
ever,   whether  they  are  internally  juft  or  not.  / 

But  here  we  are  apt  to  miftake  a  right,  which  arifes 
from  the  confent  of  a  nation,  whofe  goods  we  have 
taken  in  war,  for  a  right,  which  a  pofitive  law  of  na- 
tions gives  us  to  thofe  goods,  merely  becaufe  we  have 
taken  them.  Though  we  had  no  juft  claim  to  them 
from  the  firft,  yet  when  we  make  peace  with  the  na- 
tion, from  v/hich  they  were  taken,  if  they,  or  an  equi- 
valent for  them,  fliould  not  be  demanded,  they  be- 
come our  own  by  the  tacit  confent  of  that  nation, 
without  the  aid  of  any  purely  pofitive  law  of  nations. 
The  fureft  way  of  trying,  whether  it  is  the  claim  of 
war,   or  the  claim  of  a  tacit  confent  in  concluding  a 
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peace,    which   gives   us  property  in  all  fuch  goods,    as 
are  taken  in  war,    is  to  enquire  what  fort  of  a  right  we 
have  to  them,   before  peace  is  concluded.     There  is  no 
law  of  nations,    v/hlch  forbids  our  enemies. to  continue 
a  war,    when  no  otiier  caufe  of  difpiite   remains,    be- 
fides  our  detention  of  fuch  goods,    as  we  have  taken  in 
the  war,  beyond  an   equivalent  for  damages  and  expen- 
ces.     As  the  law  of  nature  will  allow  this  to  be  a  juft 
caufe  of  continuing  a  war  ;    fo  there  is  no  pradlice  of 
nations,  and  no  general  opinion  of  mankind,    that  de- 
termines otheiwife.     But  if  any  law  of  nations  had  given 
us  property  in  fuch  goods,    the  fame  law  muft  neceiTarily 
condemn  the   adverfe  nation,    for  continuing    a    war, 
merely  becaufe  we  would  not  give  them  up :    for  the 
defign  of  fuch  a  war  w^ould  be  to  take  from   us  what 
the  law  of  nations  had  made  our  own.      This  opinion, 
that  all  goods,  whi(!h  are  taken  in  v/ar,    are  not  ftriftly 
our  own  by  any  law  of  nations,   till  peace  is  concluded, 
that  is,    till  fome  confcnt    either  exprefs    or  tacit  has 
made  them  our  own  by  the  law  of  nature,  feems  to  be 
the  general  opinion  of  mankind  in  refpecl  of  immove- 
able goods,    fuch  as  fortified  towns,    which  have  been 
taken,   or  provinces,   which  have  been  over-run  in  war. 
The  captors  are  looked  upon,    whilft  the  war  lafts,    to 
be  only  in  pofTeflion  of  them  :    and  though  this  poiTeili- 
on  may  help  them  to  make  a  better  bargain  for  them- 
felves  in  a  treaty  of  peace,    than  they  could  do   other- 
wife  ;   yet  the  property,   which  they  have   in  things  of 
this  fort  is   deemed  to   be   precarious,    till  a  treaty   of 
peace  has  afcertained  and  eftablifhed  it.      It  is  ufual  in 
treaties  of    peace  to  mention  fuch  immoveable  goods 
particularly  ;  and  the  captors,  if  they  acquire  property  in 
them,  acquire  it  by  exprefs  confent.  We  may  therefore 
reafonably  conclude,   that  the  property,   which  the  cap- 
tors have  ia  all  moveable  goods  taken  in  war,  is  like- 
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wife  acquired  in  the  fiime  manner.  The  only  difference 
is,  that  immoveable  goods  are  generally  of  the  moft 
importance,  are  in  the  hands  of  the  public,  and  can  rea- 
dily be  returned  *,  v/hilft  moveable  goods  are  of  lefs 
confequence,  are  in  private  hands,  and,  becaufe  they 
have  either  been  confumed  or  have  not  been  kept  to- 
gether, cannot  be  returned  fo  readily.  For  this  reafon, 
whilft  the  property  in  the  former  is  adjufted  by  exprefs 
confent,  the  property  in  the  latter  is  left  to  pafs  from 
the  original  owners  to  the  captors  by  tacit  confent. 

The  law  of  nature,  which  thus  gives  the  captors  pro- 
perty in  what  they  have  taken  in  a  folemn  war,   either 
as  an  equivalent  for  damages  and  expences,   or  by  con- 
fent  of  parties,    will  likewife  give  them  property  by 
the  fame  means  in  what  they  have  taken  in  the  lefs  per- 
fect kinds  of  public  war,    in  reprizals   or   in  other  adts 
of  hoftility,  which  do  not  come  up  to  the  notion  of  fo- 
lemn war,   for  want  of  a  declaration  of  war  :    the  cap- 
tors acquire  a  natural  right  in  an  equivalent    for  their 
damages  and  expences  :  if  they  have  a  natural  right  to 
any  thing    more,   it    muft  be  acquired  either    by  the 
exprefs  or  the  tacit  confent  of   the  nation,   from  which 
the  goods  are  taken.     And  it  will  be  diiEcult,  either  in 
the  pra6lice  of  nations  or  in  the  general  opinion  of   the 
thinking  part   of  mankind,  to  find  any    pofitive   law, 
which  will  prevent  the  captors  of  goods    in   thefe  im- 
perfeft  wars  from  acquiring  property  in   them  by  thefe 
means.  It  is  not  more  ufeful  for  neutral  nations  to  in- 
terpofe  in  order  to  compel  the  captors  to  reftore    what 
they  have  taken  in  imperfeft  wars,   than    it  is  for  them 
to  inter pofe  for  the  fame  purpofe,  v/here  the   goods   of 
one  nation  have  been  taken   by  another  in    a   folemn 
war.     The   parties  concerned    feldom    meet  with  any 
obftrutftions  from  without  in  making   the  beft    bargain 
for  themfelves,  that  thev  can,  in  either  fort  of  war  :  and 
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whatever  we  may  hear  faid  about  a  purely  pofkive  law 
of  nations;    they  are  left  to  guide  themfelves  by  no 
other  law,  befides  what  obliges  all  nations,   or  rather 
the  governours  of  all  nations,  in  confcience,  and  that 
is  the  law   of  nature    applied   to  the  collective  bodies 
of  nations  as  if  they  were  moral  agents.     It  will  be  no- 
thing to  the  purpofe  to  urge,   that    whatever   neutral 
nations  may  do,    the  nation,  with  v/hich   we  are   con- 
cerned, will  enforce  a  pofitive  law  of  nations,    and    if 
we  have  taken  any  thing  from  it  in  the    way  of  re- 
prizal,    without    declaring    war,    will  not   make   peace 
with  us  again,  till  we  have  reftored  what  was  fo  taken  or 
an  equivalent  for  it.     For  this  with  very  little   variation 
may  be  faid  of  what  is  taken  in  a  folemn  war  :    the  na- 
tion,  from   which  we  have  taken  it,    if  it  has  ftrength 
enough  to   fupport    itfelf,    will  be  no  more  willing  to 
make  peace  with  us,  till  we  have  returned  the  towns, 
or  the  fhips,   or  the  other  goods,    that  we  have  taken 
from  it  in   a  folemn  war,    or  an    equivalent  for  them 
than  if  we  had  taken  the  fame  towns,  or  fhips,  or  other 
goods  in  the  way  of  reprizal  without  declaring  war. 

In  what  I  have  here  faid  about  the  captors  of  goods 
in  war,  I  would  be  underftood  under  the  name  of  cap- 
tors to  mean  the  nation,  which  takes  them  :  for  whe- 
ther the  goods  fo  taken,  when  property  is  acquired  in 
them,  are  the  particular  property  of  the  individuals, 
who  take  them,  or  the  general  property  of  the  nation", 
of  which  thefe  individuals  are  members,  is  a  diftiniH: 
queftion :  and  it  belongs  rather  to  the  civil  law,  than 
to  the  law  of  nations,  to  determine  this  queftion.  Cer- 
tainly no  purely  pofitive  law  of  nations  can  naturally 
determine  it :  becaufe  whatever  other  nations  may  have 
agreed  upon  amongft  themfelves ;  the  laws,  which  re- 
gulate the  mutual  rights  of  each  particular  nation  and 
its  own  members,  muft  come  from  the  nation  itfelf.     If 
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in  any  particular  nation  the  claim  to  what  is  taken  in 
war  has  not  been  adjuiled  by  any  written  law,  or  by 
any  cuftom,  which  is  an  unwritten  law,  or  by  any  oc- 
cafional  grants,  we  may  reafonably  enquire,  how  it 
ought  to  be  adjufted  upon  fuch  principles  as  are  found- 
ed in  civil  union.  Since  every  member  of  a  civil  fociety 
a6ls  in  a  public  war  as  a  part  of  the  community,  and 
not  feparately  as  an  individual,  that  is,  in  the  right  or 
upon  the  authority  of  the  whole,  and  not  in  his  own 
right,  or  upon  his  own  authority,  the  natural  confe- 
quence  is,  that,  whatever  he  acquires,  it  is  acquired 
for  the  community  and  not  for  himfelf.  °  Grotius 
makes  a  diftindtion  in  this  matter  between  public  a£ts 
of  war,  and  private  a6ls,  to  which  the  war  gives  oc- 
cafion.  He  allows,  that  the  acquifitions,  which  are  made 
by  adls  of  the  former  fort,  though  they  are  made  by 
means  of  private  perfons,  are  made  for  the  public ; 
becaufe  the  private  agents  are  here  only  the  inftruments 
of  the  public :  fo  that  whatever  is  acquired  by  them, 
it  will  accrue  to  the  public,  in  the  fame  manner  as 
what  is  acquired  by  thofe  perfons,  whom  any  man 
employs  to  do  work  for  him,  accrues  to  him,  who 
employed  them,  and  not  to  them,  who  do  the  work : 
it  is  his  own  work,  though  he  does  it  by  others,  who 
are  his  agents ;  and  confequently  the  fruits  or  profits 
of  the  work  belong  to  him.  But  as  foldiers  may  get 
poffeflion  of  the  goods  of  the  enemy,  whilft  they  are  in 
battle,  or  whilft  they  are  doing  what  the  ftate  has  com- 
manded them  to  do  ;  fo  they  or  other  individual  mem- 
bers of  the  ftate,  may  have  opportunities  of  taking 
the  goods  of  the  enemy,  where  they  are  not  acting  un- 
der any  immediate  command  of  the  ftate.  When  they 
are  thus  annoying  the  enemy  by  the  general  right  of 
war,  it  is  our  authors  opinion,  that  the  captures,  which 
they  make,  are  their  own.     But  this  diftindlion  between 
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what  is  done  in  the  immediate  fervice  of  the  ftate,  and 
what  is  done  out  of  this  fervice  by  the  general  right  of 
every  member  of  the  ftate  to  annoy  the  enemy,  has 
no  foundation  in  public  war.  For  as  public  wars  begin 
from  the  authority  of  the  flate,  fo  they  are  carried  on 
by  its  authority  :  every  member  therefore  of  the  ftate, 
who  a<Sls  at  all  in  fuch  a  war,  a6ls  as  a  part  of  the 
whole,  and  under  the  authority  or  in  the  right  of  the 
public :  he  is  an  agent  for  the  public,  or  acls  in  the 
fervice  of  the  ftate,  whether  he  has  received  any  ex- 
prefs  command  for  what  he  does,  or  a(Sts  at  his  own 
difcretion,  as  he  fees  opportunity  :  the  only  difference 
is,  that  in  one  cafe  he  adts  by  a  particular  commiffion, 
and  in  the  other  cafe  |by  a  general  one. 

Grotius  allows,  that  the  rule,  which  he  draws  from 
this  diftindlion,  admits  of  one  exception.  Whilft  he  con- 
tends, that  what  is  taken  in  war  by  any  members  of  a 
civil  fociety,  is  the  private  property  of  the  captors,  if 
they  were  ailing  only  by  the  general  right  of  war,  and 
not  under  any  immediate  command  of  the  fociety  ;  he 
confines  this  rule  to  moveable  goods  ;  becaufe  im- 
moveable goods,  fuch  as  provinces,  or  towns,  or  what- 
'  ever  other  things  adhere  to  the  foil  and  are  parts  of  the 

territory,  are  not  ufually  taken,  and  cannot  ufually  be 
kept,  v/ithout  armies  and  garrifons.  But  if  the  rule  it- 
felf  was  true  ;  the  reafon,  upon  which  he  fupports  this 
exception,  would  not  extend  the  exception  univerfally 
to  all  immoveable  goods,  by  what  means  foever  fuch 
goods  are  taken.  For  though  it  may  be  more  difficult 
for  private  peribns  to  take  and  to  keep  provinces  or 
towns,  than  to  plunder  fome  few  of  the  inhabitants, 
and  to  feize  their  moveable  goods  ;  yet  this  is  only  a 
bar  in  facl,  anci  not  a  bar  in  right,  to  the  claim  of  pri- 
vate captors  to  what  adheres  to  the  foil  and  is  a  part 
of  the  enemies  territory.     Private  peribns  will  more  fel- 
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dom  be  able  to  take  and  to  keep  Immoveable  goods, 
upon  account  of  this  difficulty.  But  if  in  fa(5t  they 
have  ever  overcome  this  difficulty,  and  have  been  able 
to  take  and  to  keep  them  without  an  army  or  a  gar- 
rifon  ailing  under  the  immediate  and  particular  com- 
miffion  of  the  public,  they  will  then  have  a  right  to 
thefe  ;  if  in  the  hke  circumftances,  they  would  have  any 
rioht  to  moveable  ooods. 

But  there  is  a  general  reafon,  v/hy  all  goods,  which 
are  taken  in  war,  fliould  accrue  to  the  ftate,  and  not 
to  the  private  captors  ;  whether  the  captors  acl  under 
a  particular  commiffion,  or  only  under  a  general  com- 
miflion,  from  the  public  ;  and  whether  the  goods  are 
moveable  or  immoveable.  The  goods  fo  taken  are  not 
flriflly  appropriated  either  to  the  ftate  or  to -the  pri- 
vate captors,  whilft  the  war  continues  :  the  property 
in  fuch  goods  is  precarious,  till  a  treaty  of  peace  has 
eftabliflied  it.  In  the  mean  time  as  the  fiate  is  anfwer- 
ble  for  them  to  the  enemy,  it  is  natural,  that  this 
precarious  property  fhould  be  vefted  in  the  ftate,  that 
is,  that  the  ftate  ftiould  have  the  cuftody  of  the  goods. 
And  as  the  effect  of  a  treaty  of  peace  is  only  to  give 
the  full  property  of  the  goods  to  thofs,  who  had  the 
cuftody  of  them  before  ;  the  full  property  will  by  this 
means  accrue  in  the  end  to  the  ftate  itfelf. 

I  have  here  fpoken  of  the  property  of  all  goods, 
which  are  taken  in  war,  as  ulcimately  transferred  by 
confent  in  treaties  of  peace,  without  having  any  re- 
gard to  what  is  taken  for  damages  or  for  current  ex- 
pences.  As  to  expences,  whatever  a  private  perfon,  who 
is  not  immediately  retained  in  the  fervice  of  the  public, 
lays  out  in  a  public  war,  whilft  he  is  carrying  on  fome 
particular  defign  of  his  own,  this  is  all  expended  vo- 
luntary and  not  through  the  fault  of  the  enemy  :  fo 
that  this  expence  gives  him  no  private  claim  upon  the 
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enemy's  goods.     The  cafe  of  a  claim  to    an  equivalent 
for  damages  done  is  rather  more  intricate  :   becaufe  ■  the 
damages,    for  which  a  compenfiition    is    due    from   the 
enem.y,  are  fometimes  fuch  as   have  been  done   to    the 
ftate,   and  fometimes   fuch  as  have  been   done  to  fome 
particular  members   of   it.     What  is    taken  from   the 
enemy   to    make  reparation  for  damages   done  to  the 
ftate  in  its    corporate   capacity,   plainly  belongs   to  the 
ftate  itfelf,  and  not  to   the   particular  captors,    who  are 
members  of    the  flate.     The  only  doubt  is    about  what 
is   taken,    upon  account    of  damages,  that    have  been 
done  to  private    perfons.     And   here  it  is   plain,   that 
unlefs  the  captors  themfelves  are  the  perfons,    to  whom 
thefe  damages  have  been  done,  the  purpofe,  for  which 
the  goods  are  taken,  gives  the  private  captors  no  claim 
to  them.     But  if  the  captors  themfelves  are  the  perfons, 
who  have  been  injured,     it  will  be  necefTary  to  conlid- 
er,    whether  they  make  reprizals  by  their  own  autho- 
rity without  any  commiflion  either   general  or  particu- 
lar from  the  ftate,    or  whether  they  a6l  under  the  gen- 
eral commillion   of  folemn   war,    or  under  fome  par- 
ticular commiflion  of  reprizal.      Where  they  take  the 
goods  of  another  nation  without  having  any  commifli- 
on from  their  own,    this  cafe  is  out   of  the  prefent 
queftion  :  there  is,  by  the  fuppofition,  no  public  war,  or 
no  war  between  the  two  nations  j  becaufe,  if  there  was, 
the    captors  would   adl   at    leaft   by  the    general    com- 
miflion  of  war,     though  they  had  no  particular  com- 
miflion of  reprizal.     If  they  thus  make  reprizals  at  their 
own  difcretion,    the  a6l  is  their  own,    and  they  are  an- 
fwerable  for  the  juftice  of  it.     For  though  by  the  focial 
compact    they  had    a    claim    to   be    fupported    by  the 
public  in  obtaining   reparation    of  fuch    damages,     as 
they  have    fuftained  from  foreigners,    yet   if  they  will 
undertake  of  their  own  accord  to  obtain  it  for  them- 
felves,   it  is  their  buflnefs  to  fee,  that  what  they  do  is 


C.  IX.  NATURAL         LAW.  543 

no  more  than  natural  juftice  will  warrant,  and  to  fup- 
port  their  own  adt,  after  they  have  done  it.  Since 
therefore  they  themfelves  are  anfwerable  for  what  they 
do,  in  thus  taking  the  goods  of  foreigners,  the  goods, 
which  are  fo  taken,  are  acquired  for  themfelves ;  and 
the  pubhc,  as  it  is  not  concerned  in  the  a6l  of  taking 
them,  can  have  no  claim  to  them.  Where  the  dama- 
ges, which  the  captors  have  fuftrained,  is  the  caufe  of  a 
folemn  war,  the  ftate  by  thus  undertaking  to  recover 
reparation  of  their  damages  makes  itfelf  anfwersble  to 
them  for  what  they  have  loft,    as  far  as  it  recovers  re-  / 

paration.  In  the  mean  time  if  they  a6l  only  by  the  gen- 
eral commiffion  of  folemn  war,  and  have  no  particu- 
lar commiffion  to  make  reprizals  for  themfelves,  they 
a6l  no  otherwife  than  as  parts  of  the  ftate  :  and  notwith- 
ftanding  the  claim,  which  they  have  upon  the  public, 
what  they  take  belongs  in  the  firft  inftance  to  the  public 
and  not  to  them.  But  if  they  a6l  under  a  particular 
commiffion  from  the  ftate  to  make  reprizals  for  them- 
felves, whether  the  war  is  folemn  or  imperfectly  public, 
they  acquire  property  for  themfelves  in  the  goods 
which  they  take  ;  not  becaufe  they  are  the  perfons,  to 
whom  reparation  is  to  be  made;  for  the  fame  com- 
miffion, if  it  had  been  given  to  any  of  the  other  fub- 
jeCts,  would  have  produced  the  fameeffi^tH:;  nor  yet 
becaufe  they  are  the  captors ;  for  the  goods,  if  they 
had  taken  them  in  a  folemn  war,  without  fuch  a  com- 
miffion, would  in  the  firft  inftance  have  accrued  to  the 
public ;  but  becaufe  the  nation  has  conveyed  to  them 
its  intereft  in  what  they  take  by  the  particular  com- 
miffion, under  which  they  a£l  •,  by  this  commiffion 
the  nation  makes  them  its  agents,  but  the  nature  of  the 
commiffion  is  fuch  as  makes  them  the  nation's  agents  for 
their  own  intereft. 

The   army  or  the  fleet  of  a  nation  is  immediately 
employed  by  the  public,    and  confequently  what  either 
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of  them  takes  will  naturally  accrue  to  the  nation.  If  it 
is  otherwife  in  any  nation,  if  the  foldiers  have  in  any 
nation  a  right  to  the  plunder,  or  the  feamen  to  the 
captures,  which  they  make ;  this  right  is  derived,  as 
we  have  already  hinted,  from  an  occafional  grant, 
which  the  nation  makes  to  them,  or  from  a  ftanding 
grant  made  either  by  the  v/rittcn  civil  law  of  the 
nation,  or  by  cuftom,  which  is  an  unwritten  civil 
law.  But  when  a  nation  lias  exprefsly  granted  to  its 
army  or  to  its  fleet  property  in  what  they  take,  whe- 
ther the  grant  is  made  occafionally,  or  made  by  a  writ- 
ten civil  law,  if  the  army  or  the  fleet  fhould  take  a 
town,  or  if  the  army  fl^iould  over-run  and  feize  a  pro- 
vince ;  they  would  have  no  claim  by  this  grant  to  the 
jurifdi^tion  or  paramount  property  of  fuch  town  or 
iuch  province.  For  the  word  —  property  —  is  to  be 
conftrued  in  fuch  a  fenfe  as  is  fuitable  to  the  condition 
of  the  perfons,  to  whom  it  is  granted.  Subjects  h>ive 
ufually  no  other  fort  of  property  befides  what  confifts 
in  private  ownerfliip.  The  notion  therefore  of  pro- 
perty, when  it  is  applied  to  them,  does  not  include 
jurifdi£lion  or  paramount  property.  And  confequently 
whatever  other  property  the  army  or  the  fleet  might 
claim  by  means  of  fuch  a  gr;int  in  the  towns  or  the 
provinces,  which  they  have  taken ;  the  jurifdiiSlion  or 
paramount  property  v.  ould,  notwithflanding  the  grant, 
accrue  to  the  nation.  For  a  hke  reafon,  if  fuch  moveable 
goods,  as  the  army  or  the  fleet  takes  in  war,  have  by 
cuftom  been  acquired  for  themfelves  and  not  for  the 
nation  •,  fuch  a  cuflom  will  give  them  no  claim  to 
towns  or  provinces,  which  they  take  :  becaufe  a  cullo- 
mary  claim  to  an  inferiour  kind  of  property  does  not 
imply  a  claim  to  jurifdidlion. 

It  is  to  be  obferved,  that  though  in  treaties  of  peace 
the  property  of  fuch  moveable  goods,   as  have  been 
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taken  from  an  enemy  during  the  war,  commonly  palT^s 
by  tacit  confent  from  the  enemy  to  the  nation,  which 
takes  them  ;  yet  this  is  not  necelTary.  A  nation  in  an 
unjuft  war  has  no  claim  to  damages  or  to  cxpences, 
and,  even  in  a  juft  war,  it  may  have  taken  more  than 
its  damages  or   expences   amount   to.     Whilft  the  war  ' 

continues,  the  nation  has  of  right  nothing  but  the 
cuftody  of  the  goods,  which  it  has  taken.  If  therefore 
it  has  granted  the  property  of  fuch  goods  to  the  pri- 
vate captors,  and  the  enemy,  when  he  comes  to  make 
peace,  fhould  infift  upon  reftitution  of  what  has  been 
taken  more  than  is  due ;  it  might  be  a  queftion,  whe- 
ther the  nation  or  the  private  captors  are  to  make  the 
reftitution  .''  In  refpe£l  of  the  enemy  the  obligation  to 
make  reftitution  refts  upon  the  nation  :  becaufe  in  re- 
fpe6t  of  him  the  nation  is  the  captor,  and  what  has 
pafTed  between  the  nation  and  its  own  members  does 
not  fall  under  his  notice.  But  if  the  grant,  made  by 
the  nation  to  the  private  captors,  contained  a  referve, 
that  in  cafe  the  enemy  demands  reftitution  of  what  they 
have  gotten,  they  fhall  return  it  into  the  cuftody  of 
the  pubhc ;  they  are  then  obliged  to  return  it,  or  an 
equivalent  for  it :  becaufe  they  have  no  fuller  right  to  it, 
than  they  derive  from  the  grant  of  the  nation,  and  con- 
fequently  hold  it  under  all  fuch  referves,  as  are  contain- 
ed in  this  grant.  If  there  is  no  referve  of  this  fort,  the  [ 
nation,  though  it  is  obliged  to  make  reftitution,  has  no 
other  demand  upon  the  private  captors,  than  it  has 
upon  all  its  other  membes,  to  contribute  towards  this 
reftitution.  An  abfolute  grant  of  property  made  by 
the  nation  will  bar  all  other  demands.  For  though  it 
has  granted  abfolute  property,  where  it  had  itfelf  only 
a  precarious  property,  this  is  its  own  fault,  and  will 
not  afte(Sl  the  claim  of  the  proprietors.  It  would  afte(5l 
their  claim,  if  they  were  refponfible  to  the  enemy  :  be- 
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caufe  in  rerpe<5t  of  the   enemy,    the  nation  could  not 
give  them  abfolute  property,    where  its  own  property 
was  precarious.     But  as  the  nation  is  refponiible  to  the 
enemy,  and  they  are   refponiible    only    to  the   nation, 
the  grant  which  the  nation   has  made,   will   hold   good 
againfl:  itfelf ;    though  fuch  grant  was  made  in  its  own 
wrong. 
What  pre-       XVII.  Since    all   the  members  of  a  nation,    againfl 
foners^'of  which  ajuft  war  is  made,   are  bound  to  repair    the   da- 
war  from  mages,  that  gave  occafion  to  the  war,   or  that  are  done 
fiaves.         in  it,   and  likewife  to  make  fatisfadlion  for  the  expences 
of  carrying  it  on ;  the  law  of  nature  will   allow  thofe, 
who  are  prifoners   to    be    made    flaves    by  the  nation, 
which  takes  them  ;  that  in  their  labour,  or   the    price 
for  which  they  are  fold,  may  difcharge  thefe  demands. 
Thus  the  acquifition  of  prifoners  of  war,    or  rather  of 
their  perfonal  labour,   is  made  in  the  fame  manner  and 
is  fubjedl  to  the  fame  rules  with  the  acquifition    of  the 
goods  of  the  enemy.     Dsfpotifm  however,    when  it  is 
thus  acquired,    cannot  include  a    right   in    the   mafters 
or  owner  of  fuch  prifoners  of  war,    as  are  made  flaves, 
to  difpofe  of  their  lives  at  pleafure.     The  captors  have 
a  right  to  every  valuable  confideration,    that   the  prifo- 
ners   can   make  over   to   them,   towards  repairing  the 
public  damages  or  returning  the  public  expences  :    but 
the  death  of  the    flave,  whilft  it  is  a  lofs  to  him,  brings 
no  profit  to  the  nation,  that  took    him  prifoner.     And 
if    the  nation  had  no  right    to  take  away  his  life,    no 
private  owner,   who  claims  under  the  nation,  can  have 
fuch    a   right.      p  Grotius    here   follows   the    common 
opinion,   that  as  the  law   of  nations  permits    prifoners 
of  war  to  be  killed,   Co  the  fame  law  has  introduced   a 
right  of  making  them  flaves,  that  the  captors,    in  view 
to  the  benefit  ariiing  from  the  labour  or  the  fale  of  their 
prifoners  might  be  engaged  to   fpare   their  lives:     In 
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this  account  of  the  means  by   which  prifoners   of  war 
become    flaves,    their    flavery  begins   from   the    right 
which  the  captors  have  over  their  lives.     The  reader 
therefore  may   perhaps  imagine,    that  the  fame  right 
continues  in  their  mafters,    after  they  become  flaves. 
But  we  have  already  fhewn,   that   the   principle,   upon 
which  Grotius  here  fets  out  is  not  univerfally  true.     A 
nation  has  not,    even  in  ajuft  war,   a  general  right  to 
'  kill   the  prifoners,    that  it   takes.      The  only  general 
right  that   it  has    over  them,  is  the   fame   that  it   has 
over  all  the   members   of    the  adverfe  fociety  :    thofe 
members  who  are  taken  prifoners,    are  bound,  as  all 
the  other  members  are,  to  repair    the  damages,  which 
it  has  fuftained,  and  to  return    the   expences,  which   it 
has  made.     Where  it  is  inconfiftent  with  the  fecurity 
of  the  captors  to  fave  the  prifoners,  they   may  lawfully 
kill  them.     But  it  is  impoffible  in  the  nature  of  the 
thing,    that  any  queftion  fhould  arife,   whether  if   any 
prifoners  have  been  referved  for  flavery  in  fuch  an    ex- 
igency,   the  right,    which  the  captors  had  over   their 
lives,    whilft   they   were  prifoners,    does  not   continue 
after  they  are  made  flaves  ?    the  cafe  implies,   that  the 
prifoners  cannot  be  faved  :  for  if  they  could  be  faved, 
the  captors  would  have  no    right  to  kill   them.     We 
mufl:  either  fuppofe  on  the  one  hand,  that  the   lives    of 
the  prifoners  can    be  faved,   confiflently  with  the  fafety 
of  the  captors  •,  and  then  the  captors  will  have  no  right 
over  their  lives  from  the    firft,    and    confequently  can 
have  no  fuch  right,    after  they  are  reduced  to  a  ftate  of 
flavery  ;    or  elfe  we  mufl:   fuppofe   that  the  prifoners 
cannot  be  faved,    confiftently  with   the  fafety  of  the 
captors  J  and  then  though  the  captors  have  a  right  to 
take  away  their  lives,   this  right  cannot  continue,   after 
fuch  prifoners  are  become  flaves  ;  becaufe  they  mufl:  all 
be  defliroyed,   and   confequently  none  will  be  left  to 
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make  Haves  of.      The  cafe  will  be  the    fame,   if  we 
fuppofe,    that  an  army  has  taken  fo  great  a  number  of 
prifoiicrs,    that  it  cannot  fave  them  all  confiftently  with 
its  own  fnfety,    and   that   it  therefore   kills    fome   and 
faves  as  many  as  it  can.     We  cannot  afk,    whether  the 
nation,    to  which  the  army  belongs,    has   a  right  over 
the  lives  of  thofe,    who  are  killed,   when  they  become 
ilaves  ?    becaufe   as   they   are    killed,    they   never   can 
become  flavcs :    and   as  to  the  reft,    whofe  lives  could 
be  preferved,    confiftently  with  the  fafety  of  the  army, 
neither  the  nation  nor  its  army  had  from  the   firft  any 
rioht    over    their    lives,    and    can    therefore    have    no 
fuch   right  after  they  come  into  a   ftate  of  flavery.     If 
there  are  any  particular  prifoners,    who  have   commit- 
ted  fuch  a   perfonal  crime  againft   the   nation,    which 
takes    them,    as   deferves    death,     though   the   general 
Oiience   of  the   fociety,    to   which   they  belong,   would 
give  it  no  right  to  take  away  their  lives,    yet  a  crime 
of  this  fort  may  give  it  fuch  a  right.     But  if  the  nation 
inftead  of  killing  thefe  prifoners,  makes  flaves  of  them  ; 
whatever  ri^ht  over   their  lives  it  had  before,    by  the 
a£l  of  making  them  flaves  it  parts  with  this  right :    for 
by  this  adl  it  confents  to  take  their  labour  in  exchange 
for  their  lives. 

This  is  the  general  law  concerning  prifoners  of  war. 
In  Europe  indeed  prifoners  of  war  are  not  flaves.  But 
their  flavery  is  prevented  by  the  law  of  each  particular 
nation,  and  not  by  any  law,  which  all  the  nations  of 
Europe  have  agreed  to  eftablifli  amongft  themfelves,  as 
the  common  rule  of  their  conduct  towards  one  another. 
The  civil  law  of  each  particular  nation  does  not  allow 
of  fluvery,  unlefs  perhaps  where  a  fubje£l  of  its  own 
has  committed  a  crime,  for  which  this  law  condemns 
him  to  labour  in  the  mines,  or  in  the  gallies,  or  in 
the  foreign  plantations.     And  if  the  civil   law  of   any 
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nation  does  not  allow  of  ilavery ;  prifoners  of  war,  who 
are  taken  by  that  nation,  cannot  be  made  flaves. 
There  are  however  even  in  Europe  fome  remains  of  the 
right,  which  flavery  produces  over  the  perfons  of  pri- 
foners of  war.  They  are  exempted  from  the  labours 
and  drudgery  of  Haves ;  but  the  nation,  which  takes 
them,  confiders  itfelf  as  having  fome  right  to  their 
perfons,  and  accordingly  fells  their  liberty  at  the  price 
of  a  ranfom,  or  elfe  barters  them  away  in  exchange  for 
its  own  fubjecSls,  who  have  been  taken  prifoners  in 
war  by  their  nation.  This  right  would  continue  even 
after  peace  is  concluded  between  the  two  nations ;  if  in 
the  treaty  of  peace  there  w^as  no  exprefs  ftipulation  for 
a  releafe  of  prifoners.  But  as  no  profit  is  to  be  had 
from  their  labour,  and  it  would  be  expenfive  to  keep 
them ;  there  is  always  a  prudential  reafon  for  releaiing 
fuch  of  them  at  leaft  as  cannot  pay  their  ranfom ; 
though  no  compact  has  been  made  about  them. 

XVin.  After  what  has  been  faid  about  public   war,  Effect    of 

the  effects  of  a  declaration  of  war   may  be  eafllv  un-  ^.  ^^'^l^'^^- 

^  ^  '  tion        of 

derftood.  One  eiTed:  of  it  is  merely  nominal.  Though  war. 
every  contention  by  force  is  war,  and  every  contention 
of  two  nations  by  force,  upon  the  authority  of  their 
refpe<ftive  fupreme  governours  in  external  matters,  is 
pubHc  war ;  yet  in  the  more  common  language,  when 
we  are  fpeaking  of  the  contentions  of  two  nations, 
we  call  them  reprizals  or  a<Sts  of  hoftiiity,  and  do  not 
give  them  the  name  of  war,  unlefs  war  has  been  de- 
clared. After  war  is  declared  ;  as  we  then  call  the  con- 
tention of  two  nations  emphatically  war,  fo  it  is  fome- 
times  called  folemn  and  fometimes  juft  war.  But  this 
title  of  juft  war  is  merely  nominal  -,  it  imports,*  that  a 
war,  when  it  is  declared,  is  perfectly  public,  and  not 
that  it  has  any  peculiar  fort  of  external  juflice,  or  that  it 
produces  any  elFedls  of  right,    by  a  purely  pofitive  law 
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of  nations,   which  other  public  wars    will  not  produce, 
and  much  lefs  that  it  is  of  ccurfe  internally  juft. 

The  only  real  eftccSl  of  a  declaration  of   war  is,     that 
it  makes  the  war  a  general  one,   or  a  war  of  one  whole 
nation  againil  another  whole  nation  :    whilft  the  imper- 
fedl  forts  of  war,  fuch  as  reprizals,    or  a6ls  of  hoftility, 
are  partial,    or   are   confined   to  particular   peafons,    or 
things,  or  places.     In  a  folemn  war  all  the  members  of 
one  nation  a^l  againft  the  other   under   a  general  com- 
mifiion  ;    whereas  in  pubhc  wars,  which  are  not  folemn, 
thofe    members  of    one  nation,     who    act    againft  the 
other,  act  under  particular  commiffions.     I  do  not  mean, 
that,  when  one  nation  has  declared  war  againft  another, 
all  the   members  of   the  former  muft  necefiarily  be   at 
liberty  to   act  as  they  pleafe   againfl  the  latter.      The 
nation,     which  has  fo  declared  war,    has  ftill  authority 
over   its    own    fubje6ts,     and   may  reft  rain  them   from 
ading  againft  the  other  nation  in    any  other  manner, 
than  the  public  (hall  dire«51:.     So  that,  in  confequence  of  . 
fuch  a  reftraint,  none  can  a6l  in  the  war,    even  though 
it  has  been  declared,    befides  th.ofe,   who  have  particu- 
lar  orders   or  commifiions  for  this   purpofe.      But  this 
reftraint,  and  the  legal  neceflity,    which  follows  from  it, 
that   they,    who  adt,    fliould  have  particular  orders  or 
commiflions  for  what  they  do,    arifes  not  from  the  law 
of  nations,    or  from  the  nature  of  the  war,    but  from 
the  civil  authority  of  their  own  country.       A  declara- 
tion of  war   is  in  its   own   nature  a  general  commiftion 
to  all  the  members  of   the   nation,    which  has   declared 
war,   to  a<ft  hoftility  againft  all  the  members  of  the  ad- 
verfe  nation.      And  all  reftraints,    that  are   laid  upon 
this  general   commiftion,    and   make  any  particular  or- 
ders or  commiftions  neceftliry,   come  from  pofitive  and 
civil  inftitution. 

'J  Grotius  diftingui flies  here  between  what  is  command- 
ed by  the  law  of  nature,  what  is  matter  of  civil  inftitu- 
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tion,   and  what  is  required  by  the  law  of  nations.     The 
law  of  nature,    he  fays,    when  it  is  applied  to  indivi- 
duals  in  a   ftate   of  nature,   will  allow  us  to  make   ufe 
of  force  againft  them,    to  punifli  them  for  any  crimes, 
which  they  have   committed,    or  to  recover  our  own 
goods,    which  they  have  unjuiHy  taken  from  us,    or  to 
defend  ourfelves  againft  any  injury,    which  they  are  at- 
tempting   to   do  us,    though  we   give   them    no  notice 
beforehand,  that  we  will  make  ufe  of  fuch  force.     But 
before   we  can  juftly  feize  upon  any  of  their  goods   as 
an   equivalent  for  what  they  have  t?J<:en  from  us,    the 
law  of  nature   requires,    that  we  fhould   make  a  de- 
mand of  our  own  goods.       For  our  primary  right  is  a 
right   to  our   own  goods  :  the  right  to  an  equivalent  is 
only  a  fecondary  one,  and  does  not  take  place,    till  the 
other  is   finally  defeated.      There   is  a  farther  reafon 
againft  feizing  upon  the  goods  of  a  nation  or  of  fome 
of  the  members  of  it,    upon  account  of  any  damages ; 
v/hich  we  have  fuftained  from  others  of   its   members, 
till  we  have  demanded  of  the  nation  to  do  us  juftice  a- 
gainft  its  fubje<fl:s.     For  without  a  refufal  to  comply  with 
fuch  a  demand,    the,  law  of  nature   will  not  make  the 
nation  a  party  in  the  oftence  of  its  members,    and  con- 
fequently  will  not  juftify  us   in   making   war  upon    it. 
But  Grotius  feems  here  to  confound  two  things,   which 
are  widely  different  from  one  another.     I  allow,    that 
the  law  of  nature  requires  fuch  a  demand  as  this    to  be 
made,    before  it  will  juftify  a  public  war  :  but  this  is  no 
evidence,  that  it  likewife  requires  a  declaration  of  war  : 
becaufe   a   declaration   of  war   is    not    the  fame   thing 
with  a  demand  to  have  juftice  done  us,    which  demand 
Is  made  in  order  to  avoid  a  war.     Thefe  two  afts  may 
be  done  at  one  and  at  the  fame  time  :    as  when  we  de- 
clare war  conditonally,  unlefs  our  demands  are  fatif- 
fied  :   but  ftill  they  -are  different  a£ls  :   the   declaration 
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of  war  is  void,  that  is,  the  war  does  i)ot  take  place 
notwitiiilanding  the  declaration,  if  the  demand  pro- 
duces it3  proper  effect  by  obtaining  reparation  for  the 
damages,  that  we  have  fuilaincd.  Grotius  allows  here 
that  the  law  of  nature  does  not  require  a  declaration 
of  war  to  be  made  in  order  to  prevent  all  appearance 
of  deceit  or  of  clandeftlne  management,  and  to  give 
the  adverle  nation  an  oppertunity  of  being  upon  its 
guard.  This  is  not  matter  of  fl:ri<^  right,  however  it 
may  be  matter  of  bravery  or  of  what  goes  under  the 
notion  of  honour  :  as  fome  nations  have,  upon  the  fame 
principle,  given  notice  to  the  enemy  beforehand  of  the 
day  and  the  place  of  battle. 

The  formalities  of  declaring  war  belong  to  the  civil 
law  :  each  nations  determine  for  itfelf  by  what  officer 
in  what  places  and  with  what  ceremonies,  a  declaration 
of  v/ar  fliall  be  made. 

Grotius  derives  the  principal  obligation  to  declare 
war  from  a  purely  politive  law  of  nations.  This  obli- 
gation, as  he  explains  it,  is  derived  from  an  external 
purpofe  and  not  from  any  internal  reafon  of  natural 
juftice.  A  war,  he  fays,  unlefs  it  is  declared,  does  not 
give  impunity  to  the  parties  concerned  in  it,  and  does 
not  give  one  of  the  parties  property  in  what  it  takes 
from  the  other.  But  if  by  the  parties  concerned  in 
the  war  v/e  mean  the  nations  -,  neither  the  reafon  of  the 
thing  nor  the  common  practice  of  nations  will  give 
them  any  other  impunity,  or  allow  them  any  otherwife 
to  obtain    property   in  what  is   taken,    where    war   has  f 

been  declared,  than  in  the  lefs  folemn  kinds  of  public 
war,  which  are  made  w^ithout  a  previous  declaration. 
Indeed  In  folemn  war  the  individual  members  of  a  na- 
tion, which  has  declared  war,  are  not  punifhable  by 
the  adverfe  nation  for  what  they  do  :  becaufe  the  guilt 
of  their  adlions  is  chargeable  upon  the  nation,  which 
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dire^s  and  authorizes  them  to  a6l.  But  even  this  efTect 
may  be  produced,  though  not  in  refpedt  of  all  the 
members  of  the  nation,  yet  in  refpe(^  of  fome  of  them 
■  without  a  declaration  of  war.  For  in  the  lefs  folemn 
kinds  of  war,  what  the  members  do,  who  a£l  under  the 
particular  direction  and  authority  of  their  nation,  is  by 
the  law  of  notions  no  perfonal  crime  in  them  :  they 
cannot  therefore  be  punifhed  confiftently  with  this  law 
for  any  a6t,  in  which  it  confiders  them  only  as  the  im- 
flruments,  and  the  nation  as  the  agent. 

XIX.  When  two  or  more  nations   are  at  war  with  ^^w      of 
one  another,  the  principal  queftion   relating   to  neutral  refpea  of 

ftates,  that  is,  to  fuch  ftates   as  are  not  parties  in  the     ^'^^  ^^^^ 
'  *^  are     neu- 

war,   are ;    '"  firft,   what  thefe  neutral  ftates   may  do   in  tral    in  a 
refpedl  of  either  of    the    nations,    which  are  at  war,  ^^^^* 
without  departing  from  their  neutrality  ;    and  fecondly, 
what  conduct  is  allowable  in  the  nations,  which  are  at 
war,  towards  the  neutral  ftates. 

The  general  rule  in  the  firft  of  thefe  queftions  is,  that 
a  neutral  ftate  is  not  at  liberty  to  give  any  affiftance  to 
either  of  the  ftates,  that  are  at  war.  This  rule,  when  it 
is  thus  generally  expreffed,  is  not  fo  to  be  underftood, 
as  if  it  was  naturally  unjuft  for  a  ftate,  which  is  for 
fome  time  neutral  in  a  war,  to  join  itfelf  in  the  pro- 
grefs  of  the  war  to  one  of  the  contending  parties. 
When  we  fay  in  general,  that  a  neutral  ftate  is  not  at 
liberty  to  aftift  either  party;  we  only  mean,  that  it 
it  cannot  aflift  either  confiftently  with  its  neutrality.  But 
if  we  diftinguiih  the  notion  of  neutrality  into  general 
and  particular ;  the  rule  in  a  particular  neutrality  will 
bear,  or  rather  will  require,  a  different  conftrudion. 
The  neutrality  of  a  nation  is  general,  where  it  is  not 
in  h£t  a  party  in  a  war.  The  neutrahty  is  particular, 
where  the  nation  has  bound  itfelf  by  compadt  to  one 
or  both  the  contending  nations  not  to  make  itfelf  a 
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party.     If  the  neutrality  is  only  general ;    it  is  only  in- 
coniilient    with    fuch    neutrality    to    give    affiftance  to 
either  of  the  contending  nations ;  that  is,   the  ftate,  by 
giving   its  afliftance    to  either  of  them,  ceafes  to  be  a 
neutral  ftate,    and  may  be  treated  by  the  other  of  them  . 
as  a  party  in  the  war.     If  the  neutrality  is   particular, 
and  a  compaft  of  neutrality  has  been  made  with  both ; 
it  will  then  be  a  breach  of  compa6l  and  confequently 
an   injury  againft  one  of  them,    to  give  afliftance   to 
the  other.     Or  if  the  compact  is  made  with  only  one  of 
them,    the  giving  of  fuch  afliftance  to  the  other  will 
be  a  breach  of  this  compact:    but  to  aflift  the  nation, 
with  which  this  Gompa(St  is  made,    will  only  be  a   Am- 
ple breach  of  neutrality  in  refpedl  of  the  other. 

The  reafon  of  this  rule  arifes  out  of  the  nature  of 
things,  and  ihews  it  to  be  a  rule  of  the  law  of  nature, 
which  may  be  applied  alike  either  to  individual  per- 
fons  in  a  ftate  of  equality  or  to  the  collective  perfons 
of  civil  focieties.  For  the  notion  of  neutrality  in  a  war, 
whether  the  war  is  private  or  public,  conflfts  in  avoid- 
ing to  take  part  with  either  of  the  perfons,  who  are 
engaged  in  it.  But  to  give  afliiiance  to  one  of  them 
is  to  take  part  with  that  perfon,  to  whom  fuch  aflift- 
ance is  given,  and  confequently  is  inconflftent  with  the 
notion  of  neutrality. 

The  neutrality  of  a  ftate  abridges  its  liberty  of  tra- 
ding with  either  of  the  contending  nations,  but  does 
not  wholly  deftroy  this  liberty.  *  Nothing  is  incon- 
flftent with  the  notion  of  its  neutrality,  befldes  aflift- 
ing  one  of  them  in  the  war.  It  may  therefore  fupply 
either  of  them  with  all  goods,  as  if  they  were  at  peace 
with  one  another,  except  fuch  goods,  as  will  help  the 
party,  that  is  fupplied  with  them,  to  carry  on  the  war 
more  efFedually.  Goods  of  this  fort  are  called  contra- 
band.    This  word  is  fometimes  ufed  in  another  fenfe, 
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and  means  all  fuch  goods,    as  a  nation  will  not  allow- 
to  be  exported  out  of  its  territories  or  to  be  imported  into 
them."    But  this  is   not   the  fenfe,  in  which  it  is  com- 
monly ufed  in  the   queftion,    that   is  now   before   us. 
The  notion   of  contraband  goods  is  of  lome   latitude : 
fo  that    it  is   not  eafy  precifely  to  determine,    what  are, 
and  what  are  not,    of  this  fort.     All  warlike  {lores  are 
undoubtedly  contraband.     But  flill  the  queftion  returns, 
what  are  to  be  reckoned  warhke  ftores  ?     Grotius  has 
removed  fome  of  the    uncertainty  in  this  queftion  by 
dividing  goods  into  three  forts.     Some  goods  have   no 
ufe,  except    in  war,  fuch  as    arms    and    ammunition. 
Some  are   of  no     ufe   at   all  in  war,   and  ferve  merely 
for  pleafure.        And  fome  are  of  ufe  either  for  the  pur- 
pofes    of   war,    or  for  other  purpofes ;  fuch  as  money, 
proviiions,    fhips,  and  the  materials    for  the  building, 
fitting    out,    or   repairing  of  fhips.     The  firft  fort  is 
plainly  contraband ;  and  the  fecond  fort  is  plainly  not 
Iby  ■  Li  the  third  fort,  in  order  to  determine,  whether  they 
are  contraband  or  not,  we  muft  confider  the  condition, 
and  circumftances  of  the  war.      Where  a  war  is  carried 
on  by  fea    as   well  as    by     land,   not      only    fhips    of 
war,    which    are  already   built,    but   the  materials   for 
building  or   reparing      of  fliips,   will  come  under  the 
notion  of  warhke  ftores.       It  may  be  faid  indeed,   that 
timber   or  cordage   may  be   ufed   for  other    purpofes, 
belides  the  building   or  fitting   out   of  fhips,   or    that 
it    may     be  ufed    for  the    building  and  fitting  out  of 
other  fhips,  which  are    not    fhips  of  war.      But   this 
will  be  of  no   great  weight  :    for    the  fame  might  be 
faid  of  horfes  or  faddles,  or  many  other  things,  which 
are  commonly  reckoned  amongft  warlike  ftores  :   they 
are  capable  of  being  employed  for  other  purpofes  ;  the 
ufes  of  them  are  not  necefTarily  confined  to  the  purpofes 
of  war.      But  as    arms  or    ammunition  are  warlike 


SS6 


INSTITUTES      OF 


B.  II. 


ftores  in  their  own  nature,  fo  timber,  or  cordage,  as 
well  as  horfes,  or  faddles,  may  in  all  reafon  be  reckon- 
ed warlike  ftores  ;  when  from  comparing  the  forts  or 
the  quantities  of  them  with  the  condition  and  circum- 
ftances  of  the  war,  it  appears,  if  not  to  be  impoffible, 
yet  at  leaft  to  be  in  the  higheft  degree  unlikely,  that 
they  fhould  be  deligned  for  any  other  purpofes  befides 
the  purpofes  of  war.  Even  common  provifions  for 
the  fupport  of  life  will  come  under  the  notion  of  war- 
like ftores,  when  they  are  going  to  a  place,  which  is 
befteged  or  blockaded.  They  are  net  indeed  fuch 
weapons,  as  will  annoy  an  enemy  in  war  j  but  they  are 
fuch  ftores,  as  will  help  the  nation,  to  which  they  are 
carried,  to  make  its  defence  in  war  more  eiFedtually, 
than  it  could  have  done  without  them,  when  one  of  its 
towns  is  beiiged  or  blockaded. 

Sometimes  toremove  all  pofTibility  of  doubt  about 
what  goods  are  contraband,  a  nation,  that  is  at  war, 
enumerates  them,  particularly  in  treaties  or  compadls 
with  neutral  ftates  :  and  fuch  treaties  leave  the  neutral 
ftates,  with  which  they  are  made,  at  liberty  to  fupply 
the  enemy  with  all  goods,  that  are  not  enumerated 
in  them.  But  thefe  treaties  do  not  ope/ate  as  a  law 
and  determine  what  fhall  and  what  ftiall  not  be  reckon- 
ed contraband  amon^ft  all  nations  whatfoever :  thev 
are  in  this  refpecl  like  all  other  treaties^  and  are  bind- 
ing only  between  the  nations,  that  are  parties  to  them. 

^  Grotiu?  hiinfelf  confefTes,  that  he  was  forced  to 
examine  this  queftion  by  the  law  of  nature ;  becaufe  he 
could  find  no  evidence  of  a  purely  politive  law  of 
nations.  But  the  law  of  nature,  when  it  is  thus  applied 
to  the  colle<Pdve  body  of  nations,  though  our  author  does 
not  call  it  the  law  of  nations,  is  what  we  have  hitherto 
called  by  this  name,  and  is  the  only  law  of  nations,  that 
has  any  real  foundation. 
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When  contraband  goods  are  carried  to  our  enemy 
by  a  neutral  ftate,  which  either  did  know,  or  might 
have  known,  that  the  affiftance,  which  it  thus  gives  to 
our  enemy,  will  hinder  the  execution  of  our  right;  as 
this  neutral  ftate  does  us  damage,  it  is  obhged,  in  the 
opinion  of  "  Grotius,  to  make  us  aramends  ;  and  if  fuch 
amends  is  refufed,  we  may  juftly  make  reprizals  upon 
it  to  the  amount  of  the  damage.  But  here  he  fuppofes 
the  contraband  croods  to  have  been  delivered,  and 
fome  actual  damage  to  have  been  done.  For  if  the 
neutral  ftate  has  not  done  any  actual  damage,  but  only 
defigned  to  do  it,  he  does  not  allow  us  a  right  of  re- 
prizal,  or  even  a  right  to  take  contraband  goods  to 
our  own  ufe,  unlels  we  take  them  upon  the  claim  of 
neceffity  ;  that  is,  unlefs  the  exigencv^of  aiFairs  is  fuch, 
that  we  cannot  poflibly  do  without  them.  All  that  he 
allows  us  to  do,  when  we  are  not  preiTed  by  fuch  a  ne- 
ceffity as  this,  is  to  compel  the  neutral  ftate  to  give  us 
fecurity  by  hoftages,  or  pledges,  or  fome  other  means, 
that  it  will  not  attempt  any  thing  of  the  like  fort  for  the 
future.  If  indeed  the  neutral  ftate  not  only  does  a  iimple 
injury,  but  appears  plainly  to  have  had  a  mahcious 
defign  of  hurting  us  by  confirming  and  affifting  our 
enemy  in  an  unjuft  war  againft  us  5  this,  fays  Grotius, 
is  a  criminal  a£t  ;  and  as  we  may  punifti  it  for  fuch  an 
a6l  in  fome  other  way ;  fo  likewife  we  may  punifh  it  by 
deprivation  of  goods,  and  particularly  by  feizing  the 
contraband  goods,  which  it  was  carrying  to  the  enemy. 
But  there  is  a  reafon,  which  our  author  does  not  take 
notice  of,  why  we  may,  confiftently  with  the  law  of 
nature,  feize  upon  the  contraband  goods  of  a  neutral 
ftate,  which  it  is  carrying  to  the  enemy,  as  if  they  were 
the  goods  of  an  enemy,  without  confidering  this  adl 
as  a  crime,  for  which  we  may  punifh  thofe,  who  are 
guilty  of  it,   by  depriving  them  of  their  goods.     If -we 
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meet  with  the  contraband  goods  in  their  paffage,   and 
prevent  the   delivery  of  them  to  the  enemy  ;    there  is 
certainly  no  actual  damage  done    to  us  by  the  neutral 
V  ilate,    from  which  they   came  :    there  is   only  a  defign 

of  doing  us  damage.   And  this  defign,  if  it  is  confidered 
fcparately  from   its   circumftances,  will   give   us   only  a 
right   of  guarding  againft  it,   or  perhaps  of  taking  fome 
fecurity  againft  any  future  attempt  of  the  fame  fort.  But 
the  fir  ft  inftance  of  fuch  an  attempt  is  a  breach  of  neu- 
trality :    a  neutral  ftatc  by  fending  contraband  goods  to 
our  enemv,  whether  it  deUvers  them  or  not,    makes  it- 
felf  fo  far  at  leaft  an   accefTory  to  the  war,    as   it  would 
have  given  affiftance  to  our  enemy,  if  we  had  not  pre- 
vented it.     We  cannot  indeed  treat  it  as   a  principal    in 
the  war,   where   it   does  not  affift  the  enemy  with  its   ' 
whole  force.     But  as  far  as  it   is  an  acceflbry  to  the  w^ar 
we  may  treat   it  as   an  enemy,    and  confequently  may 
feize  the  contraband  goods,  as  if  they  had  belonged  to 
an  enemy.     The  injury,  which   the    neutral  ftate  at- 
tempts, as  it   is   not   completed,  produces   no  claim   to 
reparation  of  damages  :   but   the    attempt   itfelf  makes 
the  neutral  ftate  an  acceftbry  to  the  injuries,    which  we 
have  received  from  the  enemy  :    and    thus  the  neutral 
ftate,  by  communicating  in  the  injuftice  of  the   enemy, 
gives  us  a  right  to  demand  reparation   for   damages,    as 
far  as  it  has  communicated  in  this  injuftice. 

Under  the  fecond  queftion  relating  to  neutral  ftates, 
"  Grotius  takes  no  particular  notice  of  any  thing,  which 
may  be  done  againft  them  by  a  nation,  that  is  at  war, 
except  what  it  is  compelled  to  do  by  abfolute  and  un- 
avoidable neceflity.  If  it  has  any  right  at  all  to  feize 
upon  any  neutral  towns,  and  to  put  garrifons  into  them 
to  prevent  them  from  faUing  into  the  enemy's  hands, 
this  right  can  arife  from  nothing  but  the  extreme  dan- 
ger, which  it  would  be   in,    if  the    enemy  fliould   get 
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poiTeffion  of  them,  and  the  pbin  evidence,  that  the 
enemy  has  a  clefign  to  feize  them,  and  would  otherwife 
fiicceed  in  fuch  a  defign.  And  even  this  right  of  ne- 
ceflity  is  fubjecSl  to  many  refl:ri(5lIons.  When  we  feize 
a  town  upon  this  pretence,  we  can  only  take  the  cufto- 
dy  of  it,  and  have  no  right  to  any  jurifdi6tion  over  it  : 
becaufe  whatever  the  cuftody  of  the  town  may  be,  the 
jurifdiclion  over  it  cannot  be  neceffary  for  our  fecurity 
Whatever  damages  the  nation,  to  which  the  town  be- 
longs, may  fuffer  either  upon  account  of  our  having  the 
cuftody  of  it,  or  by  our  means,  whilft  it  is  in  our  hands, 
we  are  obliged  to  make  reparation  for  them.  And  as 
foon  as  the  neceflity,  with  which  we  were  preiTed,  is 
over,  we  are  obliged  to  withdraw  our  garrifon,  and  to 
give  up  the  place  into  the  hands  of  the  nation,  to  which 
it  belongs.  But  thefe  are  not  the  only  reftri(flions  of 
this  right ;  there  is  another,  which  renders  it  fo  pre- 
carious in  the  exercife,  as  to  be  httle  better  than  no 
right  at  all.  We  cannot  be  juftified  even  by  neceflity 
in  feizing  it,  if  the  neutral  ftate,  to  which  it  belongs, 
is  prelTed  by  an  equal  neceflity.  And  fince  this  ftate 
may  reafonably  apprehend  itfelf  to  be  in  danger  of  be- 
ing treated  by  the  enemy  as  an  accelTory  to  our  a£t  of 
feizing  the  town,  it  has  an  equitable  claim  to  judge  of 
its  own  neceflity :  and  confequently  our  claim  of  ne- 
ceflity can  fcarce  take  place  confiftently  with  juftice, 
unlefs  we  have  firft  obtained  the  confent  of  the  ftate. 

We  have  a  right  in  war  to  take  the  goods  of  the 
enemy.  But  this  right  is  reftrained  to  fuch  goods  as 
are  either  in  our  own  territory,  or  in  the  territory  of 
the  enemy,  or  in  places,  which  are  not  parts  of  the 
territory  of  any  ftate.  For  if  the  goods  of  an  enemy 
are  in  the  territory  of  a  neutral  ftate ;  fince  we  have  no 
right  to  go  thither  in  a  hoftile  manner  ;  they  are  under 
the  protet^ion  of  the  ftate,  and  the  law  of  nations  will 
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not  allow  us  to  take  them.  ''In  like  manner  we  have  no 
right  to  take  them,  if  they  are  on  board  a  fliip,  whilft 
the  fliip  is  in  a  neutral  port  •,  whether  the  fhip  itfelf  is  a 
neutral  one,  or  belongs  to  the  enemy  ;  becaufe  the  port 
is  a^  part  of  the  territory  of  the  neutral  ftate.  When  the 
goods  of  an  enemy  are  on  board  the  fhip  of  an  enemy, 
and  the  fliip  is  in  the  main  ocean,  there  can  be  no 
doubt  about  our  right  of  taking  both  the  goods  and 
the  fhip  :  becaufe  they  are  then  in  a  place,  which  is  not 
in  the  territory  of  any  nation.  But  when  the  goods  of 
an  enemy  are  on  board  a  neutral  fhip,  and  the  lliip  is 
in  the  main  ocean ;  though  we  have  a  right  to  take 
the  goods,  we  have  no  right  to  take  the  fhip,  or  to  de- 
tain it  any  longer,  than  is  neceiTary  to  obtain  pofTefli- 
on  of  the  goods.  For  the  ocean  itfelf  is  no  territory : 
and  neutral  fliips,  as  they  are  moveable  goods,  are  not 
parts  of  the  neutral  territory.  As  long  as  the  fhips  con- 
tinue in  their  own  ports,  the  goods,  which  are  on 
board  them,  as  well  as  the  fhips  themfelves,  are  with- 
in the  neutral  territory,  and  cannot  be  taken.  But  as 
foon  as  the  fhips  come  into  the  main  ocean,  the  goods, 
which  are  on  board  them,  are  in  no  territory,  and  con- 
fequently  are  no  more  under  the  protection  of  the  neu- 
tral ftate,  than  the  fame  goods  would  be,  if  they  were 
pafling  through  an  uninhabited  country,  where  no  na- 
tion has  jurifdidlion,  in  neutral  carriages  or  on  neutral 
horfes.  A  neutral  fliip  may  indeed  be  called  a  neutral 
place :  but  when  we  call  it  {o,  the  word — place — does 
not  mean  territory ;  it  only  means  the  thing,  in  which 
the  goods  are  contained  :  and  as  this  is  a  moveable 
thing,  it  is  no  part  of  the  territory,  and  is  no  longer 
under  the  jurifdidtion  of  the  nation,  than  it  continues 
within  the  territory.  Though  the  goods  of  the  enemy 
had  been  on  board  a  fliip  belonging  to  the  enemy,  we 
might  have  faid  in  the  fame  fenfe,  that  they  were  in  a 
w  Grot.  L.  III.  C.  I.  §  V.  Not. 
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neutral  place,   if  they  had   been  locked  up  there  m  a 
neutral  chefl.     But  no  one  would  imagine,    that  iuch  a 
neutral  place,  as  a.  cheft,   can  be  confidered  as  a  part  of 
the  territory  of  the  neutral  ftate,    or  that  it  could  pro- 
te6t  the  goods;    notwithftanding  a  neutral  cheft  is  as 
much  a  neutral  place,    as  a  neutral  fliip.     The  jurifdic- 
tion  of  a  nation   over  things  is  confined  to   that  tradt 
of  land,  upon  which  it  is  fettled,   and  to  fuch waters  as 
are  appendages  to  that  land.     Thefe  immoveable  things^ 
which  are  called  the  territory  of  a  nation,    are  the  im- 
mediate   objects   of  jurifdi^tion  or  paramount  property. 
Moveable  things   are  the  proper   objeiSts    of  inferiour 
property,    or  private    ownerfhip,   and  are  no  otherwife 
the  objedls  of' jurifdidlion,    than  as  they  happen  to   be 
within  the  territory.    Thus  a  fliip,  though  it  is  a  movea- 
ble   thing,     is    under    the    jurifdi<^lion    of    a    nation, 
whilft  it  continues  in  one  of  its  ports.     But  as  foon   as 
it  is  out  at  fea,    only   the  private  ownerfhip  or  inferiour 
property  of  the  fhip  continues :    it   ceafes  to  be  under 
the  nations  jurifdidtion.     The  cafe  will  be  the  fame,  if 
inftead   of  fuppofing  the    fhip  to  be  the  property  of  a 
private  merchant,    we  fuppofe    it    to   be  the  property  of 
the  nation.     For  though  we  cannot  well  call   the  pro- 
perty, which  the  nation  has  in  fach  a  fhip,  by  the  name 
of  private   ownerfhip ;    yet   when   the   fliip  comes  into 
the   main   ocean,  the  jurifdi6tion  or  paramount  proper- 
ty of  the  nation  ceafes ;  and  the  right,  that  remains,  is 
an  inferiour  kind  of  property,   which  has  the  nature  of 
private  ownerfhip.     But  if  the  jurifdi^lion,  which  a  neu- 
tral ftate  has  over  the   fhips  of  its   members,   or  even 
over  its  own  fliips,   ceafes,   when   the   fhips  are  out   at 
fea  j    the  goods  of  an  enemy,    that  are   on   board  fuch 
fhips,   cannot  be   under  the  prote6lion  of  the  nation  in 
the  fame  manner,  as  if  the  fhips  had  been  in  one  of 
its  ports,  or  as  if  the  goods  had  been  on  its  land. 
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Notwithftanding  a  fhip,  when  it  is  in  the  main  ocean, 
is  no  part  of  the  territory  of  a  nation,  and  confe- 
quently  is  not  fubjecl  to  the  jurifdidtion,  which  the  na- 
tion has  over  things ;  yet  the  men,  who  are  in  it,  as 
they  are  members  of  the  nation,  are  ftlU  fubjecl  to  the 
jitrifditSlion,  which  it  has  immediately  over  the  perfons 
of  its  members.  It  is  proper  to  take  notice  of  this  ju- 
rifdidlion,  though  it  is  not  material  to  the  prefent 
queftion :  becaufe  otherwife,  when  I  fay,  that  the  ju- 
rifdiction  of  a  nation  over  its  own  fhips,  or  the  fliips  of 
its  members  ceafes,  as  foon  as  they  are  in  the  m.ain 
ocean,  the  reader  might  have  imagined,  that  I  fap- 
pofe  the  whole  j urifdi£tion  of  the  nation  to  ceafe,  its 
jurifdidlion  as  well  over  the  perfons,  who  are  in  the 
lliips,  as  over  the  fliips  themfelves.  When  the  feamen 
are  on  land,  or  in  port,  the  nation  has  an  imme- 
diate jurifdiction  over  them,  as  they  are  members  of 
it,  and  a  mediate  jurifdidlion  over  them,  as  they  are 
perfons  within  its  territory.  But  when  they  are  out  at 
fea,  though  in  one  of  its  own  (liips,  only  the  former 
fort  of  jurifdiclion  remains,  and  the  latter  fort  ceafes. 

In  fome  nations,  caufes  which  arife  at  fea  and  have 
no  connection  with  the  land,  whether  they  are  civil  or 
criminal,  are  cognizable  by  particular  courts  of  marine 
or  admiralty,  which  do  not  make  ufe  of  the  fame  forms, 
that  are  ufed  in  other  courts  of  the  fame  nation,  and 
do  not  proceed  upon  what  is  called  the  law  of  the  land, 
or  of  the  territory.  It  is  plain,  that,  in  the  opinion  of  any 
nation,  where  fuch  courts  are  eftabliflied,  a  fhip,  when 
it  is  out  at  fea,  is  no  part  of  its  territory  :  for  if  it  was 
though  there  might  be  a  diftindlion  of  courts,  there 
could  be  no  reafon,  why  the  courts,  which  have  cog- 
nizance of  fuch  caufes  as  arife  at  fea,  fliould  decide  ac- 
cording to  any  other  law  than  what  is  the  general  law 
of  the  land  in  all  caufes,  which  are  in  every  refpe^t  the 
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fame,  except  only,   that  they  arlfe  on   the  land  or  are 
connedted  with  it. 

Thougli  a  neutral  nation,  when  its  fhip  is  in  the 
main  ocean,  has  no  fuchjurifdidlion  over  the  fhip  itfelf, 
as  if  it  was  a  part  of  its  territory,  yet  either  the  nation 
itfelf,  or  fome  of  the  members  of  the  nation,  which  is 
the  fame  thing  in  the  view  of  the  law  of  nations,  will 
continue  to  have  an  inferiour  fort  of  property  or  own- 
er fhip  in  it.  And  this  inferiour  property  or  ownerfhip 
will  render  it  unjuft  in  us  to  take  the  fhip,  notwithftand- 
ing  we  may  lawfully  take  any  goods  of  the  enemy,  which 
are  on  board. 

But  here  a  difficulty  offers  itfelf,   which   mull  not  be 
overlooked.     That  inferiour  kind   of  property,    which 
we    have    called    private    ownerfhip    to     diftinguifh   it 
from  a  j  urifdi^tion   over  things,    is  an  exclufive  right  ; 
thofe  perfons,    who  have  fuch  ownerfhip  in  things,  whe- 
ther they  are  private  or  public  perfons,   have  a  right  to 
exclude    all   other  perfons  from  making  ufe  of  thefe 
things.     ^  By  this  means  the  rights  of   others  are  fre- 
quently hindered  from  taking  efFedt.     Wild  beafls,   and 
birds,  and  fifhes,  are,  till  they  are  catched,    in  common 
to  all  mankind  ;    and  I  have   a  right  with  the  refi:  of 
mankind  to  catch  them,   and  to  make  them  my  own 
by  catching  them.     But  I  cannot  hunt  or  fhoot  or  fifh 
without  ufing  the  foil  or   the    water  of  another  man. 
And  as  I  have    no  right  to  ufe  thefe  without  his   con- 
fent  j   he  may  juftly  hinder  me  from  doing  any  of  thefe 
a£ts,    as  far    as   his  right  of    property  extends.     Thus 
therefore  by  his  private  ownerfliip  I  am  hindered  from 
taking  fuch  things,    as  I  fhould  otherwife   have  a  right 
to  take,   if  they  did  not  happen  to  be  in  fuch  places,    as 
he  has  an  exclufive  right  to .     In  like  manner,   though 
we  have  a  general  right  to  take  the  goods  of  an  enemy, 
when  they  are  out  at  fea,  yet   there  is  fome  reafon   to 
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doubt,  whether  the  eiFedt  of  this  right  may  not  be  hin- 
dered by  the  inferiour  property  or  ownerlhip,  which  a 
neutral  nation  has  in  the  fliip,  where  the  goods  are. 
For  it  may  be  faid,  that  notwithftanding  our  general 
right  to  take  the  goods,  the  neutral  nation  coniidered 
merely  as  a  private  owner  has  an  exclufive  right  to  its 
own  ihip,  and  confequently  may  hinder  us  from  com- 
ing into  the  fhip  to  take  the  goods.  Thofe,  who  fet 
up  a  purely  pofitive  law  of  nations,  have  nothing  elfe 
to  do  here  in  anfwer  to  this  difficulty,  but  to  prove 
the  exiftence  of  fuch  a  law,  and  to  fhew  that  this  law 
has  in  fact  determined  otherwife.  But  if  the  law  of 
nations  is  nothing  elfe  but  the  law  of  nature  applied 
to  the  coUeclive  perfons  of  civil  focieties  ;  inftead  of 
anfvvering,  that  the  law  of  nations  has  determined 
otherwife,  we  mud  find  out  a  natural  reafon,  why  it 
Oiould  determine  otherwife.  Where  I  have  merely  si 
right  to  acquire  property  in  a  thing,  which  is  in  com- 
mon to  all  mankind,  but  cannot  acquire  property  in  it 
without  the  ufe  of  what  Is  already  the  property  of  fome 
other  man  ;  this  man  neither  does  me  an  injury,  nor 
encourages  or  protects  others,  who  have  injured  me, 
by  axcluding  me  from  the  ufe  of  what  belongs  to  him. 
And  thus  my  right  of  acquiring  things,  which  are  in 
common,  will  by  his  means  fail  of  producing  its  efFe(51:: 
whilft  he,  by  whofe  means  it  fo  fails,  will  be  charge- 
able with  no  crime,  or  no  fault ;  becaufe  he  has  done 
notiling  more,  than  l»is  property  in  what  I  wanted  to  ufe, 
will  jufiify  him  in  doing.  But  where  we  have  a  right 
in  war  upon  account  of  the  damage,  which  the  enemy 
has  done  us,  to  take  the  goods  of  the  enemy,  and  thefe 
goods  are  in  a  neutral  fliip  ;  if  the  neutral  ftate,  though 
it  has  property  in  the  Ihip,  fhould  make  ufe  of  its 
right  of  property  to  protect  the  goods  againft  us ;  this 
pi\jte<Stion   makes  it  an    acceflbry  to  the  injury,    which 
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gave  us  a  claim  upon  the  enemy  to  obtain  reparation  of 
damages,    and  confequently  is  inconliftent  with  the  no- 
tion of  neutrahty.     But  whilft  this  anfwer  removes  one 
difficultv,    it   brinos  on   another.     If  a   neutral  nation 
makes  itfelf  an  accelTory  to  the  damages,   that  the  enemy 
has  done,    by  prote^ling  fuch  goods  of  the  enemy,    as 
we  have  a  right  to  take  for  reparation,  when  thefe  goods 
are  out  at  fea  in  one  of  its  fhips ;  why  might  the  fame 
nation,     without  making  itfelf  an  acceffory  to  thofe  da- 
mages, protect  the  fame  goods,   when  the  fliip  is  in  one 
of  its  ports,    or  v/hen  the  goods  are  on  land  within  its 
territory  ?    A  law  of  nations,  which  is  natural  as  to  the 
matter  of  it,    and  politive  only  as  to  the  objeil:s  of  it, 
will  furnifli  us  with  an  anfwer  to  this  queftion.     Every 
ftate   has  by  the  law  of  nations  an  excluiive  jurifdidlion 
over   its   own  territory.      As   long  therefore  as   a  ftate 
keeps   within   its  own  territory,    and  exercifes  its  jurif- 
dicftion  there,     we  have  by  this   law  no  right  to  take 
notice  of  what  it  does ;    unlefs  indeed    where  by  pro- 
telling   fome  perfon,    v/ho    has   committed   a  crime  in 
our  terrritory,    it  infringes  upon  our  jurifdiclion.     But 
when  its  fhips  are  in  the  main  ocean  ;  as  they  are  then 
in  a  place  out   of  its  territory,     where  by  the  law  of 
nations  it  has  no  jurifdiiSlion  ;    this  law  will  allow  us  to 
take  notice  of  the  protection,    which  it  gives  to  the  goods 
of  the  enemy,    and  to  confider  it  as  an  acceiTory  to  the 
damages  done  by  the  enemy,   if  it  gives  them  prote6lion. 
The  goods  belonging  to  a  neutral  ftate   or   to  any 
of  its  members   cannot  lawfully  be  taken, ^  when  they 
are  on  board  the  fliip  of  an  enemy.      The  neutral  ftate 
has  indeed  no  jurifdidlion  in  the  ocean,  where  the  fliip 
is  ',    but  it   has  property  in  the  goods  :    and  as  the  law 
of  nature   will  not  allow  us,    fo  there  is  no   purely  po- 
fitive  law  of  nations  that  will  warrant  us,    to  violate  this 
right  of  property.     In  the  mean  time  the  neutral  goods 
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will  not  fecure  the  fliip  Itfelf.  For  the  fhip  is  neither  the 
property  of  the  neutral  ftate  nor  within  its  jurifdi^ion. 
Since  the  members  of  a  nation,  which  is  engaged  in  a 
war,  whether  they  a6t  under  particular  commiflions,  or 
under  the  general  commiffion  of  public  war,  may  take 
the  goods  of  the  enemy,  but  cannot  lawfully  take  any 
goods  or  ihips,  which  are  the  property  of  a  neutral 
ftate,  unlefs  the  goods  are  contraband  ;  who  fliall  be 
the  judge  in  thefe  two  queftions,  that  is,  who  fliall  de- 
termine, whether  the  goods  or  fhips,  which  the  mem- 
bers of  fuch  a  nation  have  feized  upon  and  gotten  into 
their  poffefhon,  are  the  property  of  the  neutral  ftate ; 
and  if  they  are  its  property,  who  fliall  determine,  whe- 
ther they  are  contraband  ?  Other  neutral  ftates,  which 
have  no  intereft  in  the  goods  or  fliips,  might  be  unpre- 
judiced judges  :  but  the  law  of  nations  has  not  made 
them  authentic  judges.  All  nations  are  in  refpedt  of 
one  another  in  a  flate  of  nature  or  of  equality  :  no  one 
nation  has  jurifdidlion  over  the  reft,  and  no  number  of 
nations  has  jurifdiclion  over  anyone.  The  fame  reafon 
which  excludes  all  other  nations  from  having  jurifdic- 
tion  in  thefe  queftions,  will  exclude  both  the  neutral 
nation  whofe  members  claim  property  in  the  goods  or 
the  fliips,  and  likewife  the  nation,  whofe  members  have 
them  in  their  pofleflion,  and  claim  them  by  the  right 
of  war.  Thefe  tv/o  nations  are  in  refpe^t  of  one  another 
in  a  ftate  of  equality  ;  and  neither  of  them  has  any 
authority  over  the  other.  The  jurifdiclion,  which  the 
neutral  nation  has  over  things  will  not  extend  to  the 
things  in  queftion  :  becaufe  they  are  not  within  its  own 
territory.  And  its  jurifdiclion  over  the  perfons  of  its 
own  members  will  here  give  it  no  judicial  authority  : 
becaufe  in  thefe  queftions  its  own  members  are  the  par- 
ties only  on  one  fide  :  the  members  of  the  other  nation 
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are  the  parties  on  the  other  fide  ;  and  the  neutraj  ftate 
has  no  jurifdiv^ion  over  their  perfons.  In  refpedt  of 
thefc  reafons  which  exclude  the  jurifdiflion  of  the  neu- 
tral ftate,  there  is  no  material  difference  between  that 
and  the  other,  to  which  the  captors  belong.  The  things  in 
queftion  will  indeed  be  within  the  territory  of  the  latter 
if  the  captors  have  brought  the  fhips  into  their  own 
ports.  But  the  controverfy  arofe  upon  the  main  ocean 
which  is  out  of  its  territory  :  and  as  it  had  no  jurifdic- 
tion  in  the  firft  inftance,  the  fubfequent  aiSl  of  bring- 
ing the  things  into  its  territory  will  not  give  it  juril- 
diclion.  If  any  fubfequent  adl  can  give  it  jurifdi(Slion, 
it  muft  be  a  fubfequent  confent  of  the  parties,  The 
foreigners,  who  claim  the  goods  or  lliips,  may  agree 
with  the  captors  to  have  their  refpe£live  claims  deci- 
ded by  the  ftate,  to  which  the  latter  belong.  And  fuch 
an  agreement  will  bind  them  to  fubmit  to  the  fentence 
of  this  ftate.  But  if  the  things  were  brought  by  force 
into  the  ports  of  the  ftate,  to  which  the  captors  belong  ; 
this  act  of  force  can  produce  no  eff'e(Sls  of  right;  till  it  ap- 
pears whether  the  force  is  lawful  or  not ;  that  is,  till  it  ap- 
pears,  whether  the  goods  might  lawfully  be  taken  or  not : 
and  confequently  this  a(St  can  produce  no  jurifdidlion  in 
tlie  ftate  to  determine,  vsrhether  they  might  lawfully  be 
taken.  Till  the  force  is  determined  to  be  lawful,  it 
gives  the  ftate  no  jurifdidlion  ;  where  it  had  none  be- 
fore. But  the  force  cannot  be  determined  to  be  lawful, 
till  there  is  a  definitive  fentence,  that  the  things,  which 
are  in  the  polTeflion  of  the  captors,  might  lawfully  be 
taken.  The  ftate  therefore  cannot  have  jurifdidtion  by 
means  of  this  force,  till  the  queftion,  in  which  the  ju- 
rifdi£lion,  that  we  are  enquiring  after,  is  wanted,  has 
been  determined. 

In  the  ufual  pra<SlIce  of  nations,  the  ftate,  to  which 
the  captors  belong,    decides  whether   fliips   or    goods. 
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which  are  felzed  upon  in  war,  are  the  prop.erty  of  a 
neutral  ftate  or  of  an  enemy,  and  whether  the  goods, 
if  they  are  the  property  of  a  neutral  {late,  are  contra- 
band or  not.  But  fince  the  law  of  nature  does  not  sive 
it  any  authority  in  thei'e  queftions,  which  can  properly  be 
called  jurifdittion  ;  it  will  be  neceflary,  if  there  is  no 
purely  pofitive  law  of  nations,  that  has  given  it  fuch 
jurifdiclion,  to  enquire  upon  what  natural  reafons  its 
right  to  decide  about  them  is  founded,  and  what  fort 
of  a  right  this  is.  The  ftate,  to  which  the  captors  be- 
long, has  a  right  to  infpe61;  into  their  behaviour  ;  both 
becaufe  they  are  members  of  it,  and  becaufe  it  is  an- 
fwerable  to  all  other  ftates  for  what  they  do  in  war  ; 
lince  what  they  do  in  war,  is  done  either  under  its  ge- 
neral or  under  its  fpecial  commiihon.  The  captors  there- 
fore are  obliged  upon  account  of  the  jurifdiclion,  which 
the  ftate  has  over  their  perfons,  to  bring  fuch  fhips  or 
goods,  as  they  feize  in  the  main  ocean,  into  their  own 
ports :  and  they  cannot  acquire  property  in  them,  till  the 
ftate  has  determined,  whether  they  were  lawfully  taken 
or  not.  This  right,  v/hich  their  own  ftate  has  to  deter- 
mine this  matter,  is  fo  far  an  exclufive  one,  that  no 
other  ftate  can  claim  to  judge  of  their  behaviour,  till 
it  has  been  thoroughly  examined  into  by  their  own  : 
both  becaufe  no  other  ftate  has  jurifdi6lion  over  their 
perfons  ;  and  likewife  becaufe  no  other  ftate  is  anfwer- 
able  for  what  they  do.  But  the  ftate,  to  which  the 
captors  belong,  whilft  it  is  thus  examining  into  the 
behaviour  of  its  own  members,  and  deciding  whether 
the  ftiips  or  goods,  which  they  have  feized  upon  are 
lawfully  taken  or  not,  is  determining  a  controverfy 
between  its  own  members  and  the  foreigners,  who 
claim  the  fliips,  or  the  goods :  and  this  controverfy  did 
not  arife  within  its  own  territory,  but  in  the  main 
ocean.     The  right  therefore,  which  it  exercifes,   is  not 
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civil  jurifdiclion  J  and  the  civil  law,  which  is  peculiar 
to  its  own  territory,  is  not  the  law,  by  which  it  ought 
to  proceed.  Neither  the  place  where  the  controverfy 
arofe,  nor  the  parties,  who  are  concerned  in  it,  are  fub- 
je(St  to  this  law.  The  only  law,  by  which  this  contro- 
verfy can  be  determined,  is  the  law  of  nature  applied 
to  the  colle(Stive  bodies  of  civil  focieties,  that  is,  the 
law  of  nations.  Unlefs  indeed  there  have  been  any  par- 
ticular treaties  made  between  the  two  ftates,  to  which 
the  captors  and  the  other  claimants  belong.  They  may 
have  mutually  bound  themfelves  by  particular  treaties 
to  depart  from  fuch  rights,  as  the  law  of  nations  would 
othervvife  have  fupported :  goods,  which  would  natu- 
rally have  been  contraband,  may  by  exprefs  treaty  be 
made  free  ;  and  on  the  other  hand  goods,  which  would 
naturally  have  been  free,  may  be  made  contraband  : 
neutral  goods,  which  are  on  board  the  fhip  of  an  enemy, 
may  by  exprefs  treaty  be  made  lawful  prize,  though 
by  the  law  of  nature  they  would  have  been  free ;  and 
the  goods  of  an  enemy  on  board  a  neutral  fliip  may 
be  made  free,  though  by  the  law  of  nature  they  v/ould 
have  been  lawful  prize.  Where  fuch  treaties  have  been 
made,  they  are  a  law  to  the  two  ftates,  as  far  as  they 
extend,  and  to  all  the  members  of  them,  in  their  inter- 
courfe  with  one  another.  The  ftate  therefore,  to  which 
the  captors  belong,  In  determining  what  might  or 
what  might  not  be  lawfully  taken,  is  to  judge  by  thefe 
particular  treaties  and  by  the  law  of  nations  taken  to- 
gether. '  ^   , 

This  right  of  the  ftate,  to  which  the  captors  belong, 
to  judge  exclufively,  is  not  a  complete  jurlfdi^lion. 
The  captors,  who  are  its  own  members,  are  bound  to 
fubmit  to  Its  fentence;  though  this  fentence  fliould 
happen  to  be  erroneous :  becaufe  it  has  a  complete  ju- 
rifdidion  over  their  perfons.     But  the  other  parties  in 
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the  controverfy,  as  they  are  members  of  another  ftate, 
are  only  bound  to  fubmit  to  its  fentence  as  far  as  this 
fentence  is  agreeable  to  the  law  of  nations  or  to  particu- 
lar treaties  :  becaufe  it  has  no  jurifdidtion  over  them, 
in  refpe(St  either  of  their  perfons,  or  of  the  things,  that 
are  the  fubjeft  of  the  controverfy.  If  juftice  therefore  is 
not  done  them,  they  may  apply  to  their  own  ftate  for 
a  remedy,  which  may,  confiftently  with  the  law  of  na- 
tions, give  them  a  remedy  either  by  folemn  war  or  by 
reprizals.  In  order  to  determine  when  their  right  to  apply 
to  their  own  ftate  begins,  we  muft  enquire,  when  the  ex- 
clulive  right  of  the  other  ftate  to  judge  in  this  contro- 
verfy ends.  As  this  excluiive  right  is  nothing  elfe  but 
the  right  of  the  ftate,  to  which  the  captors  belong,  to 
examine  into  the  conduct  of  its  own  members,  before 
it  becomes  anfwerable  for  what  they  have  done ;  fuch 
exclufive  right  cannot  end,  till  their  condu6l  has  been 
throughly  examined :  natural  equity  will  not  allow, 
that  the  ftate  fliould  be  anfwerable  for  their  acts  till 
thofe  adls  are  examined  by  all  the  ways,  which  the  ftate 
has  appointed  for  this  purpofe.  Since  therefore  it  is 
ufual  in  maritime  countries  to  eftablhh  not  only  in- 
feriour  courts  of  marine  to  judge  what  is  and  what  is 
not  lawful  prize,  but  likewife  fuperiour  courts  of  review, 
to  which  the  parties  may  appeal,  if  they  think  them- 
felves  aggrieved  by  the  inferiour  courts ;  the  fubjecSls 
of  a  neutral  ftate  can  have  no  right  to  apply  to  their 
own  ftate  for  a  remedy  againft  an  erroneus  fentence 
of  an  inferiour  court,  till  they  have  appealed  to  the  fupe- 
riour court,  or  to  the  feveral  fuperiour  courts,  if  there  are 
more  courts  of  this  fort  than  one,  and  till  the  fentence  has 
been  confirmed  in  allof  them.  For  thefe  courts  are  fo  many 
means  appointed  by  the  ftate,  to  which  the  captors  be- 
long, to  examine  into  their  conduct :  and  till  their  con- 
du(St  has  been  examined  by  all  thefe  means,  the  ftate's 
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exclufive  right  of  judging  continues.     After  the  fentencc 
of  the  inferiour  courts  has  been  thus  confirmed,   the 
foreign  claimants  may   apply   to  their  own   ftate    for  . 
a  remedy,  if  they  think  themfelves  aggrieved  :    but  the 
law  of  nations  will  not  entitle  them  to  a  remedy,  unlelif 
they  have  been  aftually  aggrieved.     And  even  if  upon 
their  own  report  they  appear  in  the  judgment  of  their 
own  ftate  to  have  been  adtually  aggrieved  :    yet   this 
will  not  juftify  it  in  declaring  war  or  in  making  repri- 
zals  immediately.     When  the  matter  is  carried  thus  far, 
the  two  ftates  become  the  parties  in  the  controverfy. 
And  iince  the  law  of  nature,    whether  it  is  applied  to 
individuals  or  to  civil  focieties,   abhors  the  ufe  of  force, 
till  force   becomes  necelTary  *,    the   fupreme  governours 
of  the  neutral  ftate,    before  they  proceed  to  folemn  war 
or  to  reprizals,    ought  to  apply  to  the  fupreme  gover- 
nours of  the  other  ftate,    both  to   fatisfy  themfelves, 
that  they  have  been  rightly  informed,    and  likewife   to 
try,    whether   the  controverfy  cannot  be  adjufted  by 
more  gentle  methods. 

XX.  y  Though  Grotius  refers  the  privileges  of  am-  Privileges 
baftadours  to  a  purely  pofitive  law  of  nations ;    yet  after  fadours 
any  perfon,    who  is  fent  from  a  foreign  nation  in  the  ^"^'     ^^^ 
chara^er  of  an  ambalTadour,   is  received  in  that  cha- 
ra<Sler  by  the  nation,    to   which  he  is  fent ;    the  feve- 
ral  privileges,   that   Grotius  mentions,   will  arife  out  of 
the  law  of  nature  applied  to  the  collecStive  perfons  of 
civil  focieties. 

The  law  of  nature  does  not  give  any  one  nation  a 
ftridl  right  to  demand,  that  any  other  nations  fhaU 
receive  ambaiTadours  from  it.  This  is  no  otherwife  en- 
joined, than  as  a  matter  of  mutual  convenience,  or  at 
the  moft  of  friendihip  or  kindnefs.  An  intercourfe  of 
good  offices  is  due  to  mankind  in  general,  and  particu- 
larly to  all,  who  have  not  deferved  to  be  treated  as 

V  h,  II.  c.  VIII.  §  1. 1  ir. 
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enemies.     And   this  intercourfe  is  kept  up  and  carried 
on  amongft  nations  by  means  of  ambalTadours,   that  is, 
of  perfons,  who  are  fent  from  one  nation  to  another  to 
tranfa^l    bufinefs  between  them.     Sometimes  they  are 
thus  fent  to   procure  peace,   where  the  two  nations  are 
at  war,    or  to  maintain  peace,  by  adjufting  fuch    con- 
troverfies   as    are    arifmg    between  them,    and   might 
otherwife  be  occafions  of  war.     Sometimes  their  bufi- 
nefs  is   to   form  an    alliance   between   the  nations   for 
their  mutual  defence,    or   to    eftablifh    other   treaties, 
which  tend  to  advance  their  mutual  intereft.     It  would 
be   unkind   and   unfriendly,  as  well  as   imprudent,  to 
refufe    them    admittance,    when    they    come  for   fuch 
purpofes  as  thefe.     But  fmce  the  right  arifing   out  of 
thofe  affirmative  precepts  of  the  law   of  nature,    which 
relate  to  benevolence,    are  of  the  imperfect  fort  *,    if  a 
nation  fliould  refufe  to  receive  embaiTadors,   who  are 
fent  to  it,   this  cannot  properly  be  called  an  injury  to 
the   nation,    which  fends  them.     There  may  be  fuch 
reafons  againft  receiving  them  ,  as  will  vindicate  it  even 
from  the  charge  of  being  unkind  or  unfreindly.     ^  Gro- 
tlus  reduces  thefe  reafons  to  three  general  heads.     Firft, 
there  may  be  a  reafbn  arifing  from   the    nation,   which 
fends  them.     A  nation,   which  has  broken   friendfhip 
with  us  by  acls  of  hostility,    can   have   no  pretence  to 
charge  us  with  being   unkind  and  unfriendly,   if  we  re- 
fufe to  receive  ambalTadours  from  it  ;    unlefs  they  come 
with  propofals  of  amends:     If  it  has   been  the  pradice 
of  a  nation  to  make  ufe  of  its  ambafladours  to  fpirit  up 
our   people  to  rebellion,    or  to    feduce  away  our  ma- 
nufacturers  and  artificers  ;     the  duty  of  benevolence 
does  not  require  us  to  run  the  hazard  of  being   treated 
in  the  fame  manner  again.    Secondly  ;  fufficient  reafons 
a2;ainll:    receiving     an    ambaifadcr   may   arife  from  the 
particular    character  or  circumftances    of   the   perfon, 
z  Ibid. 
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who  is  lent.  If  he  is  of  a  profligate  character  ;  if  he 
has  formerly  behaved  perfidioufly  towards  us,  or  can 
juftly  be  charged  with  having  been  guilty  of  any  open 
affronts  or  infults  towards  our  country  in  general,  or 
towards  the  conftitutional  governours  of  it  in  particu- 
lar j  however  unfriendly  it  might  be  not  to  receive  any 
ambafTadour  from  the  nation,  to  which  he  belongs,  there 
can  be  no  unfriendlinefs  in  not  confenting  to  receive 
him  in  this  capacity.  Thirdly ;  the  bulinefs,  about 
which  a  nation  is  deiirous  of  fending  an  ambafladour, 
niay  be  a  reafon  why  he  fliould  not  be  received.  For 
certainly  if  we  know  before  hand  what  inftru£tions  he 
is  charged  with  and  what  bufinefs  he  comes  about, 
there  is  no  more  unkindnefs  in  refufing  to  treat  about 
it  at  all,  than  in  rejecting  his  propofals  after  they  are 
made.  Grotius  informs  his  readers,  that  he  is  here 
fpeaking  of  fuch,  as  are  called  extraordinary  ambafTa- 
dours,  who  come  charged  with  fome  particular  nego^ 
tiation  :  for  as  to  the  ordinary  ambafladours,  that  are  fent 
from  any  nation  to  attend  conftantly  upon  the  courts 
of  another  nation,  not  to  carry  on  any  particular  pur- 
pofe,  but  to  manage  its  bufinefs  generally  in  thofe 
courts  and  to  obferve  what  palTes  there  ;  the  practice 
of  the  antients,  who  knew  of  no  fuch  officers,  has 
fufficiently  fhewn  us,  that  they  are  not  necefTary  :  and 
confequently  there  is  no  great  occafion  for  being  very 
fcriipulous  about  refufing  admittance  to  ambafTadours  of 
this  fort. 

^  Our  author's  opinion  about  the  perfonal  privileges 
of  ambafTadours  is,  that  whilfl  all  other  perfons,  who 
refide  in  the  territory  of  any  nation,  are  fubje£t,  during 
the  time  of  their  refidence  there,  to  the  laws  of  that 
territory,  all  nations  have  by  pofitive  agreement  made 
an  exception  in  favour  of  ambafTadours  *,  that  as  by  one 
fidlion    of  pofitive  law  an  ambafTadour  is  confidered  as 

a  Ibid.  §  IV. 
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the  reprefentative  of   the   nation,  wliich  fends    him,  fo 
by  another  hkc  li£i:ion  of  the  fame  law  he  is  confidered 
as  if  he    was    out    of  the  territory,  though  he  is   in  it. 
But  their  is  no  occafion  to   have  recourfe  here  to  any 
fictions   of   a    purely    pofitive   law     of    nations.        An 
ambaffadour,  who  is  appointed  by  a  nation  to  a£l  for  it, 
is   made  the   reprefentative  of  the  nation,  as  far  as    his 
commiflion  extends,  by  the  fame  lav/,  which  would  make 
any  one  individual  in  a   (late   of  equality  the  reprefen- 
tative  of  any  other  individual,  who  had  appointed  him 
to  aainhisftead.     All,   that  can  be  called  pofitive  in 
this    whole    matter,  befides  the   appoinment  of  an  am- 
bailadour  to  be  the  agent  of  the  nation,   from  which  he 
comes,  is  the  general   confent   of  mankind  to  confider 
the  coUedlive  body  of  every    ftate  as  a  moral  perfon. 
For  in  confequence  of  this   pofitive  confent,  every  ftate 
will  naturally  be  capable  of  appointing   a  proxy  to  a£l 
for  it  :    and   as  the    agent  or  proxy    of  an  individual 
perfon,  in  the  liberty  of  nature,   is  the  reprefentative  of 
that  individual  by  the  law  of  nature  ;  fo  the  ambaffadour, 
proxy,  or  agent  of   a     nation     is     the  reprefentative 
of  that  nation    by  the  fame    law  of    nature,    when 
this  law  is  applied  by  pofitive  confent    to  the  colle^^ive 
perfons  of  civil  focieties.     fuch  a  law  of  nations  as  this, 
if  we  look  no  farther,   will  indeed  fubjedl  every  mem- 
ber   of  one  nation,    who  refides  in  the    territory    of 
another,  to  the  civil  law  of  this  territory,  as  long  as 
he  refides  there.     But  if  we  attend  to  the  aft  of  the 
nation,  which  fends  an  ambaffadour,  and  to  the  a£l  of  the 
nation,  which  receives  him  in  this  character,  we  fhall 
find,  that  their  is  a  tacit  compa6V  between  them,  which 
produces  an  exception  from  this  general  rule  in  favour 
of  ambaffadours,   without  the  aid  of  any  purely  pofi- 
tive law  J   in  the   fame  manner,  as  a  compaiSt  between 
two  individuals  will  in  refpeft    of  the  contracting  par- 
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ties  produce  fuch  mutual  rights  and  obligations,  as 
would  not  have  fubfifted  by  the  mere  law  of  nature. 
When  a  nation  fends  an  ambalTadour,  the  meaning  of 
this  acl  is,  that  it  f^nds  one  of  its  own  members  into 
the  territory  of  another  nation  to  relide  there  as  its  own 
member  and  to  tranfa£i:  fiich  bufinefs  for  it,  as  it 
wants  to  have  done  there.  And  the  nation,  which 
confents  to  receive  an  ambaiTadour,  confents  to  receive 
him  upon  the  fame  terms  and  in  the  fiime  character, 
in  which  the  other  fends  him.  This  aft  therefore,  of 
fending  the  ambalTadour  on  one  part  and  of  receiving 
him  on  the  other  part,  amounts  to  a  tacit  compaft  be- 
tween the  two  nations,  that  he  fliall  be  coniidered  in 
the  territory  of  the  nation,  which  receives  him,  as  a 
member  of  the  nation,  which  fends  him.  But  if,  v^^hilft 
he  refides  in  the  territory  of  a  foreign  nation,  he  is 
confidered  as  a  member  of  his  own  ;  he  muft  be  exempt- 
ed from  the  jurifdiction  of  that  territory  in  the  fame 
manner  as  he  would  be  exempted  from  it,  if  he  had  been 
at  home :  becaufe  if  the  nation,  where  he  refides,  claims 
any  juifdiftion  over  him,  it  treats  him  as  one  of  its  own 
members,  and  not  as  a  member  of  the  nation  from  which 
he  comes. 

The  general  confequence  from  thefe  principles  is, 
that  an  ambailiidour,  when  he  commits  any  crime, 
cannot  be  punifhed  for  it  by  the  nation,  where  he  re- 
fides,  when  he  commits  it.  This  nation  is  bound  to 
treat  him  in  all  refpefts,  as  if  he  was  refident  in  his 
own  country.  But  if  he  had  been  refident  there,  it 
would  have  had  no  jurifdiftion  over  him.  He  can 
therefore  be  proceeded  againft  no  otherv/ife,  than  by  a 
complaint  to  his  own  nation,  which  will  m*ake  itfeif 
a  party  in  his  crime,  if  it  refufes  either  to  punifh  him 
by  its  own  authority,  or  to  deliver  him  up  to  be  pun- 
iflied  by  the  offended  nation.      By  fupporting  the  ex- 
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emptlon  of  »ambafFddours  from  being  punifhed  by  the 
nation,  where  they  refide,  upon  this  principle  of  com- 
pa6l,  we  fhall  be  excufed  from  balancing  the  general 
utility,  which  might  arife  from  inflid^ing  punifliment 
upon  them  according  to  the  laws  and  by  the  authority 
of  this  ftate,  againft  the  general  utility,  which  arifes 
from  fuch  an  exemption.  It  was  neceffary  for  Grotius 
to  examine  this  queftion  about  utility  •,  as  he  fuppofes 
the  privileges  of  ambalTadours  to  depend  upon  a  purely 
pofitive  law  eftabliflied  by  the  common  confent  of 
mankind.  For  where  mankind  are  to  give  them  pri- 
leges  by  pofitive  agreement  ;  one  way  of  finding 
out  what  fort  of  privileges  are  given  them  is  to  find 
out  what  for^  of  privileges  will  be  moft  beneficial : 
becaufe  mankind  are  moll:  likely  to  have  agreed  to 
give  them  fuch  privileges,  as  will  be  attended  with  the 
mofl:  general  benefit.  But  if  their  privileges  arife  out 
of  the  law  of  nature  applied  to  civil  focieties,  in  con- 
fequence  of  a  tacit  compact  between  the  nation  which 
fends  them,  and  the  nation  which  receives  them  ;  all 
doubt  about  the  utility  of  thefe  privileges  is  out  of 
the  queftion.  For  though  the  law  of  nature  is  found- 
ed in  the  general  utility  of  mankind,  yet  no  confider- 
ations  of  any  utility,  which  nations  might  obtain  by 
making  their  compacts  about  ambafladours  different  from 
what  they  do  make  them,  will  outweigh  the  general  uti- 
lity, which  arifes  from  ftriftly  obferving  compacts  and 
keeping  up  to  the  terms  of  them,  after  they  are  made. 
When  one  nation  fends  an  ambafi^adour  to  another,  the 
latter  is  at  liberty  to  receive  him  upon  what  terms  it 
pleafes,  and  to  model  its  compact  and  reftrain  the  am- 
bafiadours  privileges  in  fuch  a  manner  as  it  judges  to 
be  moft  advantageous.  But  then  it  will  be  necefiary 
for  the  nation,  to  which  he  is  fent,  to  exprefs  the  par- 
ticular reftraints,    which  it   defigns  to  lay  upon  his  pri- 
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vileges,  and  for  the  other  nation  to  agree  to  thefe  re- 
ftraints.  For  if  he  is  fent  generally  by  the  one,  as  an 
ambalTadour,  and  is  received  by  the  other  in  this  cha- 
racter without  any  exprefs  referves  ;  the  compadt,  which 
is  between  them,  will  produce  fuch  privileges,  as  we 
have  been  defcribing  :  and  the  law  of  nature  upon  ac- 
count of  the  general  utility  of  keeping  compacts  will 
take  from  the  nation,  to  which  he  is  fent,  the  liberty  of 
departing  from  the  terms  of  the  compafl,  which  it  has 
made,  upon  account  of  any  utility,  that  might  have  ac- 
crued to  it,  if  it  had  made  a  compact  of  different  terms. 

What  ^  Grotius  fays  here  about  human  laws  is 
equally  true  about  human  compacts :  they  admit  of  an 
equitable  exception  in  favour  of  extreme  neceffity. 
But  this  exception  will  not  affect  the  privilege,  which 
ambafTadours  derive  from  compact,  of  not  being  pu- 
nijfhed  by  the  ftate,  where  they  relide,  for  fuch  crimes, 
as  they  commit  within  its  territory.  For  there  is  no 
abfolute  neceffity,  that  a  criminal  fliould  be  punifhed 
at  all :  the  law  of  nature  does  not  enjoin,  it  only  allows, 
the  inflidling  of  puniihment.  And  there  is  certainly 
ftill  lefs  neceffity,  that  he  fhould  be  puniffied  by  any 
particular  perfon,  or  at  any  particular  time,  or  in  any 
particular  place.  But  if  an  ambalTadour  fhould  raife 
and  head  an  infurredion,  or  fliould  other  wife  make  ufe 
of  open  force  ;  it  is  no  breach  of  the  law  of  nations  to 
oppofe  him  by  force,  even  though  he  fliould  happen 
to  be  killed  in  the  quarrel.  Grotius  diftinguifhes  here 
between  what  is  done  in  the  way  of  defence  and  what 
is  done  in  the  way  of  punifliment.  Though  the  law 
of  nations  will  not  allow  an  ambalTador's  life  to  be 
taken  away  as  a  punifliment  for  a  crime,  after  it  is 
committed  ;  yet  this  law,  fince  it  does  not  authorize 
him  to  do  what  he  pleafes,  does  not  oblige  the  flate 
to  fuffer  him  to  make  ufe  of  violence  without  endea- 

'-*  Ibid. 
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vouring  to  ftop  it.  The  foundation  of  this  diftindlion 
will  be  evident,  if  we  attend  to  the  principles,  which 
we  have  been  eftablifhing.  The  law  of  nature  in  con- 
fequence  of  our  confent  to  receive  any  perfon  in  the 
character  of  an  ambafTadour,  does  not  exempt  him 
from  all  civil  jurifdidtion :  it  only  exempts  him  from 
the  civil  jurifdidlion  of  our  ftate,  whilft  it  fuppofes 
him  to  be  fubje6l  to  the  civil  jurifdidlion  of  his  own. 
Bat  where  this  jurifdidtion  ceafes,  the  compadt,  by 
which  his  privileges  are  fupported,  ceafes  to  bind  us. 
This  compact,  like  ail  others,  becomes  a  nullity,  when 
the  matter  of  it  fails.  The  matter  of  it  is,  that  he 
fhail  be  fu bjedt  to  the  jurifdi£tion  of  his  own  ftate  and 
not  to  the  jurifdi^tion  of  ours :  and  confequently  the 
matter  of  it  falls,  where  the  jurifdidtion  of  his  own 
ftates  ceafes.  This  failure  does  not  indeed  bring  him 
under  our  jurifdiction  :  the  only  effect  of  it  is  to  leave 
us,  in  refpect  of  him,  in  the  liberty  of  nature,  and  to 
difcharge  us  at  the  fame  time  from  the  obligation,  that  we 
have  laid  ourfelves  under  by  compact  to  confider  him  as 
under  the  jurifdiction  of  his  own  ftate.  In  thefe  circum- 
ftances  therefore  we  have  the  fame  right  to  act  againft 
him  by  force,  that  individuals  have  to  a£t  againft  one^ 
another  in  the  liberty  of  nature.  Now  the  jurifdiction 
of  his  own  ftate  fails  for  a  time,  where  he  is  attempt- 
ing to  injure  us,  and  our  danger  is  fo  immediate,  as 
not  to  allow  us  time  to  have  recourfe  to  his  own  ftate 
to  reprefs  his  violence  :  and  confequently  in  thefe  cir- 
ciimftances  we  have  a  right  to  make  ufe  of  fuch  na- 
taral  means  of  defending  ourfelves  againft  it,  as  his 
conduct  makes  necelTary.  But  after  an  injury  has  been 
committed  ;  there  is  no  neceflity,  that  the  punifliment, 
which  hz  dcferve?,  fliould  be  infli(Sted  immediately. 
And  lince  we  have  time  enough  before  us  to  apply  to 
the  ftate,   from  which  he  comes  •,    there  is,   in  refpedt 
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oE-  infli^ling  punifliment  upon  him,  no  failure  of  the 
civil  jurifdiclion,  ^to  which  by  our  compact  we  have 
allowed  him  to  be  fubjedl: :  and  confequently  we  have 
no  right  to  inflict  punifliment  upon  him  ourfelves. 

^  Since  the  privileges  of  ambafTadours  are  imme- 
diately derived  from  the  tacit  confent  of  the  nation, 
which  receives  them  in  this  character ;  it  is  plain,  that 
they  have  no  particular  privileges  in  the  territory  of  a 
flate,  through  which  they  are  pafling,  either  whilO: 
they  are  going  from  home  or  whilfh  they  are  returning 
thither ;  becaufe  they  are  not  fent  to  this  ftate  as  am- 
bafTadours, nor  received  by  it  in  this  charafler.  If 
they  meet  with  any  ill  ufage  there,  the  law  of  nations 
takes  no  other  notice  of  it,  than  if  any  other  perfon, 
who  is  a  member  of  a  foreign  flate,  had  met  with 
the  fame  ufage. 

*^  The  attendants  and  the  goods  of  ambalTadors 
would  be  fubje£l  only  to  the  jurifdidtion  of  their  own 
flate,  if  they  were  at  home  :  flnce  therefore,  whiifi  they 
refide  with  us,  they  are  confidered  as  if  they  were  at 
home  ;  their  attendants  and  their  goods  have  the  fame 
privilege,  that  they  themfelves  have ;  that  is,  the  pri- 
vilege   of  not  being  fubje6l  to  our  jurifdiclion. 

But  this  privilege  of  the  attendants  of  an  ambaffadour 
who  is  received  by  us,  is  not  a  privilege,  which  is  any 
otherwife  annexed  to  their  perfons,  than  as  they  belong 
to  him.  As  foon  as  they  ceafe  to  belong  to  him,  their 
privileges  ceafe.  It  is  therefore  in  his  power  to  with- 
draw their  privileges  :  becaufe  it  h  in  his  power  to  dif- 
charge  them  from  his  fervice  and  from  all  connection 
with  him,  whenever  he  pleafes.  But  whilft  they  con- 
tinue to  be  parts  of  his  family,  their  offences,  like  his, 
are  not  punifliable  by  our  laws.  The  method  of  pro- 
ceeding againft  them  is  by  applying  to  him  to  with- 
draw his  prote£lion.     And  if  he  refufes  to  withdraw  it 

'  Ibid.  §  V.  d  Ibid.  §  VIII.  IX. 
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he  makes  himfelf  a  party  in  their  offence  •,  and  appli- 
cation is  to  be  made  to  the  flate  from  which  he  comes,  as 
if  the  offence  had  been  his  own. 

When  an  ambaffadour  has  contracted  any  debts  in 
the  ftate,  where  he  relides  ;  the  civil  law  of  that  ftate 
cannot  take  his  goods  from  him,  and  make  them  over 
to  his  creditors,  for  the  payment  of  fuch  debts :  be- 
caufe  his  goods,  as  they  belong  to  him,  are  fubje^t 
only  to  the  jurifdi(5lIon  of  his  own  ftate.  The  method 
of  recovering  what  he  owes  is  the  fame  as  if  it  had 
been  a  debt  of  any  foreigner,  who  is  refident  in  his  own 
country,  that  is,  by  an  application  to  the  ftate,  to  which 
he  belongs,  and  by  making  reprizals  upon  the  ftate,  if 
juftice  is  denied. 

It  will  be  proper  to  obferve,  that  in  the  compact, 
which  produces  the  priviledge  of  an  ambaffadour,  the 
nation,  which  receives  him,  is  a  party  on  one  fide,  and 
he  in  his  own  perfon  and  the  nation,  which  fends  him, 
are  diftinft  parties  on  the  other  fide  :  the  nation,  which 
receives  him,  tacitly  agrees,  by  the  adl  of  receiving 
him,  both  with  him  and  with  the  nation,  which  fends 
him,  to  confider  and  to  treat  him,  as  if  he  was  at 
home.  ^  From  hence  it  follows,  firft,  that  though  he, 
by  n}ift)ehaving  himfelf,  breaks  this  compact,  as  far  as 
he  is  a  party  in  it,  yet  this  does  not  difcharge  the  na- 
tion, where  he  refides,  from  the  obligation,  which  it  is 
under  by  the  fame  com.padl-  to  the  nation,  from  whence 
lie  comes.  Secondly,  it  follows  from  hence,  that, 
where  we  and  any  nation  have  by  mutual  agreement 
fent  ambaffadours  to  each  other,  if  that  nation  fliould 
ufe  our  ambaffadour  otherwife  than  the  law  of  nations 
allows,  yet  we  are  not  at  liberty  by  way  of  retaliation 
to  ufe  their  ambaffadour  in  the  fame  manner.  In  fuch  a 
mutual  agreement  though  their  ill  treatment  of  our 
ambaffadour  is  a  breach  of  compacfi:  on  their  fide  }  yet  it 

Ibid.  §  VII. 
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will  not  releafe  us  from  the  obligation,  that  we  are  under 
towards  their  ambalTadour  by  the  perfonal  compact  with 
him. 

XXI.  The  compa£ls    of  individuals,  which  are   pri-  Public 
vate  compa£ls,   have  already  been  treated  of  at  large.  ^reTkher 

But  it  may  be  neceflary  to   fay  fomething  concerning  treaties  or 

,  ,.  --,  1  •  1  1  r\        r  •  fponfions. 

public  compacts,  which  are  the  compacts  or   nations. 

Our  author's  fubje^lled  him  to  apply  the  law  of  nations 
to  compadls  of  this  fort,  particularly  to  fuch  as  have 
relation  to  war,  in  more  inftances,  than  we  (liall  have 
occafion  to  go  through.  It  will  be  fufficient  for  our 
purpofe  to  explain  the  general  principles  of  this  law, 
and  to  fhew  the  reader  by  applying  them  to  a  few  in- 
ftances, that  there  is  no  other  difference  in  the  rules  of 
law  or  in  the  rules  of  interpretation,  when  they  are 
applied  either  to  public  or  to  private  compadls,  be* 
fides  what  arifes  from  the  difference  between  indivi* 
dual  perfons,  who  are  the  parties  in  private  compa<5ts, 
and  collective  perfons,  who  are  the  parties  in  public 
ones. 

*  Public  compa£ls,  are  divided,  in  refpeft  of  the  perfons 
who  make  them,  into  treaties  conventions,  or  leagues,  and 
fponfions  or  engagements. 

Treaties,  conventions,  or  leagues,  as  they  are  dif- 
tinguifhed  from  fponfions,  are  made  by  thofe,  who 
are  authorized  by  the  conflitution  of  a  nation  to  act 
for  it  with  other  nations.  But  it  is  not  necefTary  that 
thefe  conftitutional  governours  fhould  a6t  in  their  own 
perfon.  What  they  do  by  their  deputies,  fuch  as  en- 
voys, ambafTadours,  or  plenipotentiaries ;  is  their  own 
a6t ;  and  confequently  in  refpedt  of  the  nation  it  pro- 
duces the  fame  effect,  as  if  thev  had  done  it  them- 
felves.  In  public  compacts,  which  fovereign  princes  or 
other  conftitutional  governours    of  a  nation  make  by 

f  Grot. L,  II.  C.  XV.  §  III.  XVI.     See  B.  I.  C  XII.  §  XVIH. 
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their  deputies  or  agents,  the  law  of  nature  is  the  fame, 
as  in  promifes,  which  individuals  make  by  proxy : 
what  the  deputies  do  under  the  authority  of  their  pub- 
lic commiffion  binds  their  principals  ;  even  though  they 
exceed  fome  private  inftruclions,  which  their  principals 
had  given  them. 

s  Where  the  fuccefTor  of  a  fovereign  prince  are 
chofen  occalionally  by  the  people  upon  every  vacancy 
of  the  throne,  or  are  appointed  by  the  ftanding  laws 
of  the  fociety  ;  it  is  plain  that  the  treaties  of  the  pre- 
decefTor  do  not  bind  them  upon  account  of  any  imme- 
diate authority  or  power,  which  he  has  over  them. 
For  fince  the  right,  which  they  have  to  the  crown,  is 
not  derived  from  any  a6l  of  his,  but  from  the  a£l 
of  the  ftate,  he  cannot  have  any  immediate  authority 
over  them  either  to  limit  this  right,  or  to  reftrain 
them  in  the  exercife  of  it.  His  treaties  with  foreign 
nations  are  made  binding  upon  them  by  the  interven- 
tion of  the  ftate.  He  is  authorized  by  the  ftate  to  a£l 
for  it  in  confequence  of  the  office,  to  which  it  has 
appointed  him.  His  a<51:s  therefore  will  bind  the  ftate  ; 
becaufe  they  are  in  effe<Si:  its  own  adts.  So  that  if,  up- 
on his  demife,  no  fuccefTor  was  to  be  appointed  and  a 
perfecSt  democracy  was  to  follow ;  the  public  under 
this  new  form  of  government  would  be  obliged  to  ful- 
fil his  treaties.  But  fince  his  treaties  thus  Gfft£t  the 
ftate  itfelf ;  the  right  of  government,  notwithftanding 
it  is  tranfmiteed  to  his  fuccefibrs,  not  by  his  own  a6t, 
but  by  the  act  of  the  ftate,  cannot  be  tranfmitted  free 
from  the  obligation  of  thofe  treaties,  by  which  the  ftate 
would  have  been  bound,  if  it  had  exercifed  this  right 
itfelf  without  tranfmitting  it  to  any  fuccelTor.  But  the 
power  of  fovereign  princes  thus  to  bind  their  fuc- 
ceflbrs,  by  the  intervention  of  the  ftate,  is  not  infinite. 
Befides  the  conftitutional  reftraints,  which  may  be  laiJ 

£  Grot.  L.  II.  C.  XIV.  §  X.  XI.  XII. 
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upon  them  by  the  eftabliflied   form    of  governmenty 
they  are  under  a  general  reftraint  arifiug  from  the  ends 
of  civil  union.     They  are  appointed  by  the  ftate  to  act 
for  the  attainment  of  thefe  ends,  that  is,   for  the   fecu- 
rity   and  advancement  of  the    common  welfare  :   and 
confequently  as  they  are   the   agents   of  the   ftate  only 
for    thefe  purpofes,     no  treaties  of  their  making  ;    if 
they  are   deftru6live  of  thefe  purpofes,    will  bind  the 
ftate.     We  ought  not  however  to  conclude  from  hence, 
that   the  fuccefTor  of  any  fovereign    prince,    who  has 
made  a  treaty  with  a  foreign  power,    is   at  liberty  to 
break   that  treaty,    when  he  finds,  that  it  would  be  for 
the  intereft  of  his  nation  to  break  it,     upon  pretence, 
that  the  nation  could  not  be  bound,     and  confequent- 
ly that  he   cannot  be  bound,    by  a  compact,    which 
hinders  the  advancement  of  the  general  good.      For 
though  a  fovereign  prince  has  no    power  to  bind  the 
ftate  and  by  the  intervention  of  the  ftate  to  bind  his 
fucceftbr  to  any  thing,    which  is  inconfiftent  with  the 
public  good,    yet   Grotius  very  properly  obferves,  that 
this  rule    is  confined   to  what   appears   in   the   firft  in- 
ftance  to  be  likely  to  hinder  the  public  intereft,     and 
does  not  extend  to  what  feemed  at  firft  to  be  of  gene- 
ral benefit,  though  by  fome  unforefeen  accident  it  may 
become  hurtful  in  the  event.     If  there  was  a  probable  ' 
caufe  for  making  the  treaty  at  firft,  it  was  binding  from 
the  beginning  ;    and  an  accidental  change  of  interefts, 
virhich  happens  afterwards,  will  not  deftroy  its  obligation. 
'^Sponfions  or  engagements  are  compacts    made  by 
an  inferiour   magiftrate  or  officer  on  the  behalf  of  the 
ftate,   to  which  he  belongs,   without  being  authorized  to 
7x£t  for  it.     Such  compa<fts,   fince  they  are  made  without 
the  authority  of  the  ftate,  do  not  bind  it,  unlefs  it  con- 
firms them  after  they  are  made.     But  it  is  not  necefi^ary 

•»  L.  II.  C.  XV.  §  XVI.        L.  ni.  C.  XXIT.  §  I.  II.  Ill, 
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that  this  confirmation  fliould  be  an  exprefs  one.  The 
lUtc,  to  which  the  fponfers  belong,  tacitly  binds  itfelf 
to  fulfil  what  they  have  engaged  for  on  its  behalf,  bv 
ailing  under  the  engagement,  as  if  it  underfiood  itfelf 
to  be  obliged.  But  the  notoriety  of  the  engagement 
and  the  mere  filence  of  the  ftate  about  it  will  not 
amount  to  a  tacit  confirmation  of  it ;  as  long  as  the  nation 
or  perfon,  with  whom  the  fponfors  have  treated,  is  in 
poilellion  of  no  corporeal  thing  and  exercifes  no  right 
in  confequence  of  its  engagement.  A  thing,  when  it  can 
be  claimed  by  prefcription,  muft  have  been  for  fome 
time  in  the  poiTeilion  of  the  claimant :  and  then  the 
true  owner  by  having  knowingly  negle6led  to  reclaim 
it  is  underftood  to  have  tacitly  relinquilhed  it.  If  the 
thing  had  been  all  the  time  in  the  poflx^flion  of  the 
true  owner,  there  would  be  no  occafion  for  him  to 
make  any  exprefs  declarations  that  the  thing  is  his, 
in  order  to  keep  up  his  property  in  it.  In  Hke  man- 
ner where  a  right  is  claimed  by  ufage,  the  perfon, 
who  claims  it,  muft  for  fome  time  have  exercifed  it, 
and  they,  to  whom  this  right  belongs,  muft  knowing- 
ly have  neglected  to  ftop  him  in  the  exercife  of  it. 
If  he  has  never  exercifed  it,  their  filence  could  be  no 
mark  of  their  intention  to  give  it  up  to  him  :  for  they 
had  neither  occaiion  nor  opportunity  to  fpeak  about  it. 
Now  a  fponfion,  whilft  it  proceeds  no  farther  than  a 
bare  compact,  does  not  give  the  perfon,  with  whom  it 
is  made,  poflTeffion  of  any  corporeal  thing,  and  does  not 
imply,  that  he  exercifes  any  right  in  confequence  of  it. 
The  notoriety  therefore  of  the  fponfion  and  the  filence 
of  the  ftate  about  it,  cannot  give  the  perfon,  with 
whom  it  is  made,  any  claim  upon  the  ftate  by  pre- 
fcription or  ufage.  The  ftate,  whatever  it  may  know 
of  the  matter,  has  no  occafion  to  fpeak  about  it,  as 
long  as  nothing  is  obtained  by  it,   or  nothing  is  done 
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in  confequence  of  it.  And  certainly  the  filence  of  the 
ftate  or  its  negleift  to  declare,  that  it  does  not  confent 
to  the  fponlion,  whilft  there  is  no  occalion  to  fay  any 
thing,  or  to  make  any  fuch  declaration,  is  no  evidence 
of  its  confent  to  the  unauthorized  a6t  of  fome  of  its 
members.  But  if  the  fponfors,  befides  their  bare  com- 
pact, have  given  the  perfon,  with  whom  it  was  made,  I 
polTeflion  of  fome  corporeal  thing,  which  belongs  to 
the  (late  *,  or  if  that  perfon  in  confequence  of  this  com- 
pact exercifes  fome  right,  which  afFeifts  the  ftate ;  then 
indeed  the  knowledge  and  lilence  of  the  ilate  about 
what  has  been  done,  its  negledl  to  reclaim  the  thing 
or  to  ftop  the  exercife  of  the  right,  is  an  evidence  of 
its  confent  to  the  fponfion. 

If  the  ftate,  to  which  the  fponfor  belongs,  neither 
exprefsly  nor  tacitly  confirms  what  he  has  done,  but 
on  the  contrary  declares,  that  it  will  not  make  good 
his  compa6l ;  we  are  next  to  enquire  what  the  fponfor 
himfelf  is  obliged  to.  The  compadl,  if  we  look  no 
farther,  binds  him  only  to  endeavour,  to  the  utmofl: 
of  his  power,    to  prevail   upon    the    ftate  to  make  it  ' 

good.  He  is  bound  to  do  this,  becaufe  it  is  pofllble 
for  him  to  do  it :  but  as  far  as  the  ftate  is  concerned 
he  is  bound  to  nothing  more,  becaufe  all  beyond  this 
is  impoflible.  But  if  we  look  farther  than  the  bare 
compa6l,  we  are  then  to  confider,  whether  the  nation 
or  perfons,  with  whom  he  treated,  knew,  that  he  had 
no  commillion  to  a£t  for  his  own  ftate.  If  they  knew 
this,  he  is  ftill  obliged  only  to  endeavour  to  prevail 
with  the  ftate  to  make  his  a6t  its  own :  whatever  they 
may  have  granted  to  him  in  confideration  of  the  com- 
pa£l,  which  they  have  made  with  him,  he  is  not 
obliged  to  return  that  advantage ;  unlefs  they  have 
particularly  ftipulated,  that  he  fliould  return  it :  be- 
caufe they  granted  it  in  confideration  of  a  compa61:, 
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for  the  performance  of  which  they  knew,  that  he  could 
not  be  anfwerable  :  and  it  was  their  own  fault,    if  they 
would  grant  it  upon  this  confideration.     But  if  he  led 
them  to  fuppofe,   that  he  had  authority  to  adt  for  the 
ftate,    either  by  declaring  fo  in   exprefs  words,   or  by 
treating  with  them  as  if  he  had  fuch  authority,    whilft 
they  knew  nothing  to  the  contrary ;    this  is  a  fraud  : 
and  the  fraud  will  oblige  him,    though  the  compact 
does  not,   to  make  them  amends  for  the  advantages, 
which  they  have  loft,    or  for  the  damages,    which  they 
have  fuftained  by  the  compa<Ei:.     If  his  goods  are   not 
fufficient  to   make  them   amends,    the  obligation  will 
extend  to  his  perfon  -,  not  indeed  to  his  life,  for  the  lofs 
of  his  hfe  could  be  no  amends  to  them,   but  to  his 
labour  or  to  the  fale  of  his  labour. 

*  Compacts,   which  the  chief  commander  of  an  army 

or  the  governour  of  a  town  makes  witja  the    enemy, 

are  valid,  as  far  as  thefe  refpedlive  commiffions  of  fuch 

officers  ufually  extend  :  for  fo  far  they  are  underftood 

to  be  empowered  by  the  ftate  to  adl  for  it.     The  chief 

commander  of  an  army  is  authorized  by  the  nature  of 

his  commiflion  to  exert  or  to  abate  the  hoftile  adts  of 

his  army  in  fuch  a  manner,    as  he  finds  to   be  moft 

convenient.     He  is  therefore  authorized  to  grant  a  truce 

to  a  town,   that  he  is  befieging,    or  to  the   army  of  an 

enemy,  that  he  meets  in  the  field.     For  a  truce  is  only 

the  abatement  or  fufpenfion  of  hoftile  adts.     But   the 

obligation  of  this  compadl:  includes  only  himfelf,   and 

the  army,    which  is  under  his  command ;    becaufe  his 

commiflion  reaches  no  farther.     If  therefore,  during  the 

truce,   he  and  his  army  fliould  be  called  away  to  fome 

other    employment,     and     another     commander   with 

another  army  ftiould  be  fent  in  his  place  ;    what  he  has 

done  does  not  bind  thofe,  who   fucceed  him  :    fo  that 

it  will  be  no  breach  of  faith   in   them,  if  they  do  not 

i  Grot.  L.  III.  C.  XXII.  §  VI.  VIII. 
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obfervc  the  truce,  that  he  has  agreed  upon.  But  not- 
withftanding  any  compa(Sl,  in  which  he  agrees  with 
the  enemy  to  abate  the  hoftile  ads  of  his  army,  will 
bind  him  and  the  army ;  yet  if  in  making  that  com- 
pact he  has  abufed  his  truft  to  the  advantage  of  the 
enemy,  he  is  accountable  to  his  own  ftate  for  fuch 
abufe.  The  nature  of  his  truft  implies,  that  he  has  a 
power  to  enter  into  a  compa£l  of  this  fort :  and  this 
power  is  fufficient  to  render  the  compadl  valid.  The 
obligation,  that  he  is  under,  not  to  abufe  his  truft,  re- 
gards his  own  ftate  only,  and  not  the  enemy  ;  and 
confequently  it  cannot  affeft  the  validity  of  the  com- 
pact, which  he  makes  with  the  enemy. 

^  The  commander  of  an  army,  though  his  ofKce 
empowers  him  to  grant  a  truce  to  the  enemy,  is  not 
authorized  by  the  nature  of  his  commiflion,  either  to 
make  that  truce  general  or  to  make  a  peace.  His 
power  extends  only  to  the  array,  which  is  under  his 
command  :  a  general  truce  therefore,  which  is  an  en- 
tire ceftation  of  hoftilities  between  the  two  nations  in 
all  places  whatfoever,  and  a  peace,  which  puts  an  end 
not  only  to  all  afls  of  war,  but  to  the  ftate  of  war  be- 
tween them,  are  not  within  the  extent  of  his  commiflion. 
If  compacts,  that  produce  ageneral  truce  or  a  peace,  bind 
the  ftate,  when  they  are  made  by  the  commander  of  an 
army  ;  the  obligation  arifes,  not  from  the  nature  of  his 
office,  but  from  fome  fpecial  commiflion,  which  the  ftate 
has   given  him  for  thefe  purpofes. 

Things  taken  by  an  army  in  war,  whether  they  are 
moveable  or  immoveable,  are  in  the  firft  inftance  taken 
for  the  ftate,  to  which  the  army  belongs.  '  The  com- 
mander of  the  army  has  therefore  no  right,  after  they 
are  in  his  pofleflion,  to  give  them  up  to  the  enemy  by 
compafl :  or  if  he  has  any  fuch  ri[_^ht,  it  is  derived, 
not  from  the  nature  of  his  commillion,  but  from  fome 

^Grot.  ibid.  §  VIL  ^  L.  III.  C.  XXIII.  §  iX. 
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occafional  cuftomary  grant  of  the  ftate.  The  rule 
about  perfons  taken  in  war  is  the  fame  as  the  rule  about 
things.  So  that  the  commander  of  an  army  has  no 
other  right  to  exchange  prifoners  with  the  enemy,  thaw 
what  comes  from  the  fpecial  grant  or  the  cuftom  of  his 
country.  But  he  is  at  liberty  to  treat  with  the  enemy' 
about  fuch  things  or  fuch  perfons,  as  are  not  yet  in  his 
poffeffion  :  for  the  ftate  has  no  claim  upon  thefe.  He 
is  therefore  obliged  to  obferve  the  articles,  which  he  has 
agreed  upon  with  a  garrifon,  that  capitulates,  in  refpe£i:' 
either  of  the  town,  or  the  inhabitants,  or  the  foldiery. 

The  governour  of  a  town  is  the  commander  of  the 
garrifon,  that  is,  of  an  army  employed  for  the  particular 
purpofe  of  defending  the  town.  The  nature  therefore 
of  his  truft  implies,  that  his  compaiSls  about  furrendering 
the  town  will  bind  himfelf  and  the  garrifon.  If  he  fur- 
renders  it,  when  he  might  have  defended  it,  or  upon 
worfe  terms,  than  he  might  have  made,  he  is  account- 
able to  his  own  ftate  for  his  mifcondudt ;  but  the  abufe 
of  his  power  does  not  afte^  any  compadl,  which  he 
makes  in  confequence  of  that  power. 

*"  When  the  governour  of  a  town,  and  the  garrifon, 
that  is  with  him,  in  order  to  fave  their  lives,  agree 
with  the  befiegers  not  to  bear  arms  againft  them  or 
their  nation,  either  for  a  certain  number  of  years,  or 
for  ever  ;  fome  have  thought  this  compact  to  be  void, 
becaufe  it  is  contrary  to  the  duty,  which  they,  who  fub- 
mit  to  this  condition,  owe  to  their  country.  But  Gro- 
tins  replies,'^that  the  duty,  which  they  owe  to  their  coun- 
try, does  not  aftect  this  compa<5l ;  ftnce  they  were  in  the 
enemy's  power  and  could  never  have  been  able  to  have 
done  their  country  either  military  or  any  other  fervice, 
if  they  had  not  fubmitted  to  thefe  terms. 
Cnir.pads       XXII.  Public  compacts,    in   refpecl  of  the  circum- 

between 

nations  at  ftaiices  or  condition   of  the  nations,    that  are  parties  to 

nati^^ns  at  ^^^^^*  ^^'^  divided  into  fuch,   as   are  made  by  nations, 
war.  "'  Grot.  L.  III.  C.  XXIII.  ■^  Vfl. 
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that  are  at  peace,  and  fuch  as  are  made  by  nations, 
that  are  at  war.  Treaties  of  the  former  fort  fometimes 
relate  to  the  terms  or  conditions  of  trade  or  commerce 
between  the  two  nations ;  and  then  they  are  called 
tariffs :  fometimes  they  relate  to  the  ailiftance,  which 
one  nation  is  to  give  to  the  other  in  war ;  and  then,  if 
no  payments  are  to  be  made  on  either  fide,  they  are 
called  alliances ;  or  if  one  nation  llipulates  to  pay  for  the 
adiftance  of  the  other,  they  are  called  treaties  of  fubiidy. 
In  fliort  any  rights  or  obligations,  which  are  confiftent 
with  the  law  of  nature,  may  be  produced,  and  any 
rights  and  obligations  of  the  law  of  nature  may  be 
drawn  out  into  view  or  be  afcertained,  by  exprefs  trea- 
ties between  nations,  that  are  at  peace  with  one 
another. 

Public  compadls  with  an  enemy  are  either  fuch,  as 
fuppofe  the  war  to  continue,  or  fuch  as  put  an  end  to 
it.  "PufFendorf  has  raifed  a  groundlefs  doubt  about 
the  obligation  of  compacts  of  the  former  fort.  A  ftate 
of  war,  he  fays,  implies  a  liberty  of  taking  all  advan- 
tages, that  we  can  againft  our  enemy.  From  whence 
he  concludes,  that  it  is  a  contradiction  to  fuppofe,  that 
a  ftate  of  war  continues,  and  yet  that  we  are  under 
any  obligation  of  compadl  towards  our  enemy.  For  if 
on  the  one  hand  we  are  at  liberty  to  take  all  advanta- 
ges, that  we  can,  againft  our  enemy ;  we  are  at  liberty 
to  depart  from  our  compact,  whenever  we  can  make 
any  advantage  by  departing  from  it  j  fo  that  our  com- 
pact does  not  oblige  us :  and  if  on  the  other  hand  our 
compact  obliges  us  to  give  up  fuch  advantages,  as  we 
might  gain  by  departing  from  it,  the  ftate  of  war  does 
not  continue;  becaufe  a  ftate  of  war  implies  a  liberty 
of  taking  all  advantages  whatfoever  againft  our  enemy. 
This  difficulty  will  be  removed,  if  we  diftinguifh  be- 
tween an  abfolute  ftate  of  war,   and  a  ftate  of  war  un- 

'  nB.VIII.  C.  VII.§  II. 
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der  fome  limitations  :  an  abfolute  ftate  of  war  does  in- 
deed imply  a  liberty  of  taking  all  advantages,  that  we 
can,  againft  our  enemy.  But  we  may  give  up  this  li- 
berty in  part  by  compa£l :  and  yet  when  we  have  done 
this,  the  ftate  of  war  will  ftill  continue ;  not  indeed  in 
its  full  extent,  but  under  fuch  limitations,  as  arife  from 
this  compacl.  For  the  effect  of  compacts,  which  are 
made  between  nations,  that  are  at  war,  and  which  fup- 
pofe  the  ftate  of  war  to  continue,  is  to  abridge  the  li- 
berty of  war  without  putting  an  end  to  it. 

^  A  truce  is  a  compact,  by  which  the  perfons,  who 
are  parties  in  it,  bind  themfelves  not  to  do  any  a£ts  of 
war  for  a  certain  time,  though  the  ftate  of  war  conti- 
nues. It  differs  therefore  from  a  compact  of  peace,  as 
it  does  not  put  an  end  to  the  ftate  of  war.  The  parties 
oblige  themfelves  not  to  do  any  hoftile  a6l  during  the 
time,  that  is  agreed  upon :  but  when  this  time  is  ex- 
pired, th  ere  is  no  occafion  either  for  any  new  declara- 
tion of  war  or  for  any  new  caufes  to  juftify  going  on 
vsrith  the  war.  The  truce  whilft  it  lafted,  reftrained  the 
ftate  of  war  from  producing  its  proper  effects :  but  as 
foon  as  the  truce  expires,  the  ftate  of  war  then  exerts 
itfelf  an  d  produces  thefe  effects.  Sometimes  a  truce  is 
called  a  temporary  peace  :  but  when  w^e  call  it  fo,  we 
ufe  the  word  —  peace  —  only  in  opposition  to  a6ts  of 
war,   and  not  in  oppofltion  to  a  ftate  of  war. 

One  reafoii  for  enquiring,  whether  nations  con- 
tinue in  a  ftate  of  war  during  a  truce,  is,  becaufe  there 
may  bs  fome  treaties  between  them,  which  are  limited 
to  times  of  peace,  or  fome  on  the  other  hand,  which 
are  limited  to  times  of  war  ;  and  then  it  may  be  a 
doubt  which  of  thefe  treaties  fubfift  during  a  truce  .'' 
To  this  queftion  Grotius  anfwers,  that  fuch  compacts 
only  as  are  limited  to  times  of  war,  and  not  fuch,  as 
are  limited  to  times  of  peace,  will  continue  in  force  du- 
ring a  truce . 

•    Grot.  L.  III.  C.  XXI.  §  I. 
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The  chief  qcftions  relating  to  a  truce  may  be  eafily 
determined  either  by  confidering  the  nature  of  the  con- 
pa£l  itfelf  or  by  applying  to  it  the  common  rules  of  in- 
terpretation. 

P  When  a  truce  is  by  agreement  to  continue  from 
fome  one  certain  day  till  another  certain  day,  it  may  be  a 
qucftion,  whether  both  thefe  days  are  included  in  it,  if 
the  compa^  does  not  fay  in  exprefs  words,  whether  they 
are  to  be  reckoned  inclulively  or  exclufively.  Grotius  al- 
lows, that  the  day,  which  is  fixed  for  the  ending  of  the 
truce,  is  to  be  reckoned  incluflvely.  This  day  is  in- 
deed the  limit  of  the  time  :  but  the  Hmits  of  natural 
things  may  be  of  two  forts ;  they  may  either  be  parts 
of  the  thing,  as  the  fliin,  which  is  a  part  of  the  hu- 
man body  is  hkewife  the  limit  of  the  body ;  or  elfe 
they  may  be  different  from  the  thing  itfelf  and  no  part 
of  it,  as  a  river,  which  is  the  limit  of  the^  field  or  of  a 
meadow,  is  no  part  of  the  field  or  meadow.  But  it  is 
mofl  natural  to  reckon  the  limit  of  a  thing  as  a  part  of 
the  thing  itfelf.  He  contends  however,  that  the  day, 
from  which  the  truce  is  to  begin,  is  not  to  be  reckoned 
inctufively  ;  becaufe  the  word  — ■  from  —  is  disjunctive 
and  not  copulative  ;  this  word  in  its  ufual  fenfe  fepa- 
rates  the  day,  which  is  firft  mentioned,  from  the  refl 
and  does  not  join  it  to  them.  One  would  rather  think 
that  this  firft  day  is  the  limit  of  the  truce  at  one  end 
as  the  lafl  day  is  the  limit  of  it  at  the  other  end  ;  and 
confequently,  thit  there  is  the  fame  reafon  for  reckon- 
ing the  firft  day,  that  there  is  for  reckoning  the  laft 
day  as  a  part  of  the  time,  which  is  included  in  the  truce. 
Certainly  the  common  ufe  of  the  word  —  from  —  is  no 
obje<Stion  againft  this  way  of  reckoning  :  for  when  we  fay 
from  head  to  foot,  the  head  as  well  as  the  foot  is  included 
within  the  reckoning. 

Truces,  as  we  have  already  had  occaiion  to  obferve, 
are  either  general  or  particular  :    if  the  parties  agree  to 
fufpend  all  a6ts  of  war  in  all  places  whatfoever,  this  is 
P  Grot.  Ibid.  §.  IV. 
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a  general  truce  ;    if  they  agree  to  fuch  a  fufpenfion  in 
fome  one  or  fome  few  places  only,  the   truce  is  a  parti- 
cular one.  ^  When  a  truce  is  agreed  upon  by  the  confti- 
tutional  governours  of  the   nations,    that  are  parties  in 
the  war,   though  it  binds  the  whole  nation  on  each  lide, 
no  a6ls  of  war,   which    are    done    by  the   members  of 
either  nation,   will  be  a  breach  of  the  truce,  unlefs  thofe 
members  knew,    that   it  had  been  agreed  upon  :  be- 
caufe  it  can  only  oblige  the  whole  nation,    when  it  is  fo 
promulgated,     that    the    whole  nation  may  know    it. 
Such  truces,    as  are  granted  by  the  chief  commander  of 
an   army  are  fubjedt  to  the   fame  rule.      But    in  thefe 
truces  the  rule  has  no  great  ufe  j  becaufe  they  are  com- 
monly kno\Vn  immediately  to  all  the   perfons,    who  are 
concerned  in  them. 

'  Truces  may  either  be  abfolute  or  conditional.  A 
truce  which  is  made  without  any  conditions  annexed 
to  it,  though  it  binds  the  parties  not  to  do  any  hoftile 
a6ls  towards  one  another,  leaves  them  at  liberty  to 
fortify  their  towns,  to  raife  n^w  armies,  to  build  fhips, 
or  in  any  other  refpect  to  put  themfelves  into  a  better 
pofture  of  defence,  than  they  were  in  before.  For  by  a- 
greeing  merely  not  to  do  any  hoftile  2.0:,  they  cannot 
be  underftood  to  have  bound  themfelves  not  to  guard, 
as  well  as  they  can,  againft  any  future  hoftile  acls, 
which  may  be  done  againft  them.  Conditional  truces 
are  broken,  when  one  of  the  parties  does  any  thing, 
which  is  contrary  to  the  conditions,  that  have  been  a- 
greed  upon.  And  univerfally,  a  breach  of  truce  on  one 
part  will  juftify  the  other  part  in  beginning  hoftilities 
again  before  the  time  of  the  truce  would  have  other- 
wife  expired. 

All  truces  granted  for  a  certain  purpofe,  are  con- 
fined to  this  purpofe  ;  and  the  party,  which  makes  ufe 
of  the  ceiTation  of  hoftilities,  to  do  any  thing,  that  is 
not  included  within  this  purpofe,  and  that  is  to  the 
^  Grot.  Ibid.  §  V.  1  Grot.  Ibid.  §  VI.  X. 
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difadvantage  of  the  other  party,  breaks  the  truce.  For 
as  this  purpofe  is  the  fole  reafon  of  the  compadl,  the 
right  ariiing  from  the  compact  can  extend  no  farther, 
than  this  purpofe  extends.  Thus  when  a  truce  is 
granted  to  a  befieged  town  for  the  purpofe  of  burying 
the  dead,  it  is  a  breach  of  compact  to  make  ufe  of  the 
opportunity,  which  fuch  a  truce  may  afford,  to  bring 
any  new  fupplies  c  rovifions  into  the  town  : 

the  beliegefs,  as  •  ne  garrifon  a  ceflation  of 

arms  only  for  the  ~j^  burying  the  dead,    have  a 

plain  right,  notwithftanding  their  compact,  to  hinder 
it  by  force,  from  making  any  other  advantage  of  this 
ceflation. 

'    Paffports,    or   letters  of   fafe-condu61:,    which    are 
granted  to  enemies  in  time  of  war,  are  to  be  conftrued 
by  th^  common  rules  of  interpretation.     The  nature  of 
a  paflport  does  not  particularly  require,    that  the  words 
of  it  fliould  always  be  underftood  in  their  moft  exten- 
fxve  fenfe,    or  that  the  meaning  of  it  fliould  always  be 
extended  beyond  the  common  acceptation  of  the  words, 
fo  as  to  make  the  favour,    which  it  grants,  as  complete 
as  poflible  :    whether  it  is  to  be  interpreted   liberally  or 
not,  muft  be  determined  in  the  fame  manner,  as  if  we 
had  any  other  writing  to  conflrue.     On  the  contrary,  if 
there  is  any  ditterence  between  the  rules  of  interpret- 
ing paflports,      and   of    interpreting    other    compa6l3, 
there  appears  at  lirft  fight  to  be  more  reafon  for  think- 
ing, that  we  ought  in  interpreting  paiTports  to  adhere 
clofely  to  the  letter  of  them  :    becaufe  the  circumftan^ 
ces  of  the  parties  concerned  in  them,   that  is,    of  thofe 
who  grant  them,  and  of  thofe,  to  whom  they  are  grant- 
ed,   are  fuch  as  afford  no  room  to  prefume,    that  the 
former    defigned    to    beftow   any   extraotdinary   favour 
upon  the   latter.     However,  this  is  no  general  rule  for 
the  interpretation  of  paflports  :  it  is  not  necefTary,  that 
they  fliould   always   be    interpreted   clofely  j     becaufe 

^  Ibid.  §  XIV. 
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though  we  have  no  room  to  prefume  a  defign  to 
beftow  any  extraordinary  favour,  we  muft  allow  thofe, 
to  whom  a  paflport  is  granted,  as  much  favour,  as 
they,  who  granted  it,  defigned  to  beftow  :  and  confe- 
quently  we  muft  colledl  the  meaning  of  the  writer,  as 
we  coUedl  the  meaning  of  other  writers  ;  from  his  words 
only,  if  they  are  clear  and  precife ;  or  from  his  words 
and  other  figns  together,  if  his  words  are  obfcure  or 
ambiguous ;  or  from  other  ligns  only,  if  there  is  fuffi- 
cient  reafon  to  believe,  that  his  words  do  not  exprefs 
his  meaning  perfectly. 

Cartels,  whifh  are  compaifls  made  between  two  na- 
tions, that  are  at  war,  about  the  exchange  or  ranfom  of 
prifoners,  are  to  be  interpreted  by  the  fame  rules. 

There  can  be  no  doubt  about  the  obligation    of  com- 
pacts,   which  put  an  end  to  war  and  reftore  peace :  nor 
is  there  any  appearance   of  reafon  for  imagining,    that 
thefe  compacts  are  to  be  interpreted  by  any  rules,  which 
are  different  from  the  common  rules  of  interpretation. 
It    may   however   be    proper    to    obferve,     that    whilft 
*  Grotius  diftinguiflies   between   breaking  a  peace   and 
giving  a  new  occafion  for  v\^ar,    the  only  real  difierence 
between  them  is,   that  when  a  nation  is  faid  to  break  a 
peace,  we  mean,  that  it  does  an  injury  in  refpecl  of  the 
rights,    which   were   acquired   or    afcertained  by   fome 
compa£l  of  peace ;   whereas  it  is  more  particularly  faid 
to  give  a  new  occaiion  for  war,   when  it  does  an  injury 
in  refpe^Sl  of  fome  other  rights.     But  notwithftanding 
this  difference,  breaking  of  a  peace  is  in   eifedl:  giving  a 
new  occafion  for  war  :    becaufe  the  compact  of  peace, 
as  it  put  an  end  to  any  former  war,  took  away  at  the 
fame  time  all  ^former  occalions  of  war. 
Equal  and       XXIII.  "  If  we  confider  the  terms  or  conditions  of 
co^^"^it.     P^^^^'^  compa(Sts,  we  may  divide  them  into   equal  and 
of  nations,  unequal. 

t  L.  iji    c.  XX.  §  XVII.       «  Grot.  L.  II.  C  XV.  §  VI.  VII* 
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The  matter  of  equal  compa£ls  may  'either  be  the 
benefit  of  peace,  or  fome  other  mutual  benefit.  All 
compacts  are  equal,  where  the  inconveniences,  which 
both  parties  flipulate  to  bear,  or  the  benefits,  which 
both  parties  ftipulate  to  receive,  are  equal.  Compacts 
for  reftoring  peace  are  equal,  if  the  parties  bargain  for 
a  mutual  reftitution  of  prifoners,  or  of  goods,  which  they 
have  taken  in  the  war,  and  for  equal  fecurity  to  be 
given  on  both  fides  for  preferving  the  peace.  Other 
equal  compacts  of  mutual  benefit  relate  either  to  trade 
and  commerce,  or  to  mutual  affiftance  in  war,  or  to 
any  other  matter,  from  whence  benefit  may  arife  to 
the  contracting  parties. 

Public  compacts  are  called  unequal  ones,  when  the 
inconveniencies  or  the  benefits,  which  they  produce  to 
the  contracting  parties,  are  unequal.  Sometimes  the 
weaker  or  Inferiour  party  is  entitled  by  the  compact  to 
a  greater  benefit,  than  the  fi:ronger  or  fuperiour  party  ; 
as  when  a  ftronger  flate  engages  to  aflifi:  another,  that 
is  weaker,  and  fi:ipulates  either  for  a  lefs  aililtance  or 
for  none  in  return.  Unequal  compacts,  which  lay  the 
greater  burden  upon  the  inferiour  party,  are  either 
fuch  as  diminiih  the  fovereign  power,  which  the  infe- 
riour nation  has  over  Itfelf,  or  fuch  as  do  not  diminlfli 
this  power.  If  the  Inferiour  nation  binds  itfelf  not  to 
make  war  without  the  confent  of  the  fuperiour ;  this 
Condition  diminifiies  its  fovereign  power  :  for  the  power 
of  making  war  by  its  own  aCt  Is  a  part  oF  the  fove^- 
reign  power  of  a  nation.  Grotius  goes  on  to  divide 
the  unequal  burdens  which  may  be  laid  by  compact 
upon  the  inferiour  nation.  Into  fuch  as  are  tranfient  and 
fuch  as  are  permanent.  Amongft  the  former  fort  he 
reckons  an  obligation  to  pay  the  forces,  that  the  fupe- 
riour party  has  employed  agalnfl  it  in  a  war,  or  the 
difmantling  of  its  towns,  or  the  giving  of  hoftages,  or 
the  yielding  up  of  fome  part  of  its  territory,  or  of  its  mi- 
litary {tore  or  of  its  iliips  of  war  :   thefe  are  called  tran- 
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fient  burdens,  becaufe  they  foon  end.  But  the  burden 
will  be  a  continued  or  permanent  burden,  if  the  infe- 
riour  nation  binds  itfelf  not  to  build  forts  in  fome  par- 
ticular places,  within  its  own  territory,  not  to  go  with 
fliips  of  war  or  with  any  other  fhips  into  fome  particu- 
lar parts  of  the  ocean,  or  not  to  keep  up  more  than  a 
certain  number  of  fliips  :  thefe  and  many  other  bur- 
dens of  the  like  fort,  though  they  are  of  indefinite  con- 
tinuence,  do  not  make  the  inferiour  flate  dependant 
upon  the  fuperiour  for  the  exercife  of  its  fovereign 
power.  "  A  farther  burden  of  this  fort  is  an  obligation 
of  the  inferiour  party  to  pay  a  proper  refpect  to  the  fu- 
periour and  to  acknowledge  its  fuperiority.  This  how- 
ever does  not  imply  a  lofs  or  a  diminution  of  fovereign 
pow€r  ;  provided  all  the  fuperiority,  which  it  is  obli- 
ged to  acknowledge,  is  a  fuperiority  only  of  ranker  dig- 
nity and  not  of  power  :  for  one  flate  may  be  acknow- 
ledged fuperiour  to  the  other  in  rank  or  dignity,  wliilfh 
the  latter  llill  continues  to  govern  itfelf  independently 
of  the  former. 
Compacts        XXIV.  '''  Grotius  obierves,  that   fome   public  com- 

of  the  padts  are  of  the  fame  tenor  with  the  law  of  nature,  or  con- 
fame  mat-  .  ,  .  !  ,  •  r  1  •  1  1  MO 
tcr     with  tain  nothmg  but  wnat  is  matter  or  natural  right  ;  whilft 

law  of  na-  q^i^^^j^s  ^j-g  q^  -j  ditFerent  tenor  and  produce  fuch  rights, 

ture  or   of  ^  o        •» 

difFcrent  as  the  law  of  nature  would  otherwife  not  have  given 
us.  Compacts  of  the  former  fort  are  more  particularly 
ufeful,  where  the  law  of  nature  admits  of  fome  latitude 
and  the  precife  rights,  which  arife  out  of  it,  depend 
upon  the  circumflances  that  we  happen  to  be  in.  Ex- 
prefs  treaties,  though  in  thefe  inllances  they  contain 
nothing  but  what  is  matter  of  natural  right,  ferve  to 
afcertain  fuch  rights,  as  might  otherwife  have  been  con- 
troverted. Thus  it  is  matter  of  natural  right,  that  a 
neutral  flate  fliall  not  convey  any  contraband  goods  to 
cur  enemy.  But  what  are,  and  what  are  not,  to  be  rec- 
koned contraband  goods  depends  upon  fuch  circumftan- 

^   Grot.  L.  1.  C.  II.  §XXI.  '^  L.  II.  C.  XV.   §1. 
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ces  as  may  leave  fome  room  for  cavil  ;  if  the  feveral 
forts  of  goods,  that  are  to  be  reckoned  contraband,  have 
not  been  fpecified  in  fome  exprcfs  treaty. 

This  obfervation  of  Grotius  will  furnifh  us  with  a- 
nother,  that  may  be  of  fome  ufe  in  judging  about  the 
law  of  nature  or  of  nations,  from  what  nations  have  liipu- 
lated  with  one  another  in  exprefs  treaties.  Though 
moft  nations  fliould  at  fome  time  or  other  have  made 
treaties,  in  which  they  have  ftipulated  the  fame  thing  ; 
yet  we  cannot  conclude  from  hence,  that  what  they  have 
thus  ftipulated  is  a  right  of  the  law  of  nature  or  of 
nations  ;  becaufe  the  matter  of  exprefs  treaties  is  not 
always  matter  of  natural  right.  On  the  contrary,  we  can- 
not conclude,  that  what  has  been  thus  ftipulated  is  not 
prefcribed  by  the  law  of  nations,  becaufe  exprefs  trea- 
ties fometimes  contain  what  would  have  been  matter  of 
natural  right,  though  no  fuch  treaties  had  ever  been 
made.  We  may  explain  this  obfervation  by  the  in- 
ftance,  which  we  juft  now  mentioned.  If  in  enume- 
rating the  feveral  forts  of  contraband  goods,  any  parti- 
cular fort  of  goods  has  been  omited  in  ever  fo  many 
exprefs  treaties  ;  this  is  no  evidence,  that  it  is  not  con- 
traband by  the  law  of  nations  :  becaufe  though  a  neu- 
tral ftate  would  naturally  have  had  no  right  in  time  of 
war  to  carry  this  fort  of  goods  to  our  enemy,  yet  we 
might  give  it  fuch  a  right  by  exprefs  treaty ;  and  any 
other  nations  that  have  ever  made  any  treaties  about 
the  like  goods  may  have  done  the  fame  thing.  On  the 
contrary,  if  in  any  exprefs  treaties  we  find,  that  fome 
particular  fort  of  goods  has  been  excepted  as  not  contra- 
band ;  this  exception  is  no  evidence,  that  they  are  contra- 
band by  the  law  of  nature  :  becaufe  exprefs  treaties  are 
fometimes  of  the  fame  tenor  with  the  law  of  nature  j  fo 
that  the  exception  may  poffibly  have  guarded  again  ft 
nothing,  but  what  the  law  of  nature  or  of  nations,  when 
rightly  underftood,  would  have  guarded  againft  without  it. 
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CHAP.      X. 

Of  the  changes,  that  are  made  in  dates  and  in 
their  civil  conflitutions. 

I.  Three  luays,  in  luhich  civil  conjiittttions  are  liable  to  be 
chn?iged.  II.  Ufage  may  change  a  civil  confcitiition. 
III.  Civil  cojijlitutions  may  be  changed  by  exprefs  con" 
Jent.  IV.  JJfijuJ}  force  does  not  change  a  civil  cofijlitu- 
tion  in  right.  V.  Conjlitutions  may  be  changed  upon 
failure  of  fiipreme  governours.  VI.  Abdication  may 
occafion  a  change  in  civil  conjlitutions.  VII.  Patrimo- 
nial kingdoms  are  not  naturally  divifible.  VIII.  Rules 
of  fmply  hereditary  fuccejfion.  IX.  Lineally  hereditary 
fi-icceffioTi  what.  X.  Effect  of  abdication  in  lineally 
hereditary  fuccejfion,  XI.  Change  of  conjlitutioft  upon 
breach  of  compaEi.  XII.  Samenefs  of  a  civil  focietyy 
luhat  it  co?Jifs  in.  XIII.  Several  luays,  in  ivhich  a  Jlate 
may  ceaje.  XIV.  Change  of  confitution  does  not  change 
a  Jlate.  XV.  Some  forts  of  changes  in  a  Jlate  do  not  def- 
troy  it.  XVI.  V  ariable  qualities  of  a  flate.  XVII.  Con- 
que/l  in  an  unjujl  luar  produces  no  ejfecls  of  right.  XVIII. 
What  fffcli  fii'dy  be  occafioned  by  conquejl  in  a  jujl  nvar. 

Three        J.  ^  r^f^HE  clvIl  coiiftitutlons  of  all  ftates  are  eftab- 
which  ci-  -«-     liilied  by  a  compact  between  the  governing 

vil  confti-  p^j,,.  of  the  ftate,   and  the  body  of  the  people  :    and   as 

tiitionsare    ^  . 

liable     lo  long  as  the   obligation  of  this  compa(St  continues,    nei- 

eed.  ^  ^"'  tlier  of  the  parties  in  it  can  of  right  change  the  confti- 

tiition  ;    becaufe   the   law   of  nature   requires   both    of 

them  to  obferve  their   compact.      But  this    obligation 

may  ceafe   three   ways.      Firft  *,    though   it   cannot   be 

made  void  by  the  feparate  adt  of  either  party,    yet  they 

may  releafe  one  another  by  mutual  confent.     Secondly  ; 

aSeeB.II.  C.  IV.  §  IV.        C.  VI.§II. 
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if  at  any  time  there  is  no  governing  part  in  being,  the 
obligation  will  be  void  *,  becaufe  there  can  be  no  com- 
padl  or  no  obligation  of  a  compa6l,  where  there  is  on- 
ly one  party.  Thirdly  *,  a  wilful  and  notorious  viola- 
tion of  the  compadl  on  the  fide  of  the  governours,  will 
difcharge  the  people  from  their  obligation.  Upon  any 
of  thefe  events  the  people,  that  is,  the  body  of  the 
fociety,  will  be  at  liberty,  as  they  were  originally,  to 
eftablilh  any  form  of  government,  that  they  pleafe. 

II.  Civil   conftitutions  are    ultimately  founded  in  a  U^^?^ 

''  may 

law,  which  proceed  from  the  colle6tive  body  of  the  change  a 
ftate  before  the  legiflative  power  was  vefted  in  any  ftitution. 
particular  part  of  it.  But  we  may  argue  about  them 
as  if  they  were  wholly  founded  in  compact :  becaufe  a 
compact  between  the  governing  part  of  the  fociety  and 
the  people  is  the  immediate  caufe,  which  eftablifhes 
this  law  fo  as  to  make  it  binding  upon  both  of  them ; 
and  whatever  alters  the  terms  or  conditions  of  that 
compadl,  will  Hkewife  alter  the  tenor  of  the  law,  that 
is  eftabUfhed  by  it. 

^  Both  the  law  and  the  compa£V,  that  we  are  fpeak- 
ing  of,  are  commonly  unwritten  ones  j  and  ufage  or 
continued  practice  is  the  only  evidence  of  the  tenor  of 
either  of  them.  Whatever  conftitution  therefore  might 
appear  from  former  ufage  to  have  been  eftablifhed  in 
any  civil  fociety ;  a  different  or  a  contrary  ufage,  after 
it  obtains,  will  afford  the  fame  evidence,  that  the  go- 
vernours and  the  people  have  mutually  agreed  to 
change  the  conftitution  by  releafing  one  another  from 
the  terms  or  conditions,  to  which  they  had  obliged 
themfelves  by  their  former  compact,  and  by  entering 
into  a  new  one,  in  which  the  terms  or  conditions  are 
different.  Thus  an  abfolute  monarchy  may  become  a 
limited  one,  or  a  limited  monarchy  may  become  an 
abfolute  one,  by  ufage,  that  is,  by  the  tacit  confent  of 
the  king  and  the  people. 

fe  Grot.  L.  II.  C.  IX. 
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Civil  con-       III.  c  If  tj-^e  conflitutional  governours  and  the  people 

iUtiitions  *■  r  r  c  1,1. 

may      be  relcaic  onc  another  by  exprels  conlent  irom  the  obnga- 

changcd      ^.j^^  ^£  j.|^g  compacl,   bv  which   the  old   form  of  go- 
by exprels  _  " 

confcnt.  vernment  was  eftabiiflied  ;  the  body  of  the  fociety  will 
then  be  at  liberty  to  eftablilli  a  new  one.  Or  if,  with- 
out any  fuch  antecedent  releafe,  the  conflitutional  go- 
vernours and  the  people  exprefsly  agree  to  eftablifh  a 
new  form  of  government ;  this  agreement  will  be  a 
tacit  releafe  of  both  parties  from  their  refpective 
obligation  of  adhering  to  the  old  one  :  becaufe  they 
cannot  intend  to  bind  themfelves  by  a  fecond  com- 
pact without  intending  at  the  fame  time  to  fet  afide  the 
obligation  of  the  firft,  which,  if  it  ftill  fubfifted,  would- 
make  the  obligation  of  the  fecond  impoffible. 

The  legiflative  body  of  a  ftate   is  only  one   of  the 
parties  in  the  compa6l,    by  which   the  conftitution  of 
the  ftate  is  eftabliflied  :    and  confequently  the  adls  of 
this   body,    though    they    bind    the    whole    fociety    in 
other  things,  will  not  be  fufficient  to  change  the  con- 
ftitution vvithout  the  immediate  and  dire<Sl  confent  of  the 
people.     In  limited  monarchies,  where  the  people  atft  in 
the   legiflative   by  their  reprefentatives,   if  we  do  not 
attend  to  this  rule,    we  may  be   apt  to  imagine,    that 
as  the  confent  of   the  reprefentatives  is  in  other    in- 
ftances  the  confent  of  the  people,    fo  their  confent  in 
concurrence  with  the  reft  of  the  legiflative  body  would 
be  fufticient  to  change  the  conftitution  from  a  Hmited 
to  an  abfolute  monarchy.     But  thefe  reprefentatives  are 
a  part  of  the  legiflative  body  ;  and  the  joint  confent  of 
this  whole  body,    though  they  are  included  in   it,    is 
only   the  confent    of  one   party  in  the  compafl,    by 
which  the  conftitution  was  eftabliflied.     When  a  con- 
ftitution is  diflblved  by  a  notorious  and  willful  violation 
of  compadl  on  the  part  of  the  civil   governours,    or  by 
the  abdication  or  other  failure  of  thefe   governours  ; 
the  people   may  chufe  reprefentatives  to  a£l  for  them 

fSee  B.I.  C.  XII.  §  IX. 
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in  reftoring  the  old  conftitution,  or  in  fettling  a  new- 
one  :  and  what  thefe  agents,  who  are  chofen  and  ap- 
pointed for  this  purpofe,  fhall  do  on  the  behalf  of  the 
people,  will  bind  their  principals.  But  agents,  who  are 
chofen  and  appointed  by  the  people  to  exercife  their 
conftitutLonal  fhare  of  the  legiilative  power,  act  under 
the  conftitutional  compact,  and  confequently  are  not 
authorized  byfuch  an  appointment  to  change  the  terms  of 
this  compadl. 

But  what  the  legiflative  body  of  a  ftate  does  witli  a 
deiign  to  change  the  conftitution,  either  in  a  mixed 
form  of  government  or  in  any  other  form,  though  it 
does  not  in  right  produce  the  change,  which  was  de- 
figned,  may  be  the  occafion  of  producing  it.  If  the 
people  acquiefce  in  what  the  old  legiflative  has  done, 
and  fubmit,  without  being  compelled  by  force,  to  a6l 
under  the  new  one,  as  if  they  approved  of  it  ;  this 
acquiefcence  and  fubmiffion  is  an  evidence  of  their  con- 
fent. 

IV.  **  Unjuft  force,   Vvrhether  it  comes  from  the  civil  Unjufl 
governours    or  from    the    people,    can    only  change    a  ^^^^^    °^^ 
conftitution  in  fact  and  not   in   right  ;    till   the    power,  change    a 
which   has   been  lejzed  by  either  party  contrary  to  the  jj,,^       j^ 
conftitutional  compadV,  has   been  given   up  by  the  ex-  '"'g^t. 
prefs   and  free   confent   of  the   other.     Ufage  alone  is 

not  fufticient  to  eftablifli  a  conftitution,  which  has  been 
thus  introduced  :  ^  for  ufage  or  prefcription  will  give 
the  pofteftbr  no  claim  either  to  corporael  or  to  incorpo- 
rael  things,  where  the  firft  pofteflion  is  diflioneft.  And 
the  ftibfequent  confent  of  the  injured  party,  even  though 
it  is  exprefs,  will  do  nothing,  if  any  unjuft  force  is  made 
ufe  of  to  obtain  it. 

V.  When  there  are  no  fupreme  governours  in  beinfr,  ^""  '^"' 

I  o  ^'    tioiis  may 

the  conftitution  of  government  ceafes,  becaufe  the  peo-  be    chan- 

,  Til  '    •  •         1  CI         Kf^d    upon 

pie  are  then  the  only  remammg  party  m  the  compact,  by  failure    of 
which  it  was  eftabliftied.     Such    a  failure  of  fupreme  Supreme 

gover- 
''  See  B.  I  Xir.  §  XVI.  ^  See  B.  I.  C.  VIII  §  IV.  «"»"• 
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governours  is  poflible  in  almoft  any  of  tlie  forms  of 
government,  but  it  is  moft  likely  to  happen  in  thofe, 
which  are  monarchical  either  in  whole  or  in  part.  A 
moiiarcny  is  indeed  fo  far  from  being  a  firm  and  lafting 
conftituion  in  itfelf,  that  it  will  fail  upon  the  death  of 
the  firrt  monarch,  ^  if  fuch  politive  provifions  are  not 
made  for  continuing  it,  as  do  not  arife  out  of  its  own 
nature. 

The  law  by  making  a  kingdom  hereditary  will  pre- 
ferve  the  conftitution  upon  the  event  of  the  polTefTors 
death  :  for  as  the  anceftor  was  a  party  to  the  conftitu- 
tional  compa£l[,  and  fupported  the  obhgation  of  it,  as 
long  as  he  lived,  fo  immediately  upon  his  death  the 
law  brings  the  heir  Into  his  place  and  makes  this  heir  a 
party  in  it.  But  the  conftitution  may  poffibly  fail, 
notwithftanding  this  provilion  has  been  made  for  the 
continuance  of  it.  If  the  family,  upon  which  the  law 
entails  the  kingly  power,  is  wholly  extindl,  or  if  no 
fuch  heirs  are  left  in  it  as  the  law  defcribes  ;  the  people 
will  then  be  at  liberty  either  to  chufe  a  new  monarch, 
or  to  introduce  a  new  form  of  government. 

VI.  When  the  conftitutional  governours  of  a  ftate 
have  abdicated  or  reiinquifhed  their  power ;    there    will 
chaage  in  be  no  fuch  governours  in  being :    the  people  therefore 

ctvjl   con-  ^^.^  ^^  releafed  from  the  obligation  of  the   compact, 
ititutions.  ^  ^ 

which  fupported  the  conftitution,    and  will  have  a  right 
to  alter  it,   if  they  think  proper. 

s  Conftltutions,  that  are  monarchical,  either  in  whole 
or  in  part,  will  ceafe  upon  the  abdication  of  the  prefent 
poiTeiTor  of  the  kingdom,  notwithftanding  the  law  has 
provided  for  the  continuance  of  them  by  making  the 
kingdom  hereditary :  for  by  abdicating  for  himfelf,  he 
abdicates  hkewife  for  his  children  or  other  heirs,  and 
curs  them  off  from  the  fucceffion.  The  whole  effe£t 
of  a  civil  law,  which  eftabliflies  inheritance,  confifts  in 
tranfmitting  to   the  children   or  other     heirs  what  the 

f  See  B.  II.C  IV.  S  V.  VIII.  S  Grot.  L.  11.  C.  VII.  §  XXVI. 
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anceftor  polTefles  at  the  time  of  his  death.  If  he  there- 
fore in  his  hfe-time  has  abdicated  or  relinquifhed  his 
right,  the  law  will  produce  no  effedt  at  his  death; 
there  will  be  nothing  left  for  them  to  claim  under  tliQ 
law,   and  nothing  left  for  the  law  to  tranfmit  to  them. 

If  we  fhould  be  allced  here,  whether  a  civil  law  by 
making  a  kingdom  hereditary,  that  is,  by  appointing 
an  heir  to  the  perfon,  who  polTeiTes  it  at  prefent,  will 
not  bring  this  heir  into  the  right  of  his  anceftor  im- 
mediately upon  the  abdication  of  the  anceftor  ?  the 
terms  of  the  queftion  will  fupply  us  with  a  proper 
anfwer  to  it.  A  man  may  have  a  fuccefTor  at  any 
time,  but  he  cannot  have  an  heir,  till  he  is  dead  :  for 
an  heir  is  a  perfon,  who  fucceeds  into  the  right  of 
another,  not  upon  any  event  whatfoever,  but  only 
upon  the  event  of  this  others  death.  If  the  law  there- 
fore has  done  nothing  more  than  make  the  kingdom 
hereditary  by  appointing  a  fucceflion  of  heirs,  it  only 
provides,  that  no  vacancy  of  the  throne  fhall  happen 
by  the  death  of  the  prefent  poiTefTor  :  a  vacancy,  that  is, 
made  by  his  abdication,  does  not  come  within  the  view 
of  the  law,  and  no  provifion  is  made  by  it  for  filling 
up  fuch  a  vacancy. 

Since  an  abdication  thus  difTolves  a  monarchical 
conftitution,  the  people  are  at  liberty  upon  this  event 
either  to  introduce  a  different  form  of  government,  or 
to  reftore  the  monarchy,  either  in  its  former  extent  or 
under  new  hmitations.  And  in  whatever  fhape  they 
reftore  it,  they  may  grant  the  kingly  power  to  a  new 
family  •,  or  they  may  pafs  over  the  perfon,  who  would 
have  been  the  heir  to  it,  if  no  abdication  had  happened,  • 
and  may  grant  it  to  others,  who  ftood  more  remote 
than  he  in  the  former  fucceffion ;  or  laftly  they  may 
call  him  to  the  throne  by  exnrefs  grant,  or  may  fuffer 
him  to  take  poiTeflion  of  it  without  interruption.  But 
whether  he  obtains  it  by  grant  or  by  fufFerance,   his 
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right  is  derived  from  the  immediate  confent  of  the 
people,  and  not  from  the  operation  of  the  civil  law, 
which  had  eftabliflied  an  hereditary  fucceffion,  before 
the  abdication  of  his  anceftor. 

Hitherto  we  have  argued  in  this  queftion  from  our 
authors  principles.  But  hereditary  fuccellion  may  be 
either  fi  mple  Or  lineal :  and  Grotius  confines  thefe  prin- 
ciples to  the  former  fort.  He  maintains,  that  a  law, 
which  eftablifhes  lineal  inheritance,  will  produce  a  dif- 
ferent effect  from  a  law,  which  eftablifhes  fimple  inhe- 
ritance ;  that  where  lineal  inheritance  is  eftabliilied  the 
abdication  of  the  anceftor  will  not  afFecSl  the  heirs, 
though  where  fimple  inheritance  is  eftabiifhed  it  will 
cut  them  off  from  the  fucceffion.  To  clear  up  this 
matter,  it  will  be  neceflary  for  us  to  take  a  view  of  what 
Grotius  fays  concerning  the  feveral  rules  of  fucceffion  to 
kingdoms. 

Patrimo-         VII.  ^  Our  author's   firft  rule  about  the  fucceffion  to 

mal  Umg-  patrimonial  kingdoms  is,   that  they  are   divifible   inheri- 

doms    Hre   ^  , 

not  natu-  tauces,  that  as  the  prefent  poiTeiibr  of  fuch  a  kingdom 

^^■rl\^  '"  is  empowered  to  appoint  his  own  heir,  fo  he  is  not 
obliged  to  tranfmit  the  kingdom  entire  to  any  one  per- 
fon,  but  is  at  liberty  to  divide  it  into  as  many  parts  as  he 
pleafes,  and  to  appoint  as  many  fuccelTors,  as  there  are 
parts,  with  fovereign  power  over  each  part.  We  will 
enquire  prefently,  whether  the  ftate  could  not  give  him 
this  power  by  an  exprefs  a6l?  or  whether  the  acquie- 
fcence  or  tacit  confent  of  parties  will  not  confirm  fuch 
a  divifion  after  it  is  made,  though  he  had  originally  no 
power  to  make  it  ?  The  point,  that  we  are  to  consider 
now,  is,  whether  a  patrimonial  kingdom  is  in  its  own 
nature  a  divifible  inheritance  ?  The  nature  of  civil 
fociety  and  of  civil  power  will  lead  us  to  think  difFer- 
enlly  from  Grotius  upon  this  point.  All  the  parts  of 
a  flate  are  united  into  one  body  by  the  focial  ccmpaci, 
'^  L.  11.  c.  VII.  §  xn. 
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and  muft  remain  united,  as  long  as  no  alteration  is  made 
in  this  compadt.  But  a  civil  governour  cannot  change 
this  compact ;  becaufe  he  is  obliged  by  the  nature 
of  his  office  to  a6l  under  it,  and  confequently  he  can- 
not divide  the  ftate  or  feparate  the  parts  of  it  from 
one  another.  Tlie  civil  power,  u^ith  which  he  is  in- 
vefted,  gives  him  a  right  to  govern  the  ftate  ;  but  it 
only  gives  him  a  right  to  govern  it  as  a  i):ate,  that  is, 
as  a  body  of  men,  who  are  united  by  compa£l  for  the 
purpofes  of  fee uring  their  rights,  and  of  advancing  their 
general  benefit. 

^  The  tenure,  by  which  this  power  is  helds  will  not 
alter  the  nature  of  it.  If  ftates  are  indivifible  things 
in  themfelves  the  power  of  governing  them,  though 
it  fliould  be  patrimonial,  will  not  extend  to  a  power  of 
dividing  them.  The  notion  of  a  patrimonial  kingdom 
implies,  that  the  polTelTor  of  the  kingly  power  is  at 
liberty  to  difpofe  of  it,  to  whom  he  pleafes.  But  this 
liberty  cannot  extend  farther,  than  the  nature  of  the 
thing,  which  is  to  be  difpofed  of,  will  allow.  Where 
kingly  power  is  the  thing  to  be  difpofed  of,  the  polTef- 
for,  though  he  holds  it  as  a  matter  of  patrimony,  can 
difpofe  of  it  only  as  kingly  power,  that  is,  as  the 
power  of  governing  a  colledlive  body  of  men,  all  the 
parts  of  which  are  united  to  one  another  by  the  focial 
compadl. 

^  Grotius  allows,  that  kingdoms,  which  are  made 
hereditary  in  inteftate  fucceffion  by  any  adt  of  the  people 
are  indivifible  things :  becaufe  it  may  be  prefu- 
med,  that  the  people,  when  they  made  fuch  a  fettlement 
intended  what  is  moft  for  the  common  benefit :  and 
the  fecurity  of  the  whole  will  be  better  provided  for,  if 
the  ftate  continues  entire,  than  if  it  was  to  be  divided 
upon  every  defcent  of  the  civil  power  into  a  number 
i  Grot.  L.  I.  C.  III.  §  XI.         »<  L.  II.  C.  VII.  §  XIV. 
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of  lefTer  ftates.     But  this  r^afon  may  be  applied  as  well 
to  patrimonial   kingdoms  as  to   kingdoms,   which  are 
hereditary  in  inteftate  fucceffion.     Grotius  indeed  fpeakg 
of  patrimonial  kingdoms,  as  if  the  right  of  governing 
them  was   acquired   and   tranfmitted   independently   of 
the  peoples  confent.     But  by  whatever  means  the  kingly 
power  might  be  acquired,  we  have   fhewn  in  another 
^  place,  that  the  confent  of  the  people  is  as  neceffary  to 
make   it  patrimonial,    as   to  make  it   hereditary  in    in- 
teftate fucceffion.     If  therefore  we  may  prefume,    that 
a  ftate  is  an  indivifible  thing,    where  the  civil  power  is 
made  hereditary  by  the  confent  of  the  people  ;  there  is 
the  fame   prefumption,    that  it  is    an  indivifible    thing, 
where  this   power  is  patrimonial ;    becaufe  it  could  not 
be  made   patrimonial  without  the  like  confent  of  the 
people.     Or  if  we  fliould  fuppofe  with  our  author,  that 
the   confent  of  the  people  has  nothing  to  do  either  in 
acquiring  or  in   tranfmitting  the  civil  power  in   patri- 
monial  kingdoms  j    yet   ftill    the  fecurity  and   common 
intereft  of  all   the   pars  of  a  civil  foclety,    as  it  is  the 
end  of  focial  union,    muft  likewife   be   the  end   of  all 
civil    government :    becaufe  when    a  fociety  is    formed 
for  any  particular  purpofe,    it   is   impoffible,    that  the 
power   of   governing    this    fociety  after   it    is    formed, 
fliould  not  have  the  fame  purpofe  in  view.     Since  there- 
fore our   author  allows,    that  the   fecurity  and  common 
intereft  of  all  the  parts   of   a  ftate  will  require,    that  it 
ihould  be  indivifible  ;  the  confequence  is,    that  the  civil 
government  of  it  cannot  in  its  own  nature  be  tranfmit- 
ted in  fuch  a  manner  as  to  divide  the  ftate  :  though  the 
people   have  not  made  it   indivifible  by  any  other  adl, 
the  mere  adl  of  focial  union  is  fufficient  to  make  it  fo. 

When  I  fay,  that  a  patrimonial  kingdom  is  indivilibJe 
in  its  own  nature,  I  do  not  mean,  that  no  adl  whatfoever 
can  divide  it.     The  focial  compadl  makes   a   ftate  one 

1  See  B.  II.  C.  IV.  §  XIV. 
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indivifible  thing  in  its  own  nature  ;  and  it  muft  con- 
tinue one  thing,  as  long  as  this  compact  fubfifls  with- 
out being  altered.  Now  the  civil  power  of  govern- 
ing a  ftate  is  ultimately  founded  in  this  compact :  for 
if  there  was  no  fuch  compact,  there  could  be  no  ilate, 
and  confequently  there  could  be  no  civil  power.  But 
fince  the  nature  of  civil  power  thus  prefuppofes  the 
obligation  of  the  focial  compadl ;  the  perfon,  who  is 
in  pofleffion  of  this  power,  though  he  holds  it  patri- 
monially,  is  not  authorized  by  it  to  alter  the  terms  of 
this  compact.  The  people  however,  as  they  are  the 
parties  to  this  compact,  may  releafe  the  obligation  and 
alter  the  terms  of  it  by  their  confent  :  not  indeed  with- 
out the  confent  of  the  perfon,  who  is  invefted  with  the 
fovereign  power  j  becaufe  he  has  an  intereft,  that  the 
ftate  fhould  not  be  divided,  and  this  intereft  cannot  of 
right  be  taken  from  him,  unlefs  he  agrees  to  give  it 
up.  But  there  is  nothing,  which  will  hinder  the  ftate 
from  being  divided  by  the  joint  confent  of  him  and 
the  people.  A  ftate  is  naturally  one  thing,  as  long  as 
the  compact,  which  united  the  members  or  parts  of  it 
into  one  body,  continues  the  fame  in  all  points  ;  it  can- 
not naturally  be  divided,  till  this  compadt  is  altered. 
And  though  this  compadl  may  in  part  be  releafed  by 
the  joint  confent  of  the  fovereign  governour  and  of 
the  people  ;  yet  fince  it  cannot  be  fo  releafed  by  the 
fingle  atSl  of  the  fovereign  governour ;  a  kingdom, 
though  it  fhould  be  patrimonial,  cannot  be  difpofed  of  as 
a  divilible  inhedtance  by  the  pofTeflbr  of  it. 

Thus  whilft  Grotius  maintains,  that  a  patrimonial 
kingdom  is  in  itfelf  a  divifible  inheritance,  and  cannot 
be  made  indivifible  without  fome  pofitive  a^  of  the 
fociety ;  the  nature  and  ends  of  focial  union  and  of 
civil  government  will  rather  lead  us  to  conclude  on  , 
the  contrary,  that  all  ftates,  whether  the  civil  power  in 
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them  is  held  patrimonially  or  otherwife,  are  indivifible 
in  themfelves,  and  cannot  be  made  divifible  without 
fome  podtive  zdiy  in  which  the  people  concur  to  make 
them  fo. 

,  Though  the  pofTeiTor  of  a  patrimonial  kingdom,  if 
fuch  a  tenure  of  civil  power  had  been  any  where  efta- 
blifhed,  would  have  a  right  to  appoint  his  fucceflbr  by 
will,  or  by  any  other  a6t  of  his  own  ;  yet  if  he  had 
negledted  to  appoint  a  fucceflbr,  it  may  reafonably  be 
queftioned,  whether  the  kingly  power  would  defcend 
ID  inteltate  fucceffion,  unlefs  the  civil  law  had  made  the 
kingdom  hereditary  upon  failure  of  fuch  an  appoint- 
ment. For  a  patrimonial  right  in  the  fovereign  power, 
which  is  an  incorporeal  thing,  is  in  this  refpedl  hke  the 
property  of  an  individual  in  corporeal  things  :  "'  the 
proprietor  of  a  thing  has  a  right  to  difpofe  of  it  by 
will;  but  if  he  has  made  no  will,  neither  his  children 
nor  any  one  elfe  can  claim  it  in  inteftate  fucceffion 
without  the  aid  of  poiitive  law.  Upon  thefe  principles 
the  death  of  a  patrimonial  king  would  put  an  end  to 
the  fucceffion,  and  the  fovereign  power  would  return 
to  the  body  of  the  fociety,  from  whence  it  originally 
came  ;  if  he  had  appointed  no  heir,  and  the  civil  law 
had  not  appointed  one  for  him. 

If  we  fuppofe,  what  our  author  takes  for  granted, 
that  in  a  patrim.onial  monarchy  the  tenure,  by  which 
the  fovereign  power  is  held,  will  make  it  defcend  as  an 
inteftate  inheritance  without  the  aid  of  any  pofitive  law, 
when  the  laft  pofTefTor  has  not  appointed  an  heir  ;  the 
next  queftion  will  be,  to  whom  this  power  will  defcend  ? 
let  us  fuppofe,  that  it  will  defcend  to  his  children ;  and 
then  the  queftion  will  be,  in  what  order  his  children 
are  to  inherit  ?  All  of  them  have  equal  claims : 
but  they  cannot  all  inherit  at  once.  The  ft  ate  cannot 
be  divided  amongft  them,  fo  that  each  of  them  may 
"^  See  B.  I.  C.  VII.  §  IV. 
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have  kingly  power  over  a  feparate  part :    becaufe  a  ftatc 
is  in  its  own  nature  one  indivifible  thing.     And  they  can- 
not inherit  this  power  jointly  ;  becaufe  the  conftitution 
is  monarchical,   by   the    fuppolition,  and    fuch   a  joint 
inheritance  of  the  fovereign  power  would  change  it '  in- 
to an  ariftocracy.   Therefore  to  fatisfy  their  equal  claims, 
they  muft  take  one  after  another.        This  is  the  rule 
in    all    indivifible    things,  whether  they   are  corporeal 
or  incorporeal.      Thus  the  feveral  fellows  of  a    college 
in  our  univerfities  have  an  equal  right  to  the   common 
emoluments  of  their  places  or  fellowfliips.     The  rents 
and  other  profits   arifing  from  the  eftate  of  the  college 
are  divifible  emoluments  ;    and  each  of  the  fellows  may 
receive  his  refpedtive  fhare  of  them  at  the  fame  time,  in 
fuch  proportion  as  the  ftatutes  or  cuftoms  of  the  college 
dire£l.       But  the  right  of  fucceeding  to  an  eccleliaftical 
bnefice,  which  is  the  patronage  of  the  college,  is  an  in- 
divifible emolument :    they   have  all  an  equal  right  to 
fucceed  to   it,  when  it  happens  to  be  vacant,  but  only 
one  of  them  can  fucceed    at  one   and    the    fame    time. 
Therefore  to  fatisfy  this  right  they  muft  fucceed  to  it  one 
after  another  in  that  order,  which  has   been  eftablifhed 
by  the  local  ftatutes,  or  by  the  cuftoms  of  the  college,  or 
by  the  particular  appointment  of  the   donor. 

Our  author's  rule  in  patrimonial  kingdoms,  when 
they  become  hereditary  by  accident,  is,  that  each  child 
of  the  laft  pofleilbr,  whether  it  is  a  male  or  a  female,  is 
to  fucceed  according  to  the  order  of  birth.  "  In  king- 
doms, which  are  not  patrimonial,  but  are  made 
hereditary  in  inteftate  fucceflion  by  the  a£l  of  the  people; 
he  propofes  a  rule,  which  is  fomething  different  from 
this,  and  gives  a  preference  to  the  males  before  the  fe- 
males, though  the  males  fhould  happen  to  be  younger 
than  the  females.  He  does  not  inform  his  readers,  why 
he  makes  this  difference  :  but  the  reafon,  by  which  he 
^  Grot    L.  II.  C.  VII.  §  XVir. 
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fupports  the  latter  rule,    will  help  us  to  conje6lure  up-  . 
on  what  reafon  he  founds  the  former.     In  kingdoms, 
which  are  made   heriditary  by  the  a£l:  of  the  people  he 
fays,   that  the  males  will  be  preferred  in  the  fuccellion 
before  the  females  i    becaufe  the  former   are    more  fit 
for  the  bufinefs  of  war  and  of  civil  government.     But 
if  a  view  to  the  fecurity  and  common  intereft  of  the 
fociety  is  what  gives  a  preference  to    the  males  before 
the  females  in  kingdoms,    which  are  made    hereditary 
by  the  a€l  of  the  people  ;  we  may  reafonably  conclude, 
that  he  gives  no  fuch  preference  in  pratimonial    king- 
doms,  which  become   hereditary  by  accident,    becaufe 
he  fuppofes,  that  in  the   fuccellion  to  kingdoms  of  this 
fort,  no  regard  is  to  be  had  to  the  fecurity  and  common 
intereft  of  the  fociety,  that  nothing  is  to  be  confider- 
ed  befides  the  benefit  of  the  reigning  family,   and   con- 
fequently,   that  the  order,   which  is  to  be  followed    in 
the  fuccellion,  is  the  order,    which  nature  has  marked 
out  in  this  family  by  propriety  of  birth.     But  if  this  was 
the  reafon,   why  he  made  a  difference  between  the  rules 
of  fucceffion  in  thefe  two  forts  of  kingdoms,  it  will  not 
be  fufiicient  to  fupport  this  difference.      For  fince  the 
fecurity  and  common  intereft  of  the  ftate  is    the   end 
of  focial  union,    it  muft  likewife  be  the  end  of  civil 
government  :   and  confequently  wherever  civil  law  has 
given  no  exprefs  directions   about  the  order  of  fuccef- 
fion to  the  civil  power  j    the  fucceffion  is  to  be  directed 
by  this   principle,     as  well   in    patrimonial  kingdoms, 
which  become  hereditary  in  inteftate  fucceffion  by  acci- 
dent, as  in  kingdoms,  which  are  made  hereditary  by  the 
free  confent  of  the  people. 
Rnles    of      VIII.  It  will  be  needlefs  to  enquire  what  the  order 
fimply  he-  gf  fucceffion  is,  where  the  law  has  exaflly   pointed  it 

reditary 

fucceffion.  out.     But  if  the   law   has  done  nothing  more,   than 
make  the  kingly  power  hereditary  in  inteftate  fucceffion, 
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by  tranfmittlng  it  to  the  heirs  of  the  laft  pofTefTor  of 
it  without  allowing  him  to  difpofe  of  it  by  will  or  by 
any  other  a£t  of  his  own  ;  we  are  then  to  enquire  what 
will  be  the  natural  operation  of  fuch  a  law. 

Hereditary  fucceflion,  as  we  have  before  obferved, 
is  either  fimple  or  lineal.  °  Grotius  indeed  does  not 
give  the  name  of  hereditary  fucceffion  to  the  latter  fort* 
But  we  fliall  find  prefently,  that  lineal  fucceffion  is  he- 
riditary  in  its  own  nature,  and  differs  from  fimple  fuc- 
ceffion only  in  refpedt  of  the  order,  in  which  the  heirs 
are  placed. 

The  fucceffion  is  fimply  hereditary,  if,  upon  the 
death  of  the  laft  pofirefix)r  of  the  kingly  power,  thofe 
perfons,  who  are  neareft  to  him  in  blood,  ftand  firft  in 
the  order  of  fucceffion,  and  all,  who  are  equally  near  to 
him  in  blood,  have  an  equal  right  to  fucceed  him. 

p  Our  author's  firft  rule  about  kingdoms  which  are 
made  fimply  hereditary  in  inteftate  fucceffion  by  the 
free  confent  of  the  people,  is,  that  fuch  kingdoms  are 
indivifible.  But  this  rule,  as  we  have  already  proved, 
is  not  peculiar  to  kingdoms  of  this  fort  :  it  extends  to 
patrimonial  kingdoms,  whether  they  are  difpofed  of  by 
any  a£l  of  the  laft  pofleffi)r  before  his  death,  or  become 
hereditary  in  inteftate  fucceffion  for  want  of  fuch  a  dif- 
pofition. 

^  Secondly  j  where  the  civil  law  calls  the  head  of  any 
family  to  the  fucceffion,  and  makes  the  kingly  power 
hereditary  in  his  family ;  no  perfons  come  within  the 
view  of  this  law,  befides  fuch  as  are  defcended  from 
him.  His  collateral  relations  by  affinity  or  by  blood 
cannot  claim  to  fucceed  to  what  was  given  to  him  for 
his  perfonal  qualities,  and  to  his  family  after  him  either 
as  a  reward  of  his  merit,  or  upon  the  profped:,  that 
the  like  perfonal  qualities  would  be  cultivated  in  that 
family.     Therefore  if  his  direct  defcendents  fail,   the 

o  Ibid.  S  XXI r.  P  Ibid.  §  XIV.  q  Ibid.  XV, 
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power,  with  which  he  was  invefted,  reverts  to  the  body 
of  the  fociety  •,  notwithftanding  there  fhould  be  feme 
collateral  branches  left,  that  defcended  originally  from 
the  fame  ftock  with  him. 

^  Thirdly ;  his  defcendents,  if  they  are  not  born 
in  fuch  marriage,  as  the  laws  of  the  country  have  eftab- 
liihed,  cannot  claim  to  fucceed  him  by  the  aid  of  the 
law.  A  perpetual  contrail  of  cohabitation  in  any  other 
form,  though  it  might  be  a  valid  marriage  by  the  law 
of  nature,  is  not  fufficient  to  give  them  fuch  a  claim  : 
both  becaufe  they  will  be  liable  to  contempt  upon  their 
mother's  account,  if  fhe  was  not  thought  a  fit  perfon  to 
be  received  as  the  wife  of  their  father  according  to  the 
matrimonial  laws  of  the  country-;  and  likewife  becaufe 
the/late,  which  has  fixed  the  fucceffi on,  has  a  right  to 
as  great  a  degree  of  certainty,  as  the  nature  of  the 
thing  will  allow  of,  that  the  perfon,  who  fucceeds  to 
the  crown,  is  not  fpurious ;  and  this  degree  of  certainty 
cannot  be  had  in  the  view  of  the  civil  law,  unlefs  the 
marriage  of  the  parents  is  conformable  to  this  law. 
®  Puffendorf  obferves  farther,  that  in  order  to  take 
away  all  fufpicion  of  a  fuppofititious  birth,  it  is  the 
cuftom  in  feme  countries  for  the  queens  to  be  delivered 
in  an  open  chamber  before  a  large  affembly  of  the  nobil- 
ity or  other  principal  perfons  of  both  fexes. 

Fourthly ;  '  amongft  thofe,  who  are  equully  near  in 
blood  to  the  laft  polTelTor  of  the  kingly  power,  the 
males  are  to  be  preferred  to  the  females.  The  reafon 
of  this  rale  has  been  mentioned  before  :  in  this  cafe,  as 
in  all  others,  which  are  not  provided  for  by  the  exprefs 
diretSlions  of  the  law,  regard  is  to  be  had  to  the  com- 
mon intereft  of  the  fociety  in  interpreting  fuch  laws, 
as  relate  to  the  civil  government  and  in  determining 
their  operation  :  and  the  prefumption  is,  that  the  males 
are  generally   better  qualified    than     the    females,  not 

"^  Ibid.  §  XVr.       s  B.  VII.  C.  VII.  §  XII.  ^  Grot.  Ibid.  §  XVII. 
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only  to  defend  the  fociety  in  times  of  war,    but   like- 
wife  to  contrive  for  its  benefit  in  times  of  peace. 

Under  this  fourtii  rule  Grotius  has  occafion  to  men- 
tion fubftitution,  which  is  an  a£l  of  the  civil  hw,  that 
brings  the  child  into  the  place  of  his  deceafed  parent* 
We  fhall  find  prefently,  that  fubftitution  is  of  two  forts. 
But  the  fortj  which  takes  place  in  fimply  hereditary 
fucceffion,  only  makes  the  child  by  fiflion  of  law  as 
near  in  blood  to  the  grandfather  or  other  anceftor,  as 
the  deceafed  parent  would  have  been,  if  he  had  been 
living,  that  is,  it  places  the  child  in  the  fame  degree  of 
proximity  to  fuch  anceftor,  that  the  deceafed  parent 
flood  in  before  his  death.  Thus  fuppofe,  that  the  laft 
pofteftbr  of  a  kingdom  had  any  number  of  fons  and 
daughters,  that  one  of  thefe  fons  died  before  him,  and 
that  the  fon,  who  died,  left  a  child,  which  will  in  courfe 
be  the  grandchild  of  the  laft  pofteftbr :  then  if  the  civil 
law  has  eftablifhed  fubftitution,  this  grandchild  will 
ftand  in  the  fame  degree  of  proximity  to  the  grand- 
father by  the  a<St  of  the  law,  that  his  parents  ftood  in  by 
nature.  From  hence  it  follows,  that  in  determining  the 
operation  of  a  civil  law,  which  eftablifhes  fimply  here- 
ditary fucceflion,  we  are  to  conftder,  whether  the  laws 
of  the  country  have  introduced  fubftitution  or  not.  If 
fubftitution  is  not  allowed  of,  the  furviving  children  of 
the  laft  pofteft'or  of  the  kingly  power  are  nearer  to  him 
in  blood  than  the  grandchild  j  fo  that  they  will  ftand 
before  the  grandchild  in  the  fucceflion,  and  amongft 
them  the  males  v/ill  ftand  firft.  But  if  the  law  has 
introduced  fubftitution,  tlie  grandchild  and  the  children 
will  be  in  the  fame  degree  of  proximity  •,  and  confe- 
quently  as  the  kingly  power  can  defcend  only  to  one 
of  them,  if  the  granchild  fliould  be  a  male,  and  the 
children  females,  it  would  defcend  to  the  grandchild, 
and  not  to  one  of  the  children. 

VOL.  n.  4 1  . 
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Fifthly  ;    ^   in  fimply  hereditary  fucceffion,  amongfb 
the  male  defcendents,    who   are  in  the  fame  degree  of 
proximity  either  by  nature  or  by  fubftitution,  or  if  there 
are  no  males  then  amongft  the  females,  the  eldefh  will 
ftand  firft  in  the  fucceffion  :   becaufc,    where  other  cir- 
cumftances  are  equal,  that  perfon,  who  has  the  advan- 
tage   of    age,     is    prefumed   to    be    of    more    perfect 
judgment  than  the  reft,   and  upon  this  account  to    be 
more  fit  for  the  bufinefs  of  government  :    or  if  all    of 
them  are  too  young  to  be  fit  for  this  important  bufi- 
nefs  juft  now  ;   yet  the  perfon,  who  has  the  advantangc 
of  age,  will  be  fooner  fit  for  it  than  the  reft. 

It  is  poffible,   that  one  perfon  may  have  the   advan- 
tage of  age,   whilft  another  has  the  advantage  of  fex  ; 
that  is,  one  of  the  female  defcendents    may   be   older 
than  any  of  the  males  :    the    queftion  then  would    be, 
which  of  thefe  two  ought  to  ftand  firft  in  the  order  of 
lucceffion  ;  whether  the  preference  is  to  be  given  to  the 
female   on  account  of  her  age  or  to  the  male  on  ac- 
count of  his  fex  ?    Grotius  replys,  that  the   advantage 
of  fex  is  perpetual  ;    whereas  the    advantage  of  age  is 
only  temporary.      Though  the  male  claimant  fliould  not 
happen  to  be  at  prefent  as  mature  in  judgment  as  the  fe- 
male, yet  he  will  be  as  mature  after  fome  time  :  whereas 
the  female  can  never  obtain  that  advantage,  in  refpect  of 
the  bufinefs  of  government,  which  the  male  derives 
from  his  fex.     Since  therefore  a  perpetual  advantage  is 
to  be  preferred   to  a  temporary  one  ;   our  author  deter- 
mines the  queftion  in  favour  of  the  younger  male. 
IX.  The  fubftitution,   that  we  have  been  fpeaking 
her'di!^r    °^'  is  of  the  imperfe^  fort  ;    it   only  brings    the   child 
fiicctflion    into  the  fame  degree  of  proximity  with  the  deceafed 
^  ^    '         parent  in  refpedl  of  the  parent's  father,  who  is  the  child's 
grandfather  ;    and  then    leaves   fuch   child,    as  to  the 
order  of  fucceffion,  in  the  fame  place,  which  its  own 

V  Ibid.  §  VIII. 
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fqx  or  its  own  age  gives  it.  But  perfe^St  fubftitution 
goes  farther,  and  brings  the  child  in  all  refpe^ts  into 
the  place  of  its  deceafed  parent  :  the  law  by  this  fort 
of  fubftitution  looks  upon  the  child  not  only  to  be  as 
near  to  its  grandfather,  as  its  deceafed  parent  was,  but 
likewife  puts  it  into  the  fame  place,  that  its  parent  was 
in,  as  to  the  order  of  fucceflion. 

Hereditary  fucceflion,  which  would  be  fimple,  if  the 
civil  law  of  the  country  only  allowed  of  imperfe(St  fub- 
ftitution, will  become  lineal  by  means  of  perfect  fub- 
ftitution. Where  fovereignty  is  tranfmitted  according 
to  the  order  of  limple  inheritance,  the  eldeft  fon  of  the 
perfon,  v/ho  was  in  pofTeflion  of  it,  will  fucceed  to  it 
upon  the  death  of  his  father,  if  he  furvives  his  father. 
But  if  he  dies  before  his  father,  and  his  children  are 
brought  into  his  place  only  by  imperfe6t  fubftitution, 
though  the  law  will  look  upon  them  to  be  as  near  to 
their  grandfather  as  their  father  was,  it  will  not  bring 
them  fully  into  his  place,  or  will  not  give  them  the 
fame  rank  in  the  order  of  fucceflion,  that  he  had  :  their 
uncles  and  aunts,  who  are  the  children  of  their  grand- 
father by  blood,  will  have  the  fame  legal  right  to  fuc- 
ceed to  their  grandfather  upon  his  death,  that  they 
have,  who  are  conftdered  as  his  children  by  legal  fub- 
ftitution j  and  amongft  the  equal  claimants  the  eldeft 
male,  whether  it  is  a  younger  fon,  or  a  grandfon  by 
the  eldeft  fon,  will  ftand  firft  in  the  order  of  fuc- 
ceflion. But  perfect  fubftitution  brings  the  children 
of  the  eldeft  fon  fully  into  their  father's  place  upon 
his  death  ;  it  makes  them  in  all  refpedls  the  perfe£l 
reprefentatives  of  their  father,  and  confequently  gives 
them  the  fame  rank  in  the  order  of  fucceflion,  that  he 
had.  It  produces  the  fame  efte6l  in  refpedl  of  his 
grandchildren  or  other  remoter  defcendents,  that  is,  in 
refpe^l  of  the  whole  branch  or  line,   which  is  derived 
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from  him.   As  he  therefore,  if  he  was  alive,  would  ftand 
before  his  younger  brothers  *,  fo  his  whole  line,   his  chil- 
dren, and  grandchildren,  and  other  remoter  defcendents, 
whether  they  are  males  or  females,  will  ftand  before  tliofe 
brothers  and  all  their  defcendents.  la  this  eldeft  line    the 
males  upon  every  defcent  will  be  preferred  to  the  teniaies, 
who  are  in  the  fame  degree  or  fame  part  of  the  line  ;  and 
am.ongn:   the   males,    the  eldeft  will  be  preferred  to  the 
reft  •,  as  they  are  in  ftmple  fucceftion  :  for  the  only  difi'er- 
encc  between  ftmple  and  lineal  fucceftion  is  what  arifes 
from   the  difference  between  psrfecV   and  imperfect  fub- 
ftitution  :    and  when  we  have  allowed   for  this  difter- 
ence,     both   forts    of  fucceftion  are    governed    by  the 
fam.e  rules.     Thus  by  means  of  perfect  fubftitution  and 
of  a  conftant  preference  given  to  the  eldeft  fon,  where 
there  is   any  fon,    the   inheritance  will  upon  every  def- 
cent  be  tranfmitted  in  the  line,   which  is  derived  from 
the  eldeft  fon,    as  long    as  there  are  any  defcendents, 
in  this  line,    without  pafling  to  the   younger  fons  or  to 
anv  of  their  defcendents.     If  it  fhoukl  happen,    that  in 
any  part  of  this  line  there  are  no  male  heirs,  the  in- 
heritance will  not  pafs  from  thence  into  any  other  line, 
in  which  there  are  male  heirs,    but  the  females,    being 
brought  by  fubftitution  into  the  place  of  their  male  an- 
ceftor,  will  inherit,  and  amongft  thefe  the  eldeft  will  ftand 
firft,  as  in  ftmple  fucceftion  ;  and  then  the  inheritance  will 
be  tranfmitted  to  the  eldeft  male  line,  which  is  derived 
from  her,    or  if  flie  has  no  male  iftlie,   then  to  the  eldeft 
female  line.   When  no  iftlie  either  male  or  female  is  left 
in  the  eldeft  hne,   the  inheritance  paftes  into  the  next 
line  :  but  in  determining  which  is  the  next  line,    we  are 
to  go  no  farther  than  to  a  line,    which  is  derived  from 
the  fame  immediate  anceftor  with  the  laft  pofleftbr,  if 
there  is  any  fuch  line  :  for  ftnce  perfect  fubftitution  brings 
all  the  defcendents  of  this  anceftor  fully  into  his  place. 
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the  feveral  lines,  which  are  derived  from  him,  will  fland 
in  the  fucceffion,  as  he  did,  that  is,  before  all  his  colla- 
teral relations,  and  before  all  the  lines,  which  are  deri- 
ved from  them. 

Perhaps  the  following  diagram  may  help  to  clear  up 

this  whole  matter, 

A 


B  C  L 

D 


( > 

E  H 


I  K 

Firft  ;  if  A  the  pofTeflor  of  fovereign  or  other  civil  power 
has  three  children  B  C  L,  or  any  other  nmnber,  of 
which  B  the  eldeft  child  is  a  daughter,  and  the  two 
other  children  C  and  L  are  fons  j  all  thefe  children  are 
by  birth  In  the  fame  degree  of  proximity  to  A,  or  are 
equally  near  to  him.  And  upon  his  death,  if  they  all 
furvive  him,  and  the  law  has  made  the  power,  which  he 
pofTefTed,  hereditary,  this  power  will  be  tranfmitted  by 
the  law  to  C  the  eldeft  male,  either  in  iimple  or  in 
lineal  fucceffion. 

Secondly ;  fuppofe  C  to  die  before  A  and  to  leave  a 
fon  D ;  then  if  the  law  has  not  eftaWiflied  fubftilution 
of  any  fort,  B  and  L  will  be  one  degree  nearer  to  A 
than  D  is ;  and  upon  the  death  of  A,  B  and  L  will 
(land  before  D  in  the  fucceffion ;  and  of  thefe  two  L 
upon  account  of  his  fex  will  ftand  firft.  This  is  here- 
ditary fucceffion  without  fubftitution. 

Thirdly  ;  if  the  law  has  eftabliflied  fubftitution,  it 
brings  the  grandchild  D  into  the  place  of  its  deceafed 
parent  C.  But  if  the  fubftitution  is  only  of  the  imper- 
fe61:  fort,  the  law  only  brings  D  into  the  place  of  C  in 
refpe^l  of  proximity  to  the  anceftor  A,  and  not  in  re- 
fpea  of  the  order  of  fuccelTion.     Thus  B   D  and  L 
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being  In  the  fame   degree  of  proximity,   B  and  L  by 
birth  and  D  by  imperfe6l  fubftitution  ;    the  eideft  male 
amongft  them,  or  the  eideft  female  if  there  is  no  male, 
will  ftand  firft  in  the  order  of  fucceffion  upon  the  death 
of  A .     So  that  if  B  is  a  female  and  D  and  L  are  both 
males ;  the  advantage  of  fex  will  place  both  D  and  L 
before  B,    whether  fhe  is  older  or  younger  than  they ; 
and  it  will  depend  upon  the  comparative  ages   of  D 
and  L,    which  of  thefe  two  ihall  ftand  firft.     If  D  is  a 
male  and  both  B  and  L  are  females,  D   will  ftand  firft 
by  the  advantage  of  his  fex,  of  whatever  age  he  is.     If 
there  is  no  male  L,    and  B  and  D   are  both  females, 
then  the  comparative  ages  of  thefe  females  will  deter- 
mine their  refpe£i:ive  places  in  the  order  of  fucceffion. 
For  though  D  by  the  fuppofition  is  a  grandchild  of  A 
by  an  eideft   fon  C,  yet  imperfe£l  fubftitution,   which 
brings  D  into  the  place  of  C,   only  in  refpe^l  of  proxi- 
mity to  A,  does  not  give  the  grandchild  D  that  place, 
which  its  father  had  in    the  order  of  fucceffion,    but 
leaves  D    in  the    place    or   rank,    which    its    own    fex 
and  age  will  give  it,  when  compared  u^ith  the  fex  and 
age  of  B  and  L,  who   are  as  near  to  A  by  birth  as  D 
is  by  fubftitution.     This  is  the  form  of  hereditary  fuc- 
ceffion with  fubftitution  of  the  imperfedl  fort. 

Fourthly  ;  if  the  laws  of  the  country  eftabliili  per- 
fect fubftitution,  the  order  of  hereditary  fucceffion  will 
then  be  lineal.  D  the  grandchild  of  A  by  the  eideft 
fon  C,  will  upon  the  death  of  C  be  brought  by  per- 
fect fubftitution  into  the  place  of  C  in  all  refpe^ls :  the 
law,  by  conftdering  D  as  the  perfect  reprefentative  of 
C,  brings  D  not  only  into  the  fame  degree  of  proxi- 
mity to  A,  in  which  C  ftood,  but  likewife  into  the 
,  fame  place  in  the  order  of  fucceffion.  Therefore  upon 
the  death  of  A,  the  inheritance  will  by  this  perfedl:  fub- 
ftitution be  tranfmitted  to  the  grandchild  D,  in  pre- 
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fercnce  to  either  B  or  L,  as  it  would  have  been  tranf- 
mitted  to  C,  if  C  had  been  alive  5    notwithftanding  D 
fhould  be  a  female  and  either  B  or  L  fhould  be  a  male ; 
oi-  notwithftanding  D  fhould  be  a  younger  male,   than 
cither  B  or  L.     For  perfe£l  fubftitution,   when  it  has 
brought   the  grandchild  D  into    the  fame   degree  of 
proximity  to  A,  in  which  the  deceafed  parent  C  flood, 
does  not  leave  D  to  take  that  place  in  the  order  of  fuc- 
ceffion,  which  its  own  fex  or  its  own  age  would  give  it 
in  this  degree  of  proximity,  but  gives  it  in  all  refpe^ls 
the  place  of  its  parent  C.    By  the  fame  fort  of  fubftitu- 
tion all  the  defcendents  of  C,  that  is,  the  whole  branch 
of  the  family,  or  the  whole  line,  which  is  derived  from 
C,  will  be  brought  up  into  the  place  of  C,   in  the  fame 
manner   with  D  :   and  confequently  all  the  defcendents 
in  this  line  will  ftand  before  B  and  L  in  the   order  of 
fucceffion,  and  before  all  their  defcendents.      The   in- 
heritance upon  every  defcent  will  be  tranfmitted  in  the 
fame  order.      The  eldeft  f  on  will  ftand  before  all  the 
other  children  of  the  fame  family,    if  he  is  alive,  as  he 
would  in  fimple  fucceffion  ;      and  his  children,  if  he  is 
dead,  will  in  lineal  fucceffion   be   brought  by  perfe£l 
fubftitution  into    his  place,  and  the  inheritance  will  be 
tranfmitted  to  them,  as  it   would  have  been  to  him ; 
and  the  eldeft  male,  or,  if  there  is  no  male,  the  eldeft 
female    amongft    them,    will     ftand    firft   E   and  H, 
the  immediate  defcendents  of  D,  are  in  the  fame  degrree 
or  fome  part  of  the  eldeft  male  line,   which  is  derived 
from   C;    that    is,     they     are    children   of  the  fame 
parent  in  this   eldeft  male  line  ;  and  amongft  thefe  the 
eldeft  male  will  ftand  firft,  as  in  fimple  fucceffion.     If 
therefore  E   the  eldeft  child  is  a  daughter,  and  H  the 
younger  child  is  a  fon,    the   inheritance   will  be  tranf- 
mitted to  H  and  to  the  line  ;    which  is  derived  from 
him.     But  if  H  the  fon  was  to  die  without  iftue,  the 
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inheritance  would  be  tranfmitted   to  E  the  daughter. 
Or  if  E  and  H  are  both  daughters,  then    the  inheri- 
tance will  be  tranfmitted  to  E,  who  is  the  elder.    Upon 
either  of  the  events  laft  mentioned,  or  upon  others  of 
the  like  fort,  where  there  is  a  failure  of  male  ilTue  in 
the  eldeft  male  line,  the  inheritance  will  not  pafs  from 
thence    into  any    younger  male  line   derived  from  L, 
though    there     fhould     be    male  ifTue   in  this  youngef 
line  :    for  E   and  H  and  all  other  children,  if  there  are 
any   other  in  this  part  of  the  line,  derived  from  C  and 
D,  are  brought   by  perfect  fubftitution    into  the  place 
of  D  ;   and   though  amongft  thefe    children  the  eldeft 
male,  if  their  are  any  males,  ftands  firft,  yet  the  females 
are  only  polVponed,  till  there  are  no  males  ;    they   are 
not  excluded  from  the  fucceflion.     IfE  and  H  are  both 
males,  or  if  they  are  both  females,   fo  that  E,  who  is 
the    eldeft  of    them    ftands    firft    in  the    fucccffion ; 
then  upon  the  d^atli  of  E  without  iflue,  the  eldeft  line 
derived  from  D  will  be  extin(5l,  and  the  inheritance  will 
pafs  into   the  next  line.      But  in    determining  which  is 
the  next  line,  we  are  to  go  back,   not  to  any  remote 
anceftor  A,  but  only  to  the  next   immediate   anceftor, 
from  whom  the  line,  that  is   extin6l,  and  fome  other 
line,  that  is  not  extincl,    were  derived.      If  therefore 
the  line  E,  which   is     fuppofed  to  be  exhaufted,  and 
fome  other  line  H,  which  is  not  exhaufted,  but  has  the 
heirs  I  and  K   in  it,   were  both  derived  from  fome  im- 
mediate anceftor  D,  the  inheritance  will  pafs  into  the 
line  H,  and  not  into  any  other  line  B  or  L,  which  was 
derived  from  fome     remoter  anceftor  A.     For  all  the 
defcendents  of  the  immediate  anceftor  D  are  brought 
by  perfecSt  fubftitution  into  his  place  in  the  order  of  fuc- 
cellion  ;  and  confequently  as  he  ftood  before  any  of  his 
collateral   relations   B   or   L,  fo  his  defcendent  H  will 
ftand  before  them,  and  before  any  of  their  defcendents. 
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In  any   country,  where  the    law  has  made  the  fac- 
ceffion  to  kingly   power  hereditary,    "■"  Grotius  informs 
his  readers  by  what    means    they  may  be    enabled  to 
judge  whether  this  fucceffion  is  of  the  iimple  or  of  the 
lineal  fort.     If  the  written    law  of  the  country  has  ex-  . 
prefsly  declared    what  fort  of    hereditary   fucceffion  it 
defigned  to  eftabliih  ;    there  can  be  no   room  to  doubt 
about  this    matter.     Or  if  the   written   law  has   only 
effcablilhed  hereditary  fucceffion,  and  has  not   declared 
of  which  fort  it  Ihall  be  ;    we  muft  be  guided   by  the 
unwritten  law  of  cuftom  or  ufage.     It  can  fcarce  be 
fuppofed,  in  any  ftate,  where  a  monarchy,   either  abfo- 
lute  or  limited,    and  an  hereditary  fucceffion  to  the 
kingly  power  have  been  long    eftablifhed   by  law,    that 
there   has   been  no   cuftom  or  ufage    relative    to  the 
defcent  of  kingly  power,  which  will  determine  whether 
it  is  to  defcend  in  Iimple  or  in  lineal  fucceffion.     But 
if  fuch  a  cafe  fhould  happen,  we  are  then  to    conlider, 
what  fort  of  fucceffion  obtains    in  other  indivifible   in- 
heritances.     Where  titles  of  honour,    which  are  incor- 
poreal  things,    are  indivifible  Inheritances,    and  where  ^ 
land,  when  it  defcends  in  inteftate  fucceffion,  is  an  indi- 
vifible inheritance,  if  the  law,  which  makes  them  here- 
ditary,   tranfmits  them  according  to  the  order  of  lineal 
fucceffion,  this  is  an  evidence,  that  the  law,   whenever 
it  fpeaks  of  hereditary  fucceffion,  means  lineal  and   not 
fimple  fucceffion.    Grotius  adds,  that   if  the  child    of 
an  eldeft  fon,   has  the  fame  rank  or  precedence   in    all 
public  alTemblies  upon  the  death  of  its  father,  that  the 
father  would  have  had,   if  he  had  been  alive,  this  Ihews     ^ 
us,   that  the  child   is  brought   by  perfedl  fubftitution 
into  the  place  of  his  father,  and  confequently  that  the 
legal  fucceffion  is  of  the  lineal  fort. 

'^  Lineal  fucceffion  may  either  be  cognatic  or  agna- 
tic.    The  Englifh  reader  ffiould  here  be  told,  that  all  tlie^ 

w  Ibid.  §  XXir.  X  Ibid.  §  XXIII.  ** 
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kindred  of  a  man,  or  all,  who  are  derived  from  the 
fame  ftock  with  himfelf,  whether  by  a  male  or  by  a 
female  line,  are  included  in  the  general  meaning  of  the 
latin  word  cognaii :  whereas  thofe  only,  who  are  deri- 
ved from  the  fame  ftock  by  a  male  line,  are  included  in 
the  word  agnati.  From  hence  he  will  underftand,  that 
the  lineal  fucceffion,  which  we  have  been  defcribing,  is 
cognatic  ;  as  it  calls  all  the  defcendents  in  the  eldeft 
line  to  the  inheritance,  whether  they  are  males  or  fe- 
males j  though  it  poftpones  the  females,  and  calls  the 
males  to  the  inheritance  before  them,  in  the  fame  part 
of  this  line.  But  all  females,  and  all  who  are  derived 
from  females,  are  excluded  from  the  inheritance  in  ag- 
natic lineal  fucceffion.  Therefore  in  cognatic  fucceflion 
the  inheritance  will  not  pafs  out  of  the  eldeft  line  into 
the  next,  as  long  as  any  iffiie,  whether  male  or  female, 
remains  in  the  eldeft.  But  in  agnatic  fucceffion  it  will 
pafs  out  of  the  eldeft  line  into  the  next,  when  all  the 
males,  who  are  derived  from  males,  and  exhaufted  in  the 
eldeft,  though  there  fhould  be  females  or  males  derived 
from  females  ftill  remaining  in  it. 

The  operation  of  civil  law,  where  it  eftablifhes  lineal 
fucceffion,  is  explained  by  >'  Grotius  in  a  different  man- 
ner. He  agrees  with  us  in  maintaining,  that  in  ftmple 
fucceffion  the  law  pives  the  immediate  heir  only  an  ex* 
pe<^ancy  of  fucceeding  to  the  kingdom,  and  that  this 
expectancy  never  amounts  to  a  perfect  right,  till  the 
death  of  his  anceftor  brings  him  into  adlual  poffi^ffion. 
But  then  he  contends,  that  in  lineal  fucceffion  the  im- 
mediate heir  of  a  kingdom,  though  he  cannot  have 
pofleffion  of  it  in  fa£l:,  till  the  death  of  his  anceftor, 
has  poffiiffion  of  it  in  law,  as  foon  as  he  is  born  *,  that 
the  law  firft  changes  his  expectancy  into  a  perfect  right 
of  fucceeding  to  the  kingdom,  and  then  confidering 
this  perfect  right,   as  if  it  was  pofleffion,   tranfmits  it 
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upon  his  death  from  him  to  his  defcendents,  not  only 
if  he  furvives  his  anceftor  and  fo  comes  into  poflefiion 
In  fa£lj   but   likewife  if  he  happens  to  die  before  his 
anceftor,  and  fo  never  has  pofteffion  in  faft  at  all.     We 
fhall  be  able  to  judge,   whether  the  law  operates  In  this 
manner,    if  we  examine  fome  of  the  efFedls,  which  are 
produced  by  it.     Let  us  fuppofe  the  polTefTor  of  a  king- 
dom to  have  two  or  more    daughters  ;    the  eldeft  of 
them,    if  there  was  no  fon  born  before  her,  is,  at  the 
time  of  her  birth,   the  expectant  heir  ;    where  the  law 
has  eftabhflied  cognatic  lineal  fucceffion  :  and  if  no  fon 
is  born  afterwards,   fhe  will  fucceed  her  father  in  the 
kingdom.     Shall  we  fay  here,  that  this  eldeft  daughter 
has  pofleffion  of  the  kingdom  in  law  from  the  hour  of 
her  birth,   that  the  law  changes  her  expectancy  into  a 
perfefl  right,  and  will  tranfmit  this  right  to  her  liTue, 
whenever  fhe  dies  ?  If  we  fay  this,  the  confequence  will 
be,   that  notwithftanding  there  fhould  be  a  fon  born 
after  her,  yet  this  eldeft  daughter  will  take  the  inheri- 
tance before  him  :    for  the  fame   law,    which  had   im- 
proved her  expectancy  into  a  perfe£t  right  of  fuccef- 
iion,  before  he  was  born,  cannot  defeat  this  right  after- 
wards by  calling  him  to  the  inheritance  inftead  of  her. 
And  thus  a  female  would  be  placed  before  a  male  of 
the  fame  degree  by  fuch  an  operation  of  law,  as  Grotius 
defcribes.     Or  fhall  we  fay  on  the  contrary,  that  the  law 
does  not  improve   her  expedlancey  into  a  right,  becaufe 
it  is  only  an  eventual  expectancy,   and  may  be  defeated 
by  the  birth  of  a  fon  ?  If  we  take  this  part  of  the  alter- 
native,  the   confequence  will  be,    that   fhe  never  can 
have  a  perfeCt  right  at  all,  as  long  as  her  father  lives  ; 
becaufe  fo  long  the  birth  of  a  fon  is  a  poflible  event. 
Let  us  therefore  fuppofe  farther,  that  this  eldeft  daugh- 
ter dies  before  her  father  and  leaves  iflue,  and  that  her 
father  dies  afterwards  without  having  a  fon ;    then  in 
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the  ufiKil  courfe  of  cognatic  lineal  fucceffion  one  of 
her  children  will  fucceed  her  father  in  the  kingdom  in 
preference  to  her  fifters  and  to  all  their  defcendents. 
But  the  law  certainly  does  not  produce  this  effect  by 
giving  her  a  perfect  right  to  the  fucceffion  and  by 
tranfmitting  this  right  to  her  children  upon  her  death  : 
for  it  was  granted  from  the  beginning,  that  the  law 
gave  her  no  fuch  right,  and  confequently  it  muft  be 
granted  likewife,  that  no  fuch  right  could  be  tranf- 
mitted  from  her  to  them. 

But  the  common  rules  of  fimple  fucceffion  with  the 
help  of  perfect  fubftitution  will  explain  this  whole 
matter.  Though  all  the  daughters  are  expectant  heirs 
of  their  father,  yet  only  one  of  them  can  inherit  the 
kingdom  j  becaufe  it  is  an  indivifible  thing :  and  the 
advantage  of  age  will  give  the  preference  to  the  eldeft. 
The  law  therefore,  by  making  the  kingdom  hereditary, 
will  tranfmit  it  to  her  upon  the  death  of  her  father,  if 
he  dies  poiTeiTed  of  it  and  has  no  fon,  and  fhe  furvives 
him.  Or  if  fhe  dies  before  him  and  leaves  iffiie,  per- 
fea  fubftitution  will  bring  this  iffiie  up  into  her  place 
and  will  enable  it  to  take  the  inheritance,  as  flie  would 
have  taken  it,  that  is,  before  any  of  her  fifters.  Or 
laftly,  if  there  fhould  be  a  fon  born  after  her,  this  fon 
will  be  an  expeftant  heir  amongft  his  fifters,  and  the 
advantage  of  his  fex  will  place  him  before  them  all, 
and  before  all  their  defcendents,  in  the  order  of  fuc- 
ceffion. 

We  may  try,  whether  our  author's  principle  would 
•produce  the  proper  efte£ls  of  Uneal  fucceffion  in  another 
example.  When  the  poffeffior  of  a  kingdom,  where 
lineal  fucceffion  is  eftabliftied,  has  a  brother ;  this  bro- 
ther will  have  an  expectancy  of  fucceeding  him  in  the 
kingdom,  as  long  as  he  has  no  children.  But  the  law 
cannot  from  the  firft  improve  this   expeflancy  into  a 
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perfect  right  of  fucceffion  :  becaufe  if  it  did,  the  bro- 
ther would  ftand  in  the  order  of  fucceffion  before  anv 
children  of  the  king,  that  might  be  born  afterwards. 
Upon  our  author's  principles  this  confeqtience,  as  in- 
confiftent  as  it  is  with  the  order,  in  which  the  heirs 
are  placed  in  lineal  fucceffion,  cannot  be  avoided,  with- 
out affirming,  that  the  expeflancy  of  the  brother  is 
not  improved  by  the  law  into  a  right  of  fucceffion,  till 
it  appears,  that  the  pofTeffor  of  the  kingdom  will  have 
no  children.  And  this  anfwer,  whilft  it  removes  one 
difficulty,  will  bring  on  another.  It  cannot  appear  with 
any  certainty,  whether  he  will  have  children  or  not,  till 
he  is  dead  ;  fo  that  in  the  mean  time  his  brother  can- 
not have  a  perfecSt  right  of  fucceffion.  From  hence  it 
will  follow,  that,  if  he  fhould  have  no  children,  the 
law,  which  makes  the  kingdom  hereditary  in  lineal  fuc- 
ceffion, cannot  operate  in  fuch  a  manner,  as  Grotius 
imagines.  For  upon  this  event  the  brother  will  be 
the  heir  in  lineal  fucceffion  j  and  yet  he  never  has 
a  perfedl  right  of  fucceffion,  or  a  polTeffion  of  the 
kingdom  in  law,  till  the  law  tranfmits  the  inheritance 
to  him  upon  the  death  of  the  laft  poiTefTor  and  gives 
him  poffeffion  in  fa^l:.  This  example  may  be  varied 
a  little  by  fuppoling,  that  the  brother  has  iffiie,  and 
that  the  poffi^ffor  of  the  kingdom  furvives  him,  but 
dies  without  iffiie.  The  inheritance  will  then  defcend 
in  lineal  fucceffion  to  the  iffiie  of  the  brother.  But  we 
fhould  be  at  a  lofs  to  explain  this  defcent  upon  our 
author's  principles.  We  cannot  fay,  that  the  brother 
before  his  death  had  a  perfect  right  of  fucceffion,  and 
that  the  law  tranfmits  this  right  to  his  children,  as  if 
It  had  aflually  taken  cffcSi,  or  as  if  he  had  been  in 
poffeffion  of  the  kingdom  ;  becaufe  the  confequence 
of  this  would  be,  what  has  been  mentioned  already, 
that  the  brother  in  virtue  of  this  perfect  right  would 
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have  flood  firft  In  the  order  of  fucceffion,  whether  the 
laft  poflefTor  had  iflue  or  not.  Nor  can  we  fay  con- 
fiftently  with  our  author's  principles,  that  the  law  will 
call  the  iflue  of  the  brother  to  the  inheritance,  if  the 
laft  pofleflbr  dies  without  iflue,  though  it  had  given 
the  brother  no  perfect  right  of  fucceflfion,  and  could 
therefore  tranfmit  no  perfect  right  from  him  to  his 
ifliie :  becaufe  our  author  imagines,  that  the  proper 
operation  of  a  law,  which  efl:ablifhes  lineally  hereditary 
fuccefl^on,  confifts  in  giving  the  expectant  heir  fuch  a 
right,  whilft  he  lives,  and  in  tranfmitting  it  to  his  iflue, 
when  he  dies. 

This  cafe  may  be  explained,  as  the  other  was,  by  the 
common  rules  of  limple  fuccefllon  with  the  help  of 
perfect  fubftitution.  If  the  pofleflbr  of  a  kingdom 
dies  without  iflue,  his  brother  will  be  called  to  the  in- 
heritance according  to  the  common  rules  of  Ample  fuc- 
cefllon ;  though  till  this  event  happened  he  had  only 
an  expe(n:ancy,  and  no  perfect  right  of  fuccefllon,  or  no 
pofleffion  of  the  kingdom  in  law.  His  children  are  upon 
his  deceafe  brought  into  his  place  by  perfedt  fubftituti- 
on, where  the  fuccefllon  is  lineal ;  the  inheritance  there- 
fore will  defcend  to  the  eldeft  male  amongft  them,  as  it 
would  have  defcended  to  him,  if  he  had  been  alive.  And 
thus  upon  the  death  of  the  prefent  pofleflbr  of  the  king- 
dom without  ifliie,  the  law  will  give  the  inheritance  to 
this  eldeft  male,  though  it  had  before  given  him  only  an 
expectancy  of  fucceeding,  and  had  not  improved  this  ex- 
pectancy into  a  perfect  right  of  fuccefllon. 

EfTea  of  ^*  ^^  ^^^y  "°^^  return  to  the  queftion,  which  made 
abdica-  [^  neceflary  for  us  to  take  this  view  of  the  operation  of 
tion        in  .       n         (y>  i  •       j 

lineal  fuc-  civil  law  m  fuccefllon  to    kmgdoms. 

cefiion.  When  ''  Grotius   contends,    that   the  abdication   of 

the  anceftor  will  not  affeiSt  the  heir,   where  the  law  has 
eftabliflied  lineal  fuccefllon,  the  reader  fhould  obferve, 
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that  he  does  not  fuppofe  a  divine  hereditary  right, 
which  cannot  be  defeated  by  any  human  a<^  whatlb- 
ever,  to  be  inherent  in  tlie  heir.  A  right  of  this  fort 
is  inconfiftent  with  his  whole  opinion  about  the  origin 
of  civil  fociety,  and  the  nature  of  civil  government. 
He  argues  therefore  only  from  a  right,  which  he  fup- 
pofes  to  be  vefted  in  the  heir  by  the  operation  of  civil 
law,  where  this  law  has  eftablifhed  lineal  fucceffion,  and 
contends,  that  this  is  fuch  a  right,  as  the  abdication  of 
the  anceftor  will  not  defeat.  In  kingdoms  of  limply 
hereditary  fucceffion  he  grants,  that  the  abdication  ot 
the  anceftor  will  cut  the  heir  off  from  the  fucceffion  ; 
becaufe  where  the  anceftor  has  relinquiflied  his  intereft 
in  the  kingdom,  or  his  legal  right  of  civil  govenment, 
in  his  life-time,  he  cannot  tranfmit  that  intereft  or  right 
to  his  heir.  But  in  lineal  fucceffion,  he  maintains,  that 
the  heir  has  a  perfect  right  of  fucceffion  given  to  him 
by  the  law,  as  foon  as  he  is  born,  and  confequently 
that  the  abdication  of  the  anceftor  cannot  affedl  this 
right,  which  he  thus  derives  from,  the  law.  But  we 
have  juft  now  fhewn,  that  the  heir  in  lineal  fucceffion 
has  no  other  fort  of  right,  than  the  heir  in  limple  fuc- 
ceffion ;  that  as  the  heir  in  limple  fucceffion  has  only 
a  legal  expe£lancy,  during  the  life  of  the  anceftor,  {6 
in  lineal  fucceffion  he  has  only  the  like  expectancy  :  for 
thefe  two  forts  of  fucceffion  do  not  differ  from  one 
another  in  refpe(St  of  the  right,  which  the  law  gives  to 
the  heir,  but  in  refpe^t  of  the  fubftitution,  which  the 
law  eftablilhes.  Where  the  law  has  made  the  kingdom 
hereditary :  if  it  admits  of  no  fubftitution  at  all,  or 
only  of  imperfedl  fubftitution,  the  fucceffion  will  be 
fimple  :  but  if  it  admits  of  perfect  fubftitution,  the 
fucceffion  will  be  lineal.  Since  therefore  upon  the 
abdication  of  the  anceftor  the  fovereignty  or  or  the  regal 
power  will  not  devolve  upon  the  heiv  in  fimple  fucceffi* 
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on,  during  the  life  of  his  anceftor,  the  confequence  is, 
that  upon  the  like  event  it  will  not  devolve  upon  the 
heir  in  lineal  fucceflion.  And  thus  in  either  cafe  a 
vacancy  will  be  made  in  the  throne,  and  the  people  will 
be  at  liberty  to  change  the  conftitution.  Upou  the  iab- 
dication  of  the  anceftor,  perfect  fubftitution  will  not 
operate  fo  as  to  bring  the  heir  immediately  into  his 
place  and  fill  the  vacancy,  before  his  death.  For  perfecH: 
fubftitution  is  in  this  refpe(St  like  imperfedl:  fubftitution  ; 
it  brings  the  heir  into  the  place  of  the  anceftor  only 
upon  the   death  of  the  anceftor,  and  not  before. 

When  a  kingdom  is  refigned  with  the  confent  of 
the  people,  the  heir  may  fucceed  to  it  immediately, 
whether  the  kingdom  is  fimply  or  lineally  hereditary. 
But  this  effect  is  brought  about,  not  by  the  operation 
of  any  former  law,  that  may  have  made  the  kingdom 
hereditary,  but  by  the  pofitive  confent  of  the  fociety 
obtained  upon  this  occafion  and  for  this  purpofe.  In 
an  abfolute  monarchy,  the  immediate  confent  of  the 
collective  body  of  the  Ibciety  is  neceflary  thus  to  bring 
the  heir  into  the  place  of  his  anceftor  upon  a  refig- 
nation.  But  in  the  limited  monarchies,  where  the  body 
of  the  fociety  afts  in  the  legifiative  by  reprefentatives 
or  otherwife,  the  confent  of  the  legifiative  body  will 
be  fufiicient  :  for  in  fuch  forms  of  government  this  is 
a  change  only  of  the  civil  law,  that  regulates  the  fucef- 
fion,  and  not  of  a  fundamental  law  of  the  conftitu- 
tion. 

Change  of  XI.  In  thofe  ftates  where  the  conftitution  has  divi- 
tion  upon  ^^^  ^^^^  fupreme  power  between  the  king  and  the  peo- 
brtach  oi  pjg^  a  Grotius  allows,  that  the  people  have  a  right  to 
refift  the  king  by  force,  when  he  invades  their  part  of 
this  power;  and  then  he  goes  on  to  obferve,  that  in  a 
civil  war  which  Is  thus  occafioned,  the  king  may  lofe 
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his  part  of  the  fupreme  power  by  the  right  of  war, 
and  confequently  that  the  conftitution  may  be  thus 
changed.  The  right  of  war,  which  he  here  fpeaks 
of,  certainly  cannot  be  fuch  a  right,  as  he  elfe where 
fuppofe  s  to  have  been  introduced  by  a  purely  pofitive 
law  of  nations.  For  if  there  is  any  fuch  law,  the 
rights,  which  are  derived  from  it,  can  only  take  place 
where  nations  are  the  parties  in  the  war :  a  law  of 
nations,  whether  it  is  purely  pofitive  or  not,  relates 
only  to  nations  in  their  intercourfe  with  one  another, 
and  produces  no  rights  or  obligations  amongft  the 
parts  or  members  of  the  fime  nation.  ^  Indeed  his 
whole  opinion  about  a  purely  poiitive  law  of  nations, 
and  a  right  of  war  arifing  out  of  it,  is  without  foun- 
dation. War  of  all  forts  is  governed  by  the  law  of 
nature  only  ;  whether  it  is  a  folemn  one  between 
different  nations,  or  a  civil  one  between  different 
parts  of  the  fame  nation.  No  right  therefore  either 
to  corporeal  or  to  incorporeal  things  can  be  acqui- 
red by  taking  them  in  war,  unlefs  it  is  acquired  by 
the  aid  of  the  law  of  nature.  But  lince  war  is  only 
the  ufe  of  force,  the  mere  taking  of  a  thing  in  war 
can  give  us  no  right  to  it  ;  bscaufe  by  the  law  of  na- 
ture no  effects  of  right  are  produced  by  mere  force. 
If  the  thing,  which  we  take,  was  our  own  before,  and 
we  were  unjuftly  kept  out  of  the  polfellion  of  it ;  our 
right  to  the  thing  may  be  maintained,  and  the  poffef- 
iion  of  it  may  be  recovered,  by  war  :  but  if  we  had  no 
fuch  antecedent  right  ariiing  from  fomc  other  caufe, 
the  mere  right  of  war  is  no  right  at  all.  The  confe- 
quence  of  this  is,  that  in  (hewing  how  a  limited  mo- 
narch who  has  invaded  that  part  of  the  fovereign 
power  which  the  conftitution  has  referved  to  the  peo- 
ple, may  in  a  civil  war  be  deprived  of  the  other  part, 
which  the  fame  conftitution  had  granted  to  him,  wg 
!,  See  B.  II.  C.  IX.  §  I.  III. 
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muft  look  farther  than  a  mere  right  of  war,  and  muft 
enquire,  whether  the  people  in  thefe  circumftances  have 
not  an  antecedent  right  to  take  it  from  him.  Now 
that  part  of  the  fovereign  power,  which  the  monarch 
has,  was  granted  to  him  at  firfl:  by  the  compact,  which 
fettled  the  conftitution,  and  is  holden  by  him  after- 
wards under  the  fame  compadl.  As  long  therefore  as 
the  obligation  of  the  conftitutional  compact  continues, 
he  has  a  right  to  this  part  of  the  fovereign  power ;  and 
the  people  have  no  right  to  take  it  from  him,  either 
by  war  or  by  any  other  means,  without  his  confent- 
Bat  by  wilfully  and  uotorioufly  invading  the  other 
part  he  breaks  the  conftitutional  compacft.  And  this 
compact  is  fo  far  like  all  other  compacts,  that  a  viola- 
tion of  it  on  his  fide  will  leave  the  people  at  liberty  to 
chufe,  whether  they  will  abide  by  it  or  not.  A  com- 
pact, when  it  is  violated  by  one  of  the  parties,  is 
ufually  faid  to  be  void  ;  but  if  v/e  fpeak  accurately  we 
fliould  rather  fay,  that  it  may  be  made  void  at  the  dif- 
cretion  of  the  other  party.  Perhaps  in  the  inftance 
which  is  now  before  us,  thofe,  who  diflike  monarchical 
governments  of  all  forts,  may  think,  that  the  people 
~  will  fufFer  no  inconvenience  from  a  failure  in  the  obli- 
gation of  a  compadt,  by  wdiich  they  had  granted  any 
part  of  the  fovereign  power  away  from  themfelves 
and  had  vefted  it  in  a  king.  But  it  is  not  worth  the 
while  to  debate  this  point  with  them  in  the  prefent 
queftion  :  becaufe  whatever  general  rule  the  law  of  na- 
ture has  eftablifhed  in  other  compacts,  the  fame  rule 
will  be  applicable  to  this.  And  certainly  it  would  in  ge- 
neral be  a  hardlhip  upon  one  of  the  parties  in  a  com- 
pact, if  the  obligation  of  it  was  to  be  neceflarily  void, 
whenever  the  other  party  breaks  the  conditions  of  it  : 
for  by  this  means,  if  the  latter  did  not  chufe  to  com- 
ply with  any  of  the  claims,   which  the   compa<5t  has 
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given  to  the  former,  he^  would  have  nothing  elfe  to  do 
but  to  break  the  compact,  and  then  thcfe  claims 
would  ceafe.  This,  as  it  is  inconfiftent  with  natural 
equity,  is  inconliftent  likewife  with  natural  reafon  :  not 
only  becaufe  the  party,  who  breaks  a  compact,  might 
in  many  inftances  gain  a  benefit  by  his  own  injuftice,  if 
his  breach  of  it  would  make  it  void  ;  but  likewife  be- 
caufe the  obligation  of  a  compacV,  though  it  arifes  from 
the  joint  will  of  two  parties,  might  be  thus  deftroyed 
by  the  fole  will  of  one  of  them.  However ;  it  is  fuffi-- 
cient  for  our  prefent  purpofe,  that  when  the  compact, 
by  which  the  people  have  given  their  civil  governour  a 
part  of  the  fovereign  power,  is  broken  on  his  fide, 
the  obligation  of  it  is  voidable,  or  may  be  fet  afide,  at 
the  difcretion  of  the  people.  For  it  will  follow  from 
hence,  that,  as  they  are  at" liberty  to  continue  the  fame 
Gonftitution,  and  to  leave  him  in  pofleffion  of  his  for- 
mer power,  if  they  can  ftop  his  ufurpations  either  by 
force  or  other  wife,  fo  they  are  at  hberty,  if  they  think 
proper,  to  releafe  themfelves  from  the  obligation  of 
their  former  compa«St,  and  to  make  fuch  alterations 
either  in  the  conftitution,  or  in  the  perfons,  who  are  to 
adminifter  it,  as  they  fliall  judge  to  be  convenient : 
they  may  reftore  the  old  form  of  government,  and  may 
call  a  different  fucceffion  of  perfons,  either  of  the 
fame  family  or  of  another,  to  the  throne  ;  or  they  may 
change  the  conftitution  in  part  by  fetting  new  limita- 
tions to  the  power  of  their  future  kings,  whether  they 
continue  the  old  fucceflion  or  introduce  a  new  one  5  or 
laflly  they  may  change  the  conftitution  entirely  by 
eflabhfhing  a  new  form  of  civil  government.  The  peo- 
ple in  making  thefe  changes  may  poflibly  meet  with 
fuch  oppofition,  as  will  occalion  a  civil  war,  and  as 
cannot  be  furmounted  without  conqueft.  This  is  all 
that   war   and   conquefl    have  to   do  in    the  matter  j 
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they  may  be  neceiTary  to  do  that  in  fa^,  which  the 
people  had  otherwife  a  right  to  do.  Any  of  thefe 
changes  therefore,  if  they  can  be  made  peaceably,  will 
be  made  as  efFe6tually  in  right,  as  if  war  had  made 
way  for  them  and  conqueit  had  eftablifhed  them. 
Though  Grotius  here  fpeaks  only  of  mixed  forms  of 
government,  thefe  principles  are  equally  applicable  to 
defpotic  forms.  We  cannot  indeed  fay,  that  the  peo- 
ple in  abfolute  monarchies  have  any  conftitutional  part 
of  the  fovereign  power.  But  in  all  forms  of  civil 
government  they  have  a  right  to  be  free  from  all 
unfocial  fubjedlion :  fo  that  tyranny  or  unfocial  oppref- 
iion,  though  it  cannot  in  an  abfolute  monarchy  be 
called  an  invafion  of  the  peoples  part  of  the  fovereign 
power,  will  be  an  invalion  of  a  natural  right,  which  is 
referved  to  them  in  the  conftitutional  compact.  Thus 
tyranny  or  unfocial  oppreffion  even  in  defpotic  forms 
of  government  will  be  a  breach  of  this  compact,  and 
will  difcharge  the  people  from  the  obligation  of  it,  if 
they  think  proper  to  be  difcharged. 

When  the  people  in  a  mixed  form  of  government 
caufelefsly  and  unjuftly  invade  that  part  of  the  fove- 
reign power,  which  they  have  granted  and  confirmed  to 
their  monarch  by  the  conftitutional  compact ;  this  a6t 
of  the  people  cannot  of  right  diminifh  his  power,  un- 
lefs  he  confents,  that  it  fhould  be  diminifhed  :  becaufe 
the  people  cannot  by  their  own  a6t  difcharge  them- 
felves  from  the  obligation  of  the  compadl,  that  they 
have  made  with  him.  But  in  the  mean  time  this  aft  of 
the  people,  however  injurious  it  may  be,  will  not  en- 
creafe  his  power,  or  will  not  give  him  a  right  to  any 
more  power,  than  the  conftitution  had  given  him  :  for 
iince  the  whole  fovereign  power  was  originally  vefted 
in  the  coUeftive  body  of  the  fociety,  which  I  here  call 
the  people,  he  cannot  of  right  claim  any  greater  part 
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of  it,  than  the  people  have  granted  to  him  by  compa^ 
in  forming  the  conftitution.  There  is  a  remarkable 
difference  between  the  effect  of  the  fame  wrong,  when 
it  is  done  by  the  monarch,  and  when  it  is  done  by  the 
people.  Upon  any  failure  in  the  obligation  of  the  con- 
ilitutional  compa-^t,  by  which  a  part  of  the  fovereign 
power  was  granted  to  him,  this  part  will  revert  to  the 
people :  becaufe it  belonged  to  them  originally,  and  is  hold- 
en  by  him  under  this  compact.  When  he  violates  this  com- 
pact on  his  fide,  it  is  voidable  at  the  difcretion  of  the 
people  :  and  if  they  chule  to  make  it  void,  his  power 
reverts  to  them.  On  the  other  hand,  when  the  peo- 
ple violate  it  on  their  fide  ;  it  is  voidable  at  his  difcre- 
tion :  if  he  chufes  to  abide  by  it,  he  has  no  right  to  any 
other  power,  than  he  derives  from  it :  and  if  he  chufes 
to  make  it  void ;  inftead  of  gaining  a  greater  part 
of  the  fovereign  power,  he  will  lofe  what  he  had, 
and  it  will,  as  in  the  other  cafe,  revert  to  the  peo- 
ple. Thus  the  people  may  claim  to  change  the  confti- 
tution, when  he  invades  their  part  of  the  fovereign 
power ;  whereas  he  can  only  claim  to  continue  the  con- 
ftitution, though  the  people  fliould  caufelefsly  and 
wrongfully  invade  his  part.  This  is  the  whole  of  his 
right,  and  no  event  whatfoever  can  give  him  a  more  ex- 
tenfive  right,  without  the  confent  of  the  people.  If  the 
ftruggles  between  him  and  them  fhould  end  in  a  civil 
war,  and  victory  fhould  declare  itfelf  on  his  fide  j  yet 
conqueft  will  not  of  right  encreafe  his  power,  however 
ftrongly  we  may  put  the  cafe  in  his  favour  by  fuppo- 
ling  the  breach  of  the  conftitution  to  have  begun  from 
the  people,  and  the  whole  blame  of  the  war  to  refl  upon 
them ;  for  the  ufe  of  force,  though  it  fliould  be  fupe- 
riour  to  the  force,  which  is  oppofed  to  it,  only  ferves 
to  fupport  a  right,  which  might  otherwife  have  been 
hindered  from  taking  effect ;  it  does  not  produce  a 
right,   where  there  was  none  before. 
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Samenefs        XII.  A  number  of  men,   though  they  happen  to  live 
in  what  it  "^^'*  ^^^  another,  to  meet  frequently,  and  to  work  or 
confifts.      to  travel  together,  will  be  only  a  herd  or  company  of  de- 
tached and  independent  individuals,  till  they  have  bound 
themfelves   to   one   another  by  compa<ft  to  a£t  jointly 
under  the  direction  of  their  common  understanding  for 
the  prefervation    of  their  rights  and  the    advancement 
of    their  general  intereft.     The   exiftance    of  a  ftate 
begins  from  the   fecial   compact  :   tliough  the  perfons, 
out  of  which  it  is  formed,  might  exift  before  they  en- 
tered into  fuch   a   compa61:  ;    it    is   this  compa6l,    that 
forms  them   into  a  civil  fociety.     From    hence  we  may 
eafily  difcover,  what  it  is  that  makes  any  one  ftate  dif- 
ferent from  all  others,    and  what  it  is  that  makes  any 
one  ftate  at  different   times  the  fame  with  itfelf.     Any 
one  ftate  is  different  from  all  others  ;    becaufe  it  had  a 
different  beginning  of  exiftence,  that  is,   becaufe  it  be- 
gan from  a  different  compadt.     And  any  one    ftate  will 
at  all  times  be  the  fame  with  itfelf ;    becaufe  it  had  the 
fame  begining  of  exiftence,  that  is,  becaufe  it  began  from 
the  fame  compact. 

^  A  ftate  in  refpedl  of  its  members  is  a  fluctuating 
body  ;  fome  of  them  are  conftantly  falling  off  from  it 
by  death,  and  others  are  as  conftantly  joining  them- 
felves to  it ;  fo  that  in  a  courfe  of  years  all  the  mem- 
bers of  it  will  be  changed.  But  if  this  change  is  made 
gradually,  the  fociety  will  remain  the  fame  :  becaufe 
the  focial  compafl  is  the  fame  all  the  time,  notwith- 
ftanding  fuch  a  change  is  made  in  the  perfons,  who 
are  the  parties  to  it.  In  a  gradual  change,  though  fome 
of  the  members  fall  off  from  the  fociety,  yet  the  fame 
compact  fubfifts  amongft  thofe  that  remain  ;  and  the 
new  members,  who  join  themfelves  to  it,  become  par- 
ties in  this  compact.  As  others  fall  off,  the  fame  com- 
pact is  ftill  kept  up  in  the  fame  manner,  and  will  con- 
tinue to  be  kept  up,  though  all  the  old  members  will 
^  Grot.  L.  II.  IX.  III. 
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in  a  courlb  of  years  be  gone,  and  the  fociety  will  confift 
wholly  of  new  ones.  Any  fubfequent  changes,  that 
are  made  in  thefe  new  members,  will  afFe<5l  the  fociety 
no  otherwife  than  the  former  changes  affcdled  it.  The 
perfons,  who  are  parties  in  the  focial  compa£l,  will  be 
different  j  but  the  fociety  will  continue  the  fame  :  be- 
caufe  thefe  different  perfons  are  fucceliively  joined  to 
it  by  the  fame  compa£l.  A  fociety  therefore  may  be  a 
perpetual  body,  notwithftanding  all  the  parts  of  it  are 
mortal.  It  will  continue,  at  long  as  the  fame  focial 
compact  is  kept  up  ;  and  this  compa£l  may  be  kept  up 
for  ever  by  a  conftant  fucceffion  of  new  members. 

XIII.  This  is  the  only  fenfe,  in  which   a  fociety  can  Several 
be  called  a  perpetual  body.     We  call  it  a  perpetual  body  ^V-^^    '^ 
becaufe  it  may,    and  not  becaufe  it  muft,  continue  for  ftate  may 
ever.     For  though  the  fame  compact  may  be  kept  up 
for  ever  by  a  conftant  fucceffion  of  new  members,  yet 
there  are  feveral  ways,  in  which  it  may  poffibly  ceafe ; 
and  whenever  it  ceafes  the  fociety  perifhes. 

^  Firft,  if  all  the  members  of  a  ftate  are  waflied  a- 
way  by  the  fea,  or  fwallowed  up  in  an  esrthquake,  or 
put  to  the  fword  at  once  ;  the  fociety  will  be  deftroy- 
ed.  Where  the  members  drop  otF  gradually,  and  new 
ones  join  themfelves  to  the  ftate,  before  all  the  old 
ones  are  gone  ;  the  fame  focial  compact  is  kept  up  by 
a  fucceffion  of  different  perfons.  But  where  they  all 
die  at  once,  this  compa(!t  muft  neceffiirily  ceafe ;  be- 
caufe there  is  no  fucceffion  of  perfons  to  keep  it  up. 
If  the  land  upon  which  the  fociety  was  fettled,  is  left  ; 
as  it  will  be,  where  all  the  members  are  put  to  the 
fword  ;  another  company  of  men,  who  are  united,  as 
they  were,  into  a  civil  fociety,  may  fucceed  into  their 
place  be  fettling  upon  the  fame  tracSt  of  land.  But  this 
new  company  of  men  will  be  a  different  fociety  ;  they 
only  fucceed  into  the  pofTeffion^  of  the  old  inhabitants, 

^  Grot.  Ibid.  §  IV.  V.  Vr. 
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and  not  into  the  fame  focial  compa«^,  by  which  they 
were  united.  This  compact  ended  with  them  j  and  it  is 
a  different  compa(St,    that  unites  the  new  inhabitants. 

Secondly ;  a  ftate  will  ceafe,  if  all  the  members  of 
it  are  brought  into  perfcdl  fervitude.  The  focial  corn- 
pad  is  deftroyed  by  the  flavery  of  the  parties  in  it :  be- 
caufe  the  obligations  of  flavery  are  inconfiftent  with  the 
obligation  of  this  compadl.  The  members  of  a  civil 
fociety  are  obliged  to  a<51:  under  the  direction  of  the 
public  underftanding  for  the  fecurity  of  their  rights  and 
for  the  advancement  of  the  general  intereft.  But  when 
the  fame  perfons,  who  were  members  of  fuch  a  fociety, 
become  flaves,  they  are  obliged  to  ad  in  all  things,  as 
their  mafter  fhall  dired  them  to  adl,  for  his  benefit. 
This  latter  obligation  therefore  fets  the  former  afide  by 
rendering  it  impoffible. 

Thirdly ;  a  ftate  will  ceafe,  if  the  members  of  it  are 
fo  difperfed,  that  they  can  neither  be  directed  by  a 
common  underftanding  nor  adt  jointly  with  a  common 
force  for  the  purpofes  of  civil  union.  If  they  are  dif- 
perfed by  means  of  fome  external  violence ;  the  focial 
compa£l  ceafes  ;  becaufe  the  matter  of  it  is  impoflible. 
But  if  they  have  difperfed  themfelves  by  mutual  confent, 
this  compact  is  diffblved. 

Fourthly ;  a  ftate  will  ceafe,  if  it  is  fubje£ted  as  a 
province  to  another  ftate.  The  focial  compact  had  ori- 
ginally coUeiSled  all  the  parts  of  it  into  one  body  and 
obliged  them  to  acl  for  the  purpofes  of  civil  union  un- 
der the  condutSl  of  their  own  common  underftanding. 
This  compact  therefore  ceafes,  when  the  fociety  be- 
comes a  province  :  becaufe  it  then  becomes  an  infe- 
riour  or  fubordinate  part  of  another  fociety,  and  though 
it  is  not  obliged  to  purfue  any  other  purpofes,  yet  it  is 
obliged  to  purfue  thefe  under  the  conduct  of  a  foreign 
underftanding. 
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The  rights,  which  belong  to  a  civil  fociety,  fail  or 
are  loft,  when  the  fociety  ceaies  to  exift.  And  upon 
the  fame  event  the  members  of  it  lofe  their  rights.  But 
this  is  to  be  underftood  of  thofe  rights  only,  which 
belonged  to  them  as  members  of  the  fociety,  and  not 
of  thofe,  which  belonged  to  them  as  individuals.  The 
right,  which  each  of  them  had  to  his  hfe,  to  his  liberty, 
to  his  lands,  or  to  his  moveable  goods,  and  other  rights 
of  the  fame  fort,  are  not  dire<^lly  affecled  by  the  de- 
flruclion  of  the  fociety,  of  which  they  were  members, 
however  they  may  happen  to  be  remotely  affe^led.  In 
one  cafe  indeed  the  members  of  a  fociety,  which  is 
deftroyed,  lofe  their  perfonal  liberty :  but  this  lofs, 
inftead  of  being  produced  by  the  deftruclion  of  the  fo- 
ciety, is  the  caufe,    why  the  fociety  perifties. 

The  fame  efFe<Sl,  that  is  produced  by  the  deftru£lion 
of  a  fociety  in  the  rights  of  the  whole  colledlive  body 
and  of  its  feveral  members,  will  be  produced  likewife 
in  their  refpeclive  obligations.  Thus  the  debts  of  a 
fociety  are  cancelled,  when  the  fociety  perilhes  -,  and 
though  the  members,  whilft  the  fociety  fubflfted,  were 
jointly  bound  to  contribute  towards  the  payment  of  the 
public  debts,  this  obligation  will  ceafe,  when  the  fociety 
fubfifts  no  longer.  But  the  deftruclion  of  the  fociety, 
does  not  cancel  any  debts,  which  the  members  of  it  had 
contracted  as  individuals  upon  their  own  private  account. 

XIV.  A  civil  fociety  continues  the  fame,    notwith-  Change  df 
{landing  any  changes   that  are   made  in    its  civil  con-  j'joJJ ''^j^'^g 
ftitution.   ^  When  monarchy  is  eftablifhed  in  a  free  ftate,  not  change 
or  when  on  the  contrary  a  popular  form  of  government  is 
introduced  inftead  of  a  monarchy,   it  is  the  conftitution- 
al  compact  that  is  changed,  and  not  the  focial  compacSt. 

In  the  language  of  the  fchools  the  eftence  of  a  ftate 
confifts  in  its  form.  An  union  of  men  of  free  condi- 
tion by  compadl  for  fuch  purpofes,  as  we  have  already 

e  Grot,    i;  id.  §  VIII. 
VOL.  II.  4  M 
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had    frequent    occafion  to  mention,  is  the   form  of  a 
ftate.      This  union  is  certainly   eiTential  to  a  ftate  *,  for 
there  can  can  be  no  ftate,  where  no  fuch  union  fublifts, 
and  wherever  fuch  union  does  fubfift,  it  produces  a  ftate. 
Now  a  change  of  the  civil    conftitution  of  a  ftate  is  a 
change  of  form  in  the    ftate.     And    this  is  fometimes 
urged   to  prove,  that  a  change  of  the  civil  conftitution 
of  a  ftate  muft  be  a  change  of  the  ftate  itfelf :   becaufe  a 
change  of  form  is  a  change  of  eftence.     But  the  anfwer 
is  obvious.     A  change  of  civil  conftitution  is  a  change  of 
the  form  of  government  in  a  ftate,  and  not  a  change  of 
the    elTential  form  of  the   ftate  itfelf.       The    fever al 
members  of  the    ftate,     notwithftanding    the  form  of 
government  is   changed,  ftill    continue  to  be  bound  by 
compact,    as    they    were    before,  jointly  to  purfue  the 
purpofes  of  civil  union,  and  are  ftill  parties  in  the  com- 
pact, by  which  the  ftate  was  originally  produced. 

From  hence  it  follows,  that  a  ftate  neither  lofes  any 
of  its  rights,  nor  is  difcharged  from  any  of  its  obliga- 
tions, by  a  change  in  the  form  of  its  civil  government. 
Some  forts  XV.  '  When  two  ftates  unite  themfelves  into  one 
in  a  {late  ^7  Hiutual  agreement,  fo  that  the  feveral  parts  or  mem- 
do  not  bej-s  Qf  e^j;}-^  jji-g  admitted  alike  to  the  fame  or  to  iimi- 
deltroy  it. 

lar  privileges  j  neither  of  them  becomes  a  province  to 

the  other,  and  neither  of  them  is  deftroyed,  by  this 
union.  The  members  of  each  continue  to  be  joined  to 
one  another  by  focial  compafl-,  as  they  were  from  the 
firft  ;  and  their  original  compadl:  is  only  changed  in  part, 
it  is  not  made  void.  The  only  change,  that  is  made,  con- 
fifts  in  enlarging  the  terms  of  this  compact  on  each  fide, 
fo  that  the  members  of  each  ftate  mutually  receive  the 
members  of  the  other  into  the  fame  body  with  themfelves. 
Since  both  ftates  thus  continue  in  this  united  body, 
and  neither  of  them  ceafes  to  exift  ;  the  rights  and  the 
obligations  of  both  will   remain,   and  will  become  the 

f  Grot.  L.  II.  c.  Ix.  §  IX. 
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rights  and  obligations  of  the  united  body;  that  is,  what- 
ever rights  belonged  to  each  ftate  feparately,  before  they 
were  united,  will  afterwards  be  the  rights  of  the  collec- 
tive ftate  ;  and  the  fame  obligations,  that  each  ftate  was 
under  feparately  before,  the  coUet^ive  ftate  will  be 
under  afterwards. 

«  In  monarchies,  whether  they  arc  abfolute  or  limit- 
ed, two  ftates  may  accidently  have  the  fame  head. 
But  this  unity  of  head  does  not  join  the  two  ftates 
into  one.  Each  ftate  was  originally  formed  by  a  differ-^ 
ent  compadl ;  and  as  long  as  no  alteration  is  made  in 
thefe  compadls,  either  in  whole  or  in  part,  the  two 
ftates  will  continue  to  be  two  diftin6t  bodies.  They  are 
not  piadc  one  merely  by  being  in  fubjedlion  to  the 
fame  perfon  :  for  he  is  called  to  govern  each  of  them  as 
a  diftindt  ftate  from  the  other  ;  and  the  appointment  of 
him  to  govern  them  as  two  diftin£l  ftates  cannot  make 
them  one.  Neither  has  he  by  means  of  this  appoint- 
ment an  authority  to  unite  them  without  their  dire£l 
confent :  for  he  is  appointed  by  each  to  govern  it  as 
a  diftincSt  body  ;  and  fuch  an  appointment  qannot  Imply  a 
power  of  joining  it  to  the  other. 

^  Whilft  the  fame  perfon  thus  governs  two  ftates, 
one  of  them,  as  Grotius  fays,  is  not  a  province  tp. 
the  other,  if  he  is  called  to  govern  each  by  two  differ- 
ent appointments  ;  whether  thefe  appointment  arc 
made  by  diftin6t  elections,  or  by  the  diftindl  laws  of 
fucceflion,  that  are  eftabliftied  in  each.  But  if  by  being 
appointed  to  govern  one  he  has  an  immediate  right  to 
govern  the  other,  without  the  aid  of  any  diftindl  elec- 
tion or  any  diftin£t  civil  law  of  the  latter,  then  the  latter  is 
a  province  to  the  former. 

*  Though  a  number  of  ftates  ftiould  have  formed 
themfelves  into  a  fyftem  or  aggregate  body,  in  order 
to  carry  on  and  fecure  fome  particular  purpofe  ;    it  does 

g  Grot.  L.  I.  C.  III.  §  VII.        h  Gret.  h.  II.  C,  IX.  §  VIII. 
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not  follow,  that  they  are  uuited  into  one  ftate.  This 
union  reaches  no  farther  than  the  particular  purpofe, 
for  which  it  was  formed  :  and  the  feveral  ftates,  after 
they  are  thus  united,  will  continue  to  be  as  diftindl 
from  one  onother  in  all  other  rel"pe£ls,  as  they  were 
before.  Such  an  union  does  indeed  diminilh  the  in- 
dependency of  each  ftate  :  becaufe,  as  far  as  the  pur- 
pofes  of  it  extend,  each  ftate  is  no  longer  at  liberty  to 
chufe  and  to  act  for  itfelf  without  the  concurrence  of 
tlie  others.  But  this  diminution  of  independency,  fince  it 
aire<5ts  all  of  them  equally,  will  not  reduce  any  of  them  to 
the  condition  of  provinces. 

^  When  a  ftate  by  the  general  confent  of  the  whole 
body  divides  itfelf  into  two  or  more  ftates,  it  does  not 
ceafe.  All  the  members  of  it,  before  this  divifion  was 
made,  were  united  by  a  fociai  compaft  into  one  body ;  and 
after  it  is  made,  all  the  members  of  each  part  continue 
to  be  united  by  the  fame  compact.  The  divifion  only 
changes  this  compact  in  part  and  does  not  put  an  end 
to  it.  Before  the  ftate  was  divided,  the  compadf  was 
fo  general,  as  to  comprehend  the  individual  members 
of  all  the  parts  :  but  in  making  the  divifton  all  the  mem- 
bers of  each  part  agree  to  make  it  lefs  general  and  to  in- 
clude only  themfelves  in  it. 

But  if  the  focial  compact,  by  which  the  whole  ftate 
was  once  united,  is  only  changed  in  part,  and  is  not  en- 
tirely deftroyed,  when  the  ftate  is  thus  divided  ;  the  right 
and  obligations  of  the  whole  ftate  will  remain.  If  thefe 
rights  and  obligations  have  not  been  diftributed  amongft 
the  feveral  parts  by  fpecial  agreement,  the  rights  muft 
be  enjoyed,  and  the  obligations  muft  be  fulfilled  by  all  the 
parts  in  common. 

Variable         XVI.  Somc  qualities,  which  we  ufually  fpeak  of   as 

2f  a  ftate.   ^^  ^^^^  belonged  to  a  ftate,   are  derived  to  it  from  the 

qualities  of  its  individual  members,  and  are  faid  to  be- 

^  L.  II.  C.  IX.   §  X. 
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long   to  the  liate,  only  becaufe  many  of  its    members 
are  endued  with  them.     '  Such  qualities,  as  thefe,    are 
variable  ,  they  may  either  be  loft  or  acquired,  though  the 
ftate  remains  the  fame. 

The  integrity  or  the  valour  of  a  ftate  are  qualities 
of  this  fort  :  the  ftate  lofes  its  integrity  when  the 
members  of  it  become  perfidious,  and  lofes  its  valour, 
when  they  become  cowardly  and  effeminate.  But  by 
means  of  a  continued  fucceffion  of  members  united  in 
the  fame  focial  compa6l,  the  ftate  itfelf,  when  it  is  per- 
fidious and  effeminate,  is  the  fame  that  it  was  before, 
whilft  it  was  faithful  and  vaUant. 

_,♦  The  fame  thing  happens  in   other  focieties,  that  are 
continued  by  a  fuccefilon  of  different  parts,  as  well  as  in 
civil  focieties :  though  the  focieties   continue    to  be  the 
fame,    the  qualities,  which  they  derive  from  the  quali- 
ties of  their  members,   may  be  changed.     The   fame 
fociety,   which  is  a  learned  one  now,   may  hereafter  be 
an  ilhterate  one  :    the  learning  of  the  fociety  is  only  the 
learning  of  its   members  1    it    will'   therefore    lofe    this 
quality,    whenever  it  is  filled   with  illiterate   members. 
Mankind  are  indeed  very  ready  to  claim  a  fhare  in   the 
credit   of  their  predeceffors :    and    for   this   rcafon,    in 
fpeaking  of  any  fociety,  of  v/hich  we  are  membeis,   we 
are  apt  to  take  in   the   whole  compafs  of  its   exiftence, 
and  to    call   it   a   learned   or  a   valiant   fociety ;    if  its 
members    in    any    former    period    of  time    have    been 
poffeffed  of  thefe  good  qualities  ;    though  few-  or  none 
of  them  fhould  be  poffeffed  of  the  fame   qualities  now. 
But   where   the   change  has  been  made  the  other  way, 
we    feldom    deceive    ourfelves    in    the    fame    manner. 
When    the    fociety,    to   which   we    belong,    is  become 
learned  or  valiant,    we  look  no  farther  back  than  the 
prefent  times  in  fpeaking  of  it,    and   are  apt  to  com- 
plain, if  any  one  ftiould  fo  far  impute  the  bad  qualities 
of  our  predeceffors  to  us,   as  to  call  it  an  illiterate,  or 

Grot.  L<  11,  C.    XX.  §  VI  ir. 
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an  eiFeminate  and  cowardly   foclety,    only   becaufe   it 
was  fuch  in  the  time  of  fome  of  our  predecefTors. 

We  may  reckon  guilt  amongft  the  other  variable 
qualities  of  a  flatc.  A  difpolition  to  do  harm  belongs 
primarily  to  the  individual  members,  and  is  no  other- 
wife  a  quality  of  the  body,  than  as  the  body  derives 
this  quality  from  its  members.  From  hence  it  follows, 
that  a  ftate  cannot  juftly  be  punifhed  now  for  any 
crime,  that  it  committed  in  fome  remote  period  of 
time.  Where  there  is  no  guilt,  the  law  of  nature  does 
not  allow  any  punifhment  to  be  inflicted.  No  punifh- 
ment  therefore  can  juftly  be  inflidled  upon  a  ftate,  after 
none  of  the  members  of  it,  that  committed  the  crime, 
are  left ;  becaufe  in  rcfpe(fl  of  that  crime  the  guilt  of 
the  ftate  ceafes,  as  foon  as  thefe  members  are  gone. 

But  the  obligation  of  a  ftate  to  make  reparation  for 
the  damage,  that  it  has  done,  will  continue,  till  repara- 
tion is  made  ;  though  none  of  the  perfons,  who  were 
concerned  in  doing  the  damage,  remain  in  it.     Guilt, 
as  it   is  a  perfonal  quality,    ceafes  with  the  perfons  of 
the  criminals  and  does  not  defcend  to  their  fucceflbrs. 
But  the  obligation  to  repair  damage  aftedls   the  goods 
of  thofe,  who  have  done  the  damage,  and  confequently 
defcends  to  their  fucceflbrs  along  with  the  goods. 
Conquefl         XVII.  Nations,   which  are  conquered  in  war  by  a 
luft^   war  f'^^'c^S^  enemy,   are  fometimes  reduced  to  provinces,  or 
produces     jf  thev  continue  to  be  diftin£l  focieties,   they  are  fome- 

no    eife^fts  '  r  c  c      -   -y 

«f  right,  times  compelled  to  receive  fuch  a  form  of  civil  go- 
vernment, or  fuch  civil  governours,  as  the  conqueror 
thinks  fit  to  impofe  upon  them.  Thefe  are  the  efFe(Sts, 
which  conqueft  in  war  produces  in  fadl:,  whether  the 
war  is  juft  or  not.  But  fome  of  the  plaineft  principles 
of  the  law  of  nature  will  ferve  to  fhew  us,  that  con- 
queft in  an  unjuft  war  produces  no  effedls  in  right. 
Conqueft  is  only  the  fupprefling  of  a  force,  which  is 
ufed  againft  us,   by  the  ufe  of  a  fuperiour  force  on 


ex.  N  A  T  U  R  A  L      L  A  W.  643 

our  fide.  But  all  unjuft  war  is  only  the  ufe  of  unjuft 
force :  and  the  law  of  nature  gives  no  efFe<Sl:s  of  right 
to  unjuft  force,  though  it  fhould  happen  to  be  fupe- 
riour  to  the  force,   which  is  oppofed  to  it. 

We  might  perhaps  find  reafon  to  determine  other- 
wife  upon  this  queftion  ;    if  there  was  any  purely  pofl- 
tive  law  of  nations,   by  which  all  public  wars,   or  how- 
ever all  folemn  wars,   were  rendered  externally  juft,  as 
to  their  effects,    and  by  which  the  captors  might  claim 
whatever   they  can   get   into   their   poiTeffion   in  fuch 
wars,  whether  they  are  internally  juft  or  not.     But  we 
have  '  already  proved,    that  there  is  no  fuch  law.     And 
certainly  the  effects,    which  conqueft  even  in  an  unjuft 
war  fometimes  *  produces  in  fad,    may  be  accounted  for 
without  fuppoilng,   that  all  nations  have  ever  eftablifli- 
ed  fuch  a  law  by  general  confent.     The  defire  of  power 
or  of  profit  leads  the  conqueror  to  get  whatever  he  can 
into  his  pofleffion,  and  to  keep  whatever  he  has  gotten. 
The  vanquifhed  nation  fubmits   to  his  will,    becaufe  it 
is  not    able   to    make  an   efFe<Slual  reiiftance.       And   if 
neutral  ftates  do  not  find,  that  their  intereft  is  concern- 
ed to  ftop  the  growing  power  of  the  conqueror,   they 
are  not  likely  to  hazard  their  own  fafety  and  the  lives  of 
their  members,  by  engaging  in  the  quarrel  of  the  van- 
quiftied  nation  and  aflifting  it  to  repel  or  to  throw  off 
his  unjuft  ufurpation.    Thus  the  ambition  or  the  avarice 
of  one  party,  the  weaknefs  of  another,  and  the  caution 
of  a  third,    will  explain  the  events  of  conqueft,    with- 
out fuppofing,    that  any  purely  pofitive  law  of  nations 
has  given  the  conqueror  a  right  to  dominion,    has  obli- 
ged the  vanquiihed  ftate  to  fubmit  to  him,   and  has  re- 
ftrained  all  other  ftates  from  affording  it  relief. 

XVIII.    The   fame    principles   may  be    applied    to  What  cf- 
conqueft  univerfally  ^    even  though  it  is  obtained  In  a  u'^^  "'"^ 

,  '  ^  BC    occa- 

juft  war.      We  cannot  fay,    that  a  conqueror  can  have  fioned   by 
no  right  of  civil  dominion  ;    merely  becaufe  he  comes  In'^T^tt 

""  See  C.  IX.  §  I.  IV.  "^^ 
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in  by  force  at  firft,  and  continues  to  hold  his  power 
by  force  afterwards.  "  If  he  has  fuch  a  right  arifing 
from  fome  other  caufe,  the  law  of  nature  will  allow 
him  to  make  ufe  of  force  to  fupport  it,  when  any  op- 
pofite  force  would  otherwife  hinder  it  from  taking 
place  in  fa^l,  and  will  not  vacate  the  right  merely  be- 
caufe  it  is  thus  fupported.  But  w^e  certainly  may  fay, 
that  no  fuch  right  can  arife  out  of  mere  conqueft. 
Though  the  law  of  nature  allows  either  ftates  or  indi- 
viduals to  bring  their  rights  into  execution  by  force, 
when  they  cannot  be  brought  into  execution  by  any 
other  means  ;  yet  this  law  does  not  produce  any  right 
out  of  mere  force,  though  it  happens  to  be  fuperiour  to 
the  force,  which  is  oppofed  to  it. 

But  where  a  war  is  juft  on  the  part  of  the  conqueror, 
he  has  a  right  to  require  reparation  of  damages  ;  and  he 
has  a  farther  right  to  puniQi  the  nation,  that  did  the  in- 
jury, which  occafioned  the  war,  if  this  injury  proceed- 
ed from  any  public  malice  or  hurtful  difpofition.  And 
though  mere  conqueft  could  give  him  no  right  of  civil 
dominion  over  the  vanquiflied  nation,  yet  it  may  ftill  be 
a  queftion,  whether  fuch  a  right  will  not  arife  out  of  his 
right  to  obtain  reparation  and  to  infli(St  punifliment. 

There  is  but  little  uCe  to  be  made  of  fome  of  the 
principal  topics,  from  which  Mr.  Lock  argues'  in  this 
queftion.  *'  He  contends,  that  thofe  members  of  a  ftate, 
who  do  not  adlually  concur  in  the  wrong,  which  is 
done  by  the  governours  of  it,  are  neither  liable  to  pun- 
ifhment,  nor  obliged  to  make  reparation  of  damages ; 
but  that  the  puniihment  and  the  reparation  ought  of 
right  to  be  confined  to  the  governours,  and  to  their 
direi^  and  immediate  alliftants  or  abettors.  As  far  as 
the  members  of  a  fociety  are  to  be  puniftied  indivi- 
dually, we  muil  necelTaiily  grant,  that  this  opinion  is 
true.  P  But  in  refpect  of  any  punifliment,  which  is  in- 
ilided  upon  the  body  of  the   ftate,   and  affecSts  the  in- 

"Ibid.  §X[.      ov.  II.  p.  Z26.      P  See  B.  11.  C.  IX.  §  XIH. 
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dividual  members  no  othervvife,  than  as  they  are  parts  of 
this  body,  and   efpecially  in  refpect  of  the  obligation  to 
repair  damages,  the    law    of  nations  looks  upon  all  the 
members  of  it  as  acceilbries  to  the  acls  of  their  conftitu- 
tional  governours,  and  as  abettors  of  their  injuftice. 

Mr  *i  Lock  contends  farther,  "  that  even  thoie  mem- 
bers of  a  ftate,  who  have  dire£lly  concurred  in  the 
wrongs  done  by  the  civil  governours  of  it,  cannot  for- 
feit the  full  property  of  their  lands  or  other  goods,  . 
either  in  the  way  of  punidiment,  or  in  the  way  of  re- 
paration of  damages :  becaufe  nature,  which  willeth 
as  much  as  may  be  the  prefervation  of  children, 
has  given  their  children  a  right  to  their  land  or  other 
goods."  But  the  law  of  nature,  as  we  have  feen  in  ano- 
ther '■  place,  knows  nothing  of  any  iiich  indefeafible 
,  right  in  children  to  inherit  the  lands  or  other  goods  of 
their  parents.  Or  even  if  we  were  to  fuppofe,  that  the 
law  of  nature  has  eftabliihed  a  right  of  inheritance,  yet 
as  long  as  the  parent  lives,  the  children  can  have  only 
an  expesStancy  of  fucceedlng  to  his  goods,  whether 
thofe  goods  are  moveable  or  immoveable  j  becaufe  a 
right  of  inheritance  is  only  a  right  of  the  heir  to  take 
fuch  goods,  as  the  anceftor  leaves  behind  him  at  his 
death.  Since  the  parent  therefore  will  leave  no  goods 
behind  him,  if  he  has  been  juftly  dilTeized  of  them  in 
his  life-time,  the  childs  right  of  inheritance  will  fail, 
that  is,  it  will  have  no  right  to  inherit  any  thing.  Thus 
the  childs  right  of  inheritance  can  never  be  urged  to 
prove  that  the  parent  cannot  juftly  be  dilTeized  of  his 
goods,  becaufe  we  muil  firft  prove,  that  the  parent 
cannot  be  fo  dilTeized,  before  we  can  eftablifh  the 
childs  right  of  inheritance. 

But  as  no  ufe   can  be  made  of  thefe  principles,    fo 

we  have  no  occafion  to  ufe   them,    in  fliewing,    that   a 

conquerors  demand  to  have  his  damages  repaired,  will 

not  be  fufficient  to  give  him  civil  dominion  over  the 

q  V,  II.  p.  426-  1-  Sec  B.  I.  C.  VII.  §  IV. 
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vanquiflied  flate  without  the  confent  of  the  people.  The 
damages  muft  be  unufually  great,  if  the  vanquifhed 
ftate  is  not  able  to  fatisfy  the  conquerors  juft  demands 
in  money, 'or  in  moveable  goods,  or  in  both  together. 
And  if  it  is  able  to  make  him  reparation  by  fuch  pay- 
ments as  thefe,  he  has  no  farther  claim  to  any  pro- 
perty in  the  lands  of  its  members,  and  much  lefs  to 
any  right  over  their  perfons. 

Mr.  '  Lock  indeed  maintains,  not  only  that  the  da- 
mages of  an  unjuft  war,  will  feldom  be  high  enough 
to  give  the  conqueror  any  demand  upon  the  land  of 
the  vanquiflied  people,  but  that  it  is  impoffible  for  his 
juft  demands  to  amount  to  the  value  of  all  their  land. 
The  calculation  has  fomething  very  extraordinary  in  it, 
which  makes  it  deferve  the  readers  notice.  This  writer 
fets  the  whole  amount  of  the  damage,  that  can  poflibly 
have  been  fuftained  by  the  conquering  nation,  at  five 
years  product  of  its  land.  For  a  war  feldom  conti- 
nues longer  than  five  years,  and  if  it  fhould  have  con- 
tinued longer,  we  cannot  fuppofe  the  enemy  to  have 
deftroyed  the  whole  produ6l  of  the  land  every  year. 
But  there  are  two  general  articles  left  out  of  this  ac- 
count in  the  firft  inftance.  A  juft'  war  is  fometimes 
made  to  obtain  reparation  of  damages,  that  have  been 
done  by  the  enemy  before  the  war  began  :  and  thefe 
damages  are  to  be  repaired,  as  well  as  the  damages, 
^  which  the  fame  enemy  does  by  deftroying  the  yearly 
produ<?E  of  the  conquerors  lands,  during  the  courfe  of 
the  war.  And  from  whatever  other  juft  caufe  the  war 
might  begin  on  the  part  of  the  conqueror,  he  has  a 
right  to  reparation,  not  only  for  the  damages,  which 
he  fuffers,  but  like  wife  for  the  expences,  that  he  makes 
in  it.  Befides  thefe  two  general  articles  Mr.  Lock 
has  omitted  numberlefs  particular  articles  in  this  ac- 
count, which  are  included  in  the  damages,  that  are 
frequently  done  in  war.      When  Athens  was  deftroyed 

«v.  II.  p.  228. 
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by  the  Perfians,  Rome  by  the  Gauls,  or  Corinth  by 
the  Romans  •,  the  lols  of  five  years  product  of  the 
lands  of  the  inhabitants  would  have  born  a  very 
fmall  proportion  to  the  lofs,  which  thefe  ftates  had 
fuftained.  Small  ftates  confift  of  little  more  than  one 
capital  city  ;'  and  the  damage,  that  is  done  to  the  ftate 
by  demolifliing  this  one  city,  is  almoft  irreparable. 
And  when  we  are  calculating  the  poffible  damages 
of  a  public  war,  in  order  to  fee  what  etFe£ts  of  right 
thefe  damages  may  produce,  we  are  to  confider  not 
merely  what  is  likely  to  happen  to  fuch  large  focieties, 
as  mankind  are  commonly  united  into  at  prefent,  but 
what  might  poilibly  happen  either  in  thefe,  or  in  fuch 
fmall  ftates,  as  fublifted  formerly,  and  as  may  fubiift 
again.  '  Mr.  Lock  eftimates  the  lofs  of  money  or  other 
treafure  of  the  like  fort  at  nothing ;  for  the  value  of 
them,  he  fays,  is  fantaftical  and  imaginary,  nature  has 
put  no  value  upon  them,  and  confequently  they  are  of 
no  account  by  nature's  ftandard.  It  muft  be  confefted 
here  on  the  one  hand,  that  the  value  of  money  is  ima- 
ginary ;  and  yet  it  would  be  contrary  to  the  common 
fenfe  of  mankind,  to  affirm  on  the  other  hand,  that  the 
law  of  nature  would  not  charge  us  with  doing  any  da- 
mage to  a  nation,  if  we  fliould  rob  its  mint  or  its  treafu- 
ry,  becaufe  the  value  of  money  is  imaginary.  All  the  va- 
lue that  any  thing  can  have,  muft  be  imaginary,  when  the 
thing  itfelf  is  in  its  own  nature  of  little  or  no  real  ufe. 
The  value  therefore  of  money,  conftdered  merely  as 
metal,  is  imaginary  ;  becaufe  little  or  no  real  ufe  can 
be  made  of  this  metal.  But  if  we  would  determine 
whether  it  is  to  be  reckoned  of  any  value,  wdien  eftima- 
ted  by  natures  ftandard,  we  muft  coniider,  not  only 
whether  it  has  any  real  ufe  in  itfelf,  but  likewife  whe- 
ther it  has  any  real  ufe  at  all.  For  the  law  of  nature,  as 
it  relates  to  mankind,  fets  a  value  upon  whatever  is  of 
real  ufe  to  the  owner  -,    whether  its   ufes  are  derived 

t  Vol.  II.  p.  aaS. 


548  I  N  S  T  I  T  a  T  E  S      OF  B.  II. 

from  the  natvire  of  the  thing  itlelf,  or  from  the  labour 
of  mankind,    or  from  their  general  confent,  or  from 
any  other  accident.       A  tranfparent  ilone  or   a  mafs  of 
yellow  metal,     are  not  fitted   by  nature   to   anfwer  any 
beneficial  purpofes  :    thus  far   therefore   they  are  worth 
nothing  in  natures   account.      If  the  owner  fhould  be 
led  by  his  own  fancy  to  value  either  of  them  at  the  rate 
of  twenty  oxen,    or  of  eighty  quarters  of  wheat,  this 
would  be  only  an  imaginary  value  ;   and  the  law  of  na- 
ture  would  take  no  notice  of  it,    as  long  as  this  fancv 
was  peculiar  to  himfelf,    and  no  one  elfe  was  led  by  the 
like  fancy  to  rate  them  at  the  fame  value  with  him,    or 
at  any  value  at  all :  if  he  keeps  the  ftone  or  the  metal, 
they  will  be  of  no  ufc  to  him  ;  and  if  he  is  difpofed  to 
part  with  them,    no  body  will  give  him  any  thing    for 
them,  that  will  afford  him  any  real  benefit.    But  if  man- 
kind in  general  have  the  fame  fancy,   that  he  has,    and 
are  led  by  it  to  rate  the  flone  or  the  metal  as  high  as 
he  rates  them,    the  value  of  them,    though  it  is    ftill 
imaginary  in  its    origin,    becomes  real,    in    the    applica- 
tion of  them  to  the  purpofes  of  human  life,  by  this  ac- 
cident  of  its  being  general.     The  jewel  or  the  gold,   if 
he  keeps  them,  will  do  nothing  towards  anfwering  the 
calls  of  nature  ;    but  if  he  is  difpofed  to  part  with  them, 
the  value,    which  mankind  have  agreed    to  fet   upon 
them,  will  enable  him  at  any  time  to  procure  a  dwell- 
ing, food,  cloathing,  phyfic,  and  whatever  elfe  he  wants, 
in  exchange  for    them.     Befides    the  lofs  of  money  or 
other  treafure  of  the  like  fort  a  nation  may  fuffer  much 
more  damage  in  war  than  the  deft:ru6lion  of   the  bare 
produdt  of  its  lands  for  as  many  years  as  the  war   con- 
tinues.    Goods,  that  have  been  manufa<Slured,  are  of 
much   more  value,    than  the  fimple  materials,   out  of 
which  they  v/ere  made.     If  the  enemy  has  deftroyed 
woollen  or  linen  cloth  ;    we  fliould  not  efiimate  the  da- 
mages done  according  to  natures  ftandard,  if  we  were 
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to  fet  them  no  higher  than  the  orlguial    value  of  the 
wool  or  the  ftax,  that  was    ufed  in  making    the   cloth. 
For  nature  in  thefe  and  in  other  inftances  fets  a  price 
upon  the  labour  of  the  manufacturer  :  and  the  value  of 
his  labour  is  in  moft  inftances    vaftly  greater,  than  the 
value  of  the  original  materials,  as  they  came  out  of  the 
hands   of  nature.      AVool    indeed    is    the    immediate 
produ6l  of  the  live  ftock  of  the  landholders,   and  not  of 
the  land  itfelf.     But  Mr.  Lock  has  omitted  this   whole 
article  of  live  ftock  in  his  account :    for    certainly  the 
damage,  that  is  done  in  war  to  the  oxen,  horfes,    flieep, 
or  other  animals  belonging  to  the   members    of  a  ftate, 
is  not  included  in  the  damage,  that  is  done  to  the  year- 
ly produdl  of  their  land.     Amongft  other  goods,   that 
are  of  more  value,  than  the  materials,  out  of  which  they    ' 
are  made,  we  may  reckon  fhips  of  all  forts    and   naval 
ftores,   houfhold  furniture,  inftruments    of   hufbandry, 
and  the  tools  and   other  neceffary  utenlils  of   manufac- 
turers and  artificers.     When  timber  that    was  growing, 
is  deftroyed  in  war  -,   the  dainagej  that  is  done,  does  not 
come  under  the  notion  of  a   lofs  of  the  yearly  produdl 
of  the  land  :    timber  is  indeed  the  product  of  land,  but 
not  the  yearly  product  of  it  :     a   war  of   one  year    may 
wafte  the  product  of  twenty  or   forty  years   in    timber. 
The  plundering  of  a   city,   even   though  the   buildings 
are  not  deftroyed,  will  occafion  a  farther  damage  to  the 
ftate,   than  the   mere  lofs  of.  goods :  the  labour  of  its 
manufa6lures    will  be  ftopped  ;    and  more  than    five 
years  time  may  be  neceffary  to    bring  them   together 
again,  and  to  fupply  them  with    materials  and  inftru- 
ments for   working.     Add  to   all  thefe  the  immediate 
damage,    that  is  done  to  a  ftate    by  putting  a  ftop  to 
its  foreign  trade,  and  the  confequent  damage,    that   it 
will  fufFer,  if  the  trade,  in  which  it  was  engaged,  fliould 
in  the  mean  time  take  a  different  courfe  and  the  ftate 
ftiould  wholly  lofc  it.     After  Mr.  Lock  has  thus  fet  the 
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damages  of  war  too  low,  he  goes  on  to  fet  the  value  of 
land  as  much  too  high.  He  rates  the  value  of  land  at 
an  hundred  times  the  value  of  one  years  produfl  :  and 
confequently,  if  one  years  produdl  is  worth  three  rents 
of  the  land,  the  land  itfelf  mufl:  be  worth  three  hun- 
.  dred  years  purchafe.  Nay,  what  is  ftill  more  extraordi- 
nary, this  is  the  value,  which  he  fets  upon  the  reverfion 
of  land  :  for  he  does  not  apply  this  calculation  to  fhew, 
that  the  prefent  poffeiTors  of  the  land  cannot  be  dif- 
feized  of  it  for  damages  done  ;  but  that  the  pofterity  of 
the  wrong-doers  cannot  be  hindered  from  re-entering 
upon  it  at  the  death  of  their  parents. 

Though  it  is  very  unlikely,  that  a  nation,  which  is 
vi6lorious  in  the  end  of  a  war,  fliould  have  fufFered  all 
thefe  damages,  in  the  courfe  of  it ;  yet  certainly  there 
is  a  poflibility  of  its  fuffering  fo  many  of  them,  as  may 
make  the  demand  of  reparation  fall  very  little  fhort  of 
the  value  of  the  enemy's  land.  But  fuppofe  the  value 
of  the  damages  to  be  equal  to  the  value  of  the  land  of 
the  conquered  people  j  yet  the  conquerors  demand 
would  give  him  no  immediate  right  to  civil  dominion. 
The  ftate,  that  he  has  fubdued,  is  at  liberty  to  transfer 
its  land  to  other  purchafers ;  and  if  it  can  raife  money 
enough  by  this  means  to  pay  for  the  damages,  that  it 
has  done,  the  demand  of  the  conqueror  is  at  an  end. 
Or  if  he  fliould  feize  upon  the  land  for  the  reparation 
of  damages  done ;  the  conquered  people  are  not  obliged 
to  ftay  upon  it  and  to  fubmit  themfeives  to  his  will : 
they  may  either  continue  united  and  feek  a  new  habi- 
tation ;  or  they  may  difperfe  by  mutual  confent,  and 
become  members  of  any  other  focieties,  that  are  wil- 
ling to  receive  them.  The  diftrefs  of  a  ftate,  that  has 
done  any  great  damages,  and  is  compelled  by  conqueft 
to  repair  them,  may  make  it  more  eligible  for  the  peo- 
ple to  receive  the  conqueror  for  their  civil  govern  our, 
than  to  try  any  other  expedients  •,  even  though  the  de- 
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mand  of  the  conqueror  for  thefe  damages  fliould  not 
amount  to  the  value  of  their  lands.  "  Such  a  confent  of 
the  people,  though  they  are  driven  to  it  by  diftrefs, 
would  be  binding  upon  them :  for  it  is  not  a  confent 
that  is  extorted  by  unjuft  force :  the  conqueror  was  do- 
ing only  what  he  had  a  right  to  do ;  and  a  confent, 
which  follows  from  the  ufe  of  force,  if  the  force  was 
juft,  is  binding.  Thus  conqueft  in  a  juft  war  may  be 
the  remote  occafion  of  acquiring  civil  dominion  ;  but 
the  immediate  caufe  of  it  is  the  confent  of  the  people. 

If  we  carry  the  conquerors  juft  demand  of  repara- 
tion farther  than  this,  and  fuppofe,  what  is  next  to  im- 
poflible,  that  it  amounts  not  only  to  the  value  of  the 
land,  but  likewife  to  the  value  of  the  perfonal  fervicc 
of  the  feveral  members  of  the  ftate ;  fuch  a  demand 
might  give  him  private  defpotifm  over  the  individu- 
als :  but  this  right  of  the  conqueror  inftead  of  produ- 
cing civil  dominion  would  put  an  end  to  the  ftate  :  the 
feveral  members  of  it  will  thus  become  a  family  of 
flaves,  but  the  rnUeAivf*  hody  will  not  be  a  civil  foriety. 
To  change  this  family  of  Haves  into  a  ftate,  the  con- 
queror muft  manumife  them,  and  they  muft  confent 
both  to  form  themfelves  into  a  civil  fociety,  and  Hke- 
wife  to  accept  of  the  terms,  which  he  offers  them, 
when  they  are  thus  united,  of  allowing  him  to  have 
civil  power  over  them,  in  return  for  the  perfonal  li- 
berty, which  he  grants  them. 

The  punifliment  of  a  ftate,  like  the  punifliment  of 
an  individual,  coniifts  in  inflicting  fome  evil  upon  it  in 
order  either  to  correal  a  difpolition  of  doing  harm, 
which  has  appeared  from  the  harm,  that  it  has  already 
done,  or  to  prevent  the  fame  difpofition  from  breaking 
out  again  in  doing  the  like  harm.  Amongft  the  feveral 
ways  of  punifhing  a  ftate,  '^  Grotius,  as  we  have  already 
hinted,  mentions  the  diftblutlon  of  it.  And  there  feems 
to  be  no  room  to  doubt,  but  that  a  fociety  of  men, 

^  See  B.  I.  C.  VI.  §  XVI. ^  Grot.  L.  II.  C.XXI.§  VII.  Sec  C.IX.  §  XIII. 
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who  were  united  for  better  purpofes,  may  poffibly 
have  flicwn  by  their  condu(St,  that,  as  long  as  they  con- 
tinue to  z£i  with  a  joint  force,  other  ftates  can  have 
no  efFecliial  fecurity  againft  the  harm,  which  they  are 
likely  to  fufFer  from  the  evil  difpofition  of  the  indivi- 
duals, who  compofe  that  fociety.  If  fuch  a  cafe  as  this 
{hould  ever  happen,  we  cannot  reafonably  doubt  about 
the  natural  right  of  mankind  in  general,  and  of  the 
neighbouring  ftates  in  particular,  who  have  been  more 
immediately  injured,  to  diflblve  the  union,  from  which 
they  have  fuftered  harm  ahxady,  and  are  likely,  if  it 
continues,  to  fufFer  more.  Or  rather  the  focial  com- 
pa6l  will  be  diiTolved  in  right ;  when  the  ftate  is  thus 
become  a  band  of  robbers :  and  we  cannot  reafonably 
queftion,  whether  the  law  of  nature  will  allow  other 
ftates  to  diftblve  a  compa(5t  in  fadl,  which  the  fame  law 
has  before  diiTolved  in  right.  By  fuch  a  punifhment 
as  this  the  conqueror,  inftead  of  acquiring  civil  domin- 
ion over  the  ftate,    puts  an  end  to  the  exiftence  of  it. 

L>ut    ir     tl\e     Individuals^      ivKo     xrcrc,     tlic     iilClllbers    of 

the  ftate  before  it  was  diiTolved,  continue  to  live  near 
one  another  ;  they  will  have  the  fame  opportunity  of 
acting  together,  after  the  diftblution  of  the  ftate,  that 
they  had  before.  There  is  therefore  no  way  of  diiTol- 
ving  a  ftate  elTeftually  without  infli(Sting  fome  punifli- 
ment  upon  the  individual  members.  ^Butnopunifli 
ment  can  juftly  be  inflicSled  upon  each  of  the  members 
individually  without  diftin£tion,  unlefs  all  and  each 
have  adlually  ailifted,  or  have  dire<Slly  and  immedi- 
ately concurred,  in  the  general  crime  of  the  fociety: 
the  confent,  which  they  have  remotely  and  indiredlly 
given  to  the  a(Sts  of  the  public  in  the  focial  compadl, 
though  it  obliges  all  and  each  of  them  to  repair  the 
damages,  that  the  fociety  does,  will  only  make  the 
whole  body  colle61:ively  and  not  the  feveral  members 
individually  liable  to  punifhment.  The  guilty  mem- 
^  Sec  c.  IX.   §  xin. 
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bers  may  however  be  deprived  of  their  lands ;    '"  and 
though  the  general  property  of  thefe  lands,    if  the  fo- 
ciety  fubfifted,    would  be  vefted  in  the  fociety,    when 
the  individual  proprietors  thus   lofe  them,     fo  that   the 
conqueror  could  not  juflly  feize  them  and  make  them 
his  own  by  occupancy ;  yet  this  general  claim  of  the  fo- 
ciety to   all    the  lands   of    its   territory,    tliat  have  no 
private  owners,    ceafes,    when  the  fociety  is  diflblved  : 
the   conquering  nation   therefore  may  acquire  property 
by  occupancy  in  the  lands,     of  which  the  guihy  mem- 
bers are  thus  deprived,    and  may  grant  thefe  lands  to 
new  inhabitants,    to  colonies  of  hufband men,   manufac- 
turers,  and  artificers,    or  to  the  army,  which  it  employ- 
ed in  making  the  conqueft.       But  no  fovereign  power 
over  the  ftate,   that  was  difTolved,  or  over  the  innocent 
members  of  it,  is  acquired  by  this  means.     Though  the 
remaining  inhabitants  of  the  conquered  country  ihould 
incorporate  into  a  civil  fociety  with  the  new  colony,  this 
union  is  made  by  confent ;   and  neither  the  leader  of  the 
conquering  army  nor  any  one  elfe  can  acquire  civil  power 
over  this  new  fociety  without  a  farther  act  of  confent. 

^  Grotius  fays  indeed,  that  a  vanquifhed  nation,  which 
has  deferved  fuch  a  punifhment,    may  be  made  a  pro- 
vince to  the  nation,    that  has  fubdued  it.     But  our  au- 
thor {hould  have  fliewn,   how  a  nation  can  coniiftently 
with  the  nature  of  a  civil  fociety  be  reduced  to  the  con- 
dition of  a  province  without  its  own  confent.     The  weak 
condition,    that  it  has  brought  itfelf  into  by  fupporting 
an  unjuft  war,  the  diftrelTes,    that  arife  from  being  com- 
pelled to  make  reparation  of  damages  to  the  conqueror, 
and  from  being  farther  compelled,  in  the  way  of  punifh- 
ment, to  difmantle  its   towns,    or  to  give  up  its   pubhc 
treafure,  or  its  arms,    or   its  (hips  of  war,    m^ay  induce 
the  people  to  confent  to  become  a  province  of  the  con- 

'"^  See  B.  If.  C.  III.  §  XIV.  ^  See  L.  If.  C.  XXI.  §  VII.  See  C.  IX.  §  XHT. 
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quering  nation :  but  without  their  confent  the  con- 
queror has  no  right  to  make  the  vanquiiheJ  ftate  a 
province  ;  becaufc  he  has  no  right  to  compel  the  peo- 
ple to  abide  by  their  focial  compa6l,  and  to  continue 
united  in  one  body.  It  will  indeed  be  a  bad  alternative 
when  the  people  mud  chufe  either  to  become  a  pro- 
vince, or  to  diilolve  their  ftate  by  mutual  confent.  But 
as  they  will  always  be  at  liberty  to  chufe  the  latter  part 
of  the  alternative,  the  conqueror  can  never  acquire  any 
right  over  them  as  a  collective  body  of  men  without 
their  own  confent. 

y.Upon  the  whole,  though  private  defpotifm  may 
arife  immediately  out  of  damage  done  or  out  of  pu- 
niftiment  infli6led,  without  the  confent  of  the  individual, 
who  is  brought  into  a  ftate  of  flavery  j  yet  civil  defpo- 
tifm or  fovereign  power  over  a  ftate  cannot  be  pro- 
duced by  the  fame  caufes  v/ithout  the  confent  of  the 
colledlive  body  of  the  ftate.  For  the  feveral  parts  or 
members  of  a  ftate,  are  kept  together  only  by  a  com- 
pact, in  which  none  beiides  themfelves  are  parties. 
And  fince  a  right  to  obtain  reparation^  v^diere  a  ftate 
has  done  damage,  or  to  intlivSl:  punifliment,  where  it 
has  committed  a  crime,  does  not  make  the  perfon,  who 
has  this  right,  whether  it  is  an  individual  perfon  or  the 
co]le6live  perfon  of  another  ftate,  a  party  in  that  coni- 
pa61  ;  his  right  to  obtain  reparation  or  to  inflict 
punifliment  cannot  produce  a  right  to  infift,  that  this 
compaft  ftiall  be  obferved,  and  that  the  members  of 
fuch  an  artificial  body  fliall  continue  to  be  united. 
They  are  at  liberty,  notwithftanding  his  right  to  re- 
Icafe  one  another  from  their  focial  compacl  by  mutual 
confent :  and  when  they  have  fo  releafed  one  another 
the  notion  of  civil  defpctifm  becomes  unintelligible  j 
becaufe  the  ftate  will  then  have  ceafcd  to  exift. 

5'  See  B.  I.  C.  XX.  §  IV.  '      ' 
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